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An illiberal power?
EU bordering practices and the
liberal international order

ENRICO FASSI, MICHELA CECCORULLI AND SONIA LUCARELLI®

The European Union’s post-Westphalian traits are probably what make it the most
advanced realization of the liberal international order (LIO). The core element of
such post-Westphalianism has been its efforts to transform the meaning of state
borders: the realization of a common external customs union, the practices of
pooling and sharing sovereignty, the growing role of EU institutions in matters
of importance for communities living within national borders, and the abolition
of controls at internal borders have all been crucial elements in the definition of
this political entity. Post-Westphalian traits are also visible in EU foreign policy,
particularly as far as the EU’s mainstreaming of human rights beyond borders is
concerned, but also in supporting elements of global governance that take priority
over state sovereignty, as in the case of the EU’s support for abolishing the death
penalty worldwide or establishing the International Criminal Court. In other
words, the EU’s peculiar way of embedding and supporting the LIO has under-
lined a proclivity in favour of ‘de-bordering’—reducing the salience of borders—
and the extension of rights across borders.

Yet just like the LIO, the EU is an unsettled entity, a ‘process towards’. In the
last decade, the EU’s responses to a series of crises (economic, social, political,
health and security), has demonstrated a reiterated tendency on the part of the
bloc to emphasize the role of borders of different types. From Brexit—and its
very sensitive consequences with regard to the border between Northern Ireland
and the Republic of Ireland—to the challenge to the Schengen rules during the
migrant and COVID—19 crises, to the open-border policies towards Ukrainians
fleeing Russia’s military aggression, discourses and practices involving borders and
their effects have been pervasive. In other words, the EU has turned to practices
of ‘re-bordering’, where for ‘bordering’ we understand discourses and practices
through which the control of borders is enhanced and the importance of the
border, as a limes' between those who access certain rights and those who do not,

* This article is part of the special section in the November 2023 issue of International Affairs on ‘Liberal order, the
EU and global political justice’, guest-edited by Helene Sjursen. The article builds on ideas initially developed
within the research project GLOBUS—Reconsidering European Contributions to Global Justice (Horizon
2020). We would like to thank the project coordinator, Helene Sjursen, and all the GLOBUS members for
their valuable contribution. We are also grateful to Stefania Panebianco, Ana Juncos, Franz von Lucke, Heidi
Maurer, Ferruccio Pastore and many others for their comments on earlier versions of the article, as well as to
the anonymous reviewers and the editor of International Affairs for their help in finalizing the article.

In Latin, limes refers to the fortified boundary of the Roman Empire. More generally it denotes a strong
boundary.
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is increased. Bordering dynamics can take, and have taken, many forms. From the
enhanced patrolling of geographical borders to the adoption of stricter legisla-
tive acts, to the transformation of othering narratives, re-bordering has entailed
different dimensions—political, juridical, cognitive and identitarian.? All such
bordering practices have been highlighted by the management of migration flows
in the past decade.

It is particularly in the context of its migration policies and bordering practices
that the EU has been criticized for being incoherent with its own liberal ontology.
But which approaches to migration and borders would be coherent with a liberal
polity? What do bordering practices tell us about the EU as a liberal actor? Are
such practices compatible with the EU’s own liberal ontology? If so, how, and
with what normative and policy implications? To address these questions, the
existing literature is only partially useful, as it is divided into different branches,
each with its own shortcomings. In particular, three branches of literature are
relevant here: the scholarship on the EU’s migration policy; the literature on the
LIO and its crisis; and the literature on the ethics of migration.

The literature on the EU’s migration policy has unveiled practices of securiti-

3

zation and closure,’® as well as violations of human rights brought about by EU

migration and bordering practices,* and has, on the whole, denounced the EU’s
withdrawal from its liberal ontology. However, it has failed to explore more
closely which migration policies would cohere with the EU’s commitment to
the liberal order. As Helene Sjursen points out in the introduction to this special
section, while it is plain that the EU is committed to the liberal order, it is less
certain what this commitment means or entails.’> Such a statement is all the more
valid in the case of migration and border policies.

On the other hand—and its growing relevance in international politics notwith-
standing—the broad literature on the LIO and its crisis has not devoted much of
its scrutiny to migration. The (crisis of the) liberal order has been explored looking
at the resilience of, inter alia, liberal norms and institutions, multilateralism, free
trade and democracy, but scarce attention has been paid to migration and borders.®

See David Newman, ‘Borders and bordering: towards an interdisciplinary dialogue’, European _Journal of Social
Theory 9: 2, 2006, pp. 171—86, https://doi.org/10.1177/1368431006063331; Klaus Eder, ‘Europe’s borders: the
narrative construction of the boundaries of Europe’, European Journal of Social Theory 9: 2, 2006, pp. 25571,
https://doi.org/10.1177/1368431006063345.

Valeria Bello, ‘The spiralling of the securitisation of migration in the EU: from the management of a “crisis”
to a governance of human mobility?’, Journal of Ethnic and Migration Studies 48: 6, 2022, pp. 132744, https://
doi.org/10.1080/1369183X.2020.1851464; Sarah Léonard and Christian Kaunert, ‘De-centring the securitisa-
tion of asylum and migration in the European Union: securitisation, vulnerability and the role of Turkey’,
Geopolitics 27: 3, 2022, pp. 729—51, https://doi.org/10.1080/14650045.2021.1929183.

Stefania Panebianco, “The EU and migration in the Mediterranean: EU borders’ control by proxy’, Journal of
Ethnic and Migration Studies 48: 6, 2022, pp. 1398—416, https://doi.org/10.1080/1369183X.2020.1851468.

Helene Sjursen, ‘Rethinking liberal order: the EU and the quest for global justice’, International Affairs 99: 1,
2023, pp. 0000—00, https://doi.org/10.1093/ia/ XXX XXX.

See Constance Duncombe and Tim Dunne, ‘After liberal world order’, International Affairs 94: 1, 2018,
pp- 25—42, https://doi.org/10.1093/ia/iix234; Beate Jahn, ‘Liberal internationalism: historical trajectory
and current prospects’, International Affairs 94: 1, 2018, pp. 43—61, https://doi.org/10.1093/ia/iix231; G. John
TIkenberry, ‘The end of liberal international order?’, International Affairs 94: 1, 2018, pp. 7—23, https://doi.
org/10.1093/ia/iix241.
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An illiberal power?

In this respect, a useful contribution could come from the normative literature
on migration,” which points to different understandings of justice and on the basis
of which policies can be adopted and eventually assessed. Here too, however, the
literature has two major weaknesses: it tends to be exclusively normative, aiming
at indicating just policies purely on the basis of alternative ethical perspectives; at
the same time, it tends to be too narrowly focused—and excessively polarized—
on the debate between those that are in favour of open borders and those that are
in favour of closed borders.®

This article aims to contribute to the first two branches of scholarship by
drawing conceptual tools from the third. In particular, we aim to analyse whether
the EU’s approach to migration and borders is coherent with the EU’s liberal
credentials, and with what implications in terms of its contribution to the resil-
ience of the LIO. We do so by:

+ Identifying which migration and bordering policies would be coherent with an
LIO. We distinguish three liberal conceptions of global political justice—justice
as non-domination, as impartiality and as mutual recognition®—as specific
interpretations and justifications of the LIO, and we use them as benchmarks to
evaluate migration practices;

* Analysing the EU’s bordering practices as unveiled by the EU’s migration
policies since the refugee crisis of 2015, and assessing such efforts through the
lenses of the three liberal conceptions of a just liberal migration policy; and

* Drawing conclusions on the EU’s liberal credentials and its contribution to the
LIO.

This article adopts a conceptual method for the first and third steps described
above, while it undertakes an analysis of policies and practices (through the study
of specific documents) to accomplish the second aim. The article is organized as
follows: it starts with a reflection on the relation between borders and migration
governance in a liberal polity, identifying different liberal approaches to the topic.
It goes on to detect the implications of these perspectives for the EU’s migration
governance and more specifically for bordering processes. Then it explores some
bordering practices embraced by the EU since the 2015 refugee crisis, identifying
variegated patterns of ‘re-bordering’ (physical bordering, administrative bordering and
external bordering). The article then assesses these different patterns with respect to
the three examined understandings of the liberal order and to the EU as a pillar of
the LIO. Finally, conclusions are drawn regarding the potential for tensions and
contradictions within the EU’s approach to the liberal order.

7 Forareview, see Adam Hosein, The ethics of migration: an introduction (Abingdon and New York: Routledge, 2019).

8 See Christopher Heath Wellman and Phillip Cole, Debating the ethics of immigration: is there a right to exclude?
(New York: Oxford University Press, 2011).

 The three conceptions of justice were originally developed in Erik O. Eriksen, Three conceptions of global politi-
cal justice, GLOBUS Research Paper 1/2016, 2016, https://www.globus.uio.no/publications/globus-research-
papers/2016/2016-o1-globus-research-paper-eriksen.html; Helene Sjursen, Global justice and foreign policy: the
case of the European Union, GLOBUS Research Paper 2/2017, 2017, https://www.globus.uio.no/publications/
globus-research-papers/2017/2017-02-globus-research-paper-sjursen.html. (Unless otherwise noted at point of
citation, all URLSs cited in this article were accessible on 30 August 2023.)
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Polysemic liberalism: different perspectives on states, borders and indi-
viduals

The making and remaking of boundaries, both in material and immaterial terms,
is an intrinsic feature of the world we live in. Historically, the more the physical
space has become densely covered by organized political communities, the more
the borders of the political community have begun to be perceived and enacted as
‘solid’. With the affirmation of modern states, borders began to overlap to a greater
extent than ever before with the external margins of the area of rights: these
borders were the line which separated a state’s citizens—subject to internal rules,
owners of rights and duties and recipients of protection—from the external world.
In other words, the borders of justice coincided with the borders of legality, and
hence with the borders of state sovereignty.” Only later, with the development of
elements of cosmopolitan law beyond domestic and international (interstate) law,
did individuals become bearers of rights (and duties) on their own, regardless of
their community—or communities—of belonging. This created the conditions
for looking at migrants not only as people attempting to cross the border of rights
of a closed community, but as human beings with rights and duties of their own.
Yet migrants remain at the cusp of competing understandings of justice: first, the
understanding which favours the rights (and concerns) of the hosting commu-
nity, and second, that which prioritizes the rights of migrants as human beings, if
not as individuals, each having their own specific, subjective needs. This type of
tension is particularly acute in the case of the LIO, an order based simultaneously
on the sovereignty of states, on the recognition of inalienable human rights and
on special duties towards specific categories of people and groups. It comes as no
surprise that opposite positions in the open vs closed borders debate can all claim
to be liberal.

As much of the literature recognizes, the liberal tradition is far from a coherent
set of assumptions;'" and it can at times translate into policies that can hardly be
reconciled with universalistic traits. While some scholars are already raising the
question of the impact of the EU’s approach to migration in terms of its status
as a liberal power," we disentangle this question and offer some clear normative
criteria for providing an answer.

A liberal position, for example, places particular emphasis on the protection of
a community’s own citizens and responsiveness towards them. The consequence
of this position is a state’s right (and duty) to control the community’s borders,
and to decide on who has the right to cross those borders and who is entitled to
citizenship. Selective immigration (if not closed borders) would respond to the
*© Carl Schmitt, The Nomos of the Earth in the international law of the Jus Publicum Europaeum (Candor, NY: Telos

Press, 2006; original edn publ. 1950).

" JohnJ. Mearsheimer, The great delusion: liberal dreams and international realities (New Haven, CT: Yale University

Press, 2018).
> See for example, Stefania Panebianco and Benjamin Tallis, ‘Special issue on “Shifting borders of European

(in)securities: human security, border (in)security and mobility in security™’, International Politics, vol. 59, 2022,

PpP- 399—409 at p. 4o1, https://doi.org/10.1057/541311-022-00375-y. For a discussion of the EU as a ‘liberal

power’, see Wolfgang Wagner, ‘Liberal power Europe’, Journal of Common Market Studies s5: 6, 2017, pp. 1398—
414, https://doi.org/10.1111/jcms. 12572.
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idea that a state is a community of people who have special bonds of loyalty and
shared affiliation;" such bonds provide the resources of meaning that are indispens-
able for social cohesion. Liberal thinkers such as Michael Walzer have advocated
strongly in favour of selective immigration as necessary in order to protect liberal
values and rights inside the community.™ Selective immigration is also defended
on liberal grounds as being necessary for guaranteeing the safeguarding of the
welfare state and avoiding the economic costs of immigration; or on the basis of
the argument that liberal societies can grant basic rights only to a limited number
of migrants: (f they accept more and do not grant them decent living condi-
tions, they fail to uphold their own principles.)’™> Moreover, selective immigra-
tion and border control are deemed necessary for guaranteeing the right to the
self-determination of political communities and the freedom of association of
individuals.™ Alongside these internal (to the hosting community) reasons, there
are external reasons for considering a policy of selective immigration as liberal:
a policy of open borders would not only not help the worst-off, but would also
damage the economies of the countries of origin by depriving them of skilled
workers who migrate.'” A liberal order as such is close to an understanding of
justice that Sjursen labels justice as non-domination in the introduction to this special
section.”™ This approach is inherently state-centric and conceives justice in terms
of no prevarication over states’ sovereignty claims.

According to an alternative perspective, human beings are the ultimate units of
moral concern. Applied to the field of migration, this implies the acceptable treat-
ment of migrants and asylum-seekers mainly according to leading international
laws and conventions on non-discrimination with respect to nationals, and also on
the impartial treatment of personsin need of protection. The sine qua non condition,
however, is the respect for human rights. Borders would hence be opened any time
human rights are strained or called into question. According to Joseph Carens:
‘If people want to sign the social contract, they should be permitted to do so’."
Open borders would imply recognizing the same rights apply to all, nullifying
the effects of what has been termed the ‘lottery of birth’.>° Freedom of movement
across borders in this perspective is regarded as not only a basic moral right but
also a prerequisite to achieving other freedoms (e.g. autonomy, and freedom from
want and need).”" Having a preference for open borders, however, still implies

that borders are relevant on some occasions (open borders does not equate to no
3 David Miller, ‘Immigration: the case for limits’, in Andrew Cohen and Christopher Wellman, eds, Contempo-
rary debates in applied ethics (Oxford: Blackwell, 2005), pp. 193—206.

Michael Walzer, Spheres of justice: a defense of pluralism and equality (New York: Basic Books, 1983).

Martin Ruhs, The price of rights: regulating international labour migration (Princeton: Princeton University Press,
2013).

Christopher Heath Wellman and Phillip Cole, Debating the ethics of immigration.

Miller, ‘Tmmigration: the case for limits’.

Sjursen, ‘Rethinking liberal order’.

Joseph H. Carens, ‘Aliens and citizens: the case for open borders’, The Review of Politics 49: 2, 1987, pp. 25173
at p. 2770, https://doi.org/10.1017/50034670500033817.

Ayelet Schachar, The birthright lottery: citizenship and global inequality (Cambridge, MA: Harvard University
Press, 2009).

Veit Bader, “The ethics of immigration’, Constellations 12: 3, 2005, pp. 331—61 at p. 338, https://doi.org/10.1111/
j-1351-0487.2005.00420.X.
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borders): states have a right to limit migration any time that the latter threatens
society’s fundamental freedoms and the institutions of liberal democracy. Seyla
Benhabib goes further and proposes that borders should be ‘porous’: they should
allow for the movement of people, and yet also respect the fact that the world is
organized in states, each with public authorities responsible for the territory of
the settled population.*” Such a world-view is coherent with an understanding of
Jjustice as impartiality, which requires polities to apply (and develop) universal norms
in compliance with universal human rights.* According to such an interpretation,
justice is context-transcending and is situated above conflicting interests.

The two world-views described above do prioritize individuals and communi-
ties differently, although neither completely discards the argument of the other.
A third perspective underlines how these approaches fail to provide agency to
migrants and to groups involved in the migration process below or beyond the
state level. Agency, in this view, is still unidirectional and borders (whether closed
or open) are a governmentality tool imposed on migrants. Yet the latter are agents
themselves: migrants have self-perceptions, they want their voices to be heard,*
they struggle against each and every border (hard or cognitive) they find in order
to claim specific rights.*S Scholars embracing this position call for the border itself
to be considered as a space of contentious politics among different spheres of
justice.26 This argument, grounded on political theory, has found its natural home
in border studies, and a wide range of literature now discusses relations between
migrants and bordering practices, thus overturning the traditional perspective. But
migrants are hardly the only neglected actors: third states, international organiza-
tions (IOs), NGOs and civil society all have a role in migration governance and in
border dynamics that is often reduced or understudied. This perspective calls for
a conception of justice as mutual recognition®’—that is, the prioritization of specific
needs. As discussed by Erik Eriksen, what ‘brings justice as mutual recognition
to the fore is that ... there are structural forms of injustice which extend beyond
states as well as injustices which fly under the radar of formal justice’.®

Each of these three world-views legitimizes completely different approaches
to migration.* In order to assess the EU’s migration and bordering practices and
evaluate the direction of its liberal credentials, we identify what it would mean
in theory for the EU to adopt each of the world-views described above; then we
explore the EU’s bordering practices to gauge adherence to any of these, ascer-
taining on which terms and with which implications.

2 Seyla Benhabib, The rights of others: aliens, residents, and citizens (Cambridge: Cambridge University Press, 2004).

3 Sjursen, ‘Rethinking liberal order’.

24 Vicki Squire, Nina Perkowski, Dallal Stevens and Nick Vaughan-Williams, Reclaiming migration: voices from
Europe’s ‘migrant crisis’ (Manchester: Manchester University Press, 2021).

25 Didier Fassin, Humanitarian reason: a moral history of the present (Berkeley, CA: University of California Press,
2011); Nicholas De Genova, The borders of ‘Europe’: autonomy of migration, tactics of bordering (Durham, NC: Duke
University Press, 2017).

26 Etienne Balibar, Sandro Mezzadra and Ranabir Samaddar, eds, The borders of justice (Philadelphia: Temple
University Press, 2012).

*7 Sjursen, ‘Rethinking liberal order’.

8 Eriksen, Three conceptions of global political justice, p. 19.

9 Sjursen, ‘Rethinking liberal order’.
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Bordering practices and justice

What would the three liberal perspectives on justice prescribe as ‘just’ manage-
ment of borders and migration? By interpreting justice as mostly resting with
states and their sovereign rights, a perspective of justice as non-domination would
read the EU’s cooperation with other states as a legitimate tool in migration gover-
nance in so far as it does not entail attempts at transcending third countries’ sover-
eign borders. In no case should these states be forced to accept the EU’s action or
be subject to its arbitrary interference with their sovereign prerogatives, hence
leading to accusations of domination. This perspective does not neglect human
rights, but sovereign claims come first, and borders will be assessed according to
their capacity to protect these claims—including (and this is an implicit, but key,
corollary) those of the EU.

Instead, a view of the liberal order grounded on an understanding of justice
as impartiality requires the EU (and its member states), as well as any third states
that are involved, to apply and develop universal norms in the area of migration
and in compliance with universal human rights. The EU’s approach to borders
would be devoted to meeting the aim of protecting the human rights of individ-
uals, irrespective of their nationality or conditions. This implies, for example,
advancing the promotion of human rights in states which do not observe them,
and avoiding any policy that may put at risk migrants’ lives or rights. In a nutshell,
this means making human rights a guiding light, regardless of the consequences
this might bring about. In this understanding of justice, borders that impede the
fulfilment of rights are erased. Institutionally, the EU would support and assist the
creation of legislation that transcends borders, and frameworks that put migrants
and their rights at the centre, and would commit to the widest possible frame-
works at the global level.

Finally, an understanding of the liberal order incorporating justice as mutual
recognition would require the EU to consider the stories, experiences and uneven
access to resources of vulnerable stakeholders (individuals, groups, NGOs and
substate actors). It would require the EU to be able to recognize these actors in
their specific identity, taking their self-perception into consideration, and estab-
lishing inclusive mechanisms for dialogue and deliberation. Where impartiality is
general, mutual recognition is specific: similar problems might require different
solutions. Differentiation is hence not only possible, but necessary. At each level
(globally, in its external relations and internally), the EU would emphasize the
need for context-specific solutions and the inclusion of affected actors. In terms
of bordering dynamics, while there is a clear expectation of the establishment of
porous and inclusive borders, the risk is always present that some voices might be
duly included in shaping the governance of the process, while others might be
simultaneously marginalized. Having matched the different liberal understand-
ings of borders and rights, and having seen what the expectations are from each
perspective, we now turn our attention to the EU’s bordering practices since the
refugee crisis.

International Affairs 99: 6, 2023
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The EU’s bordering practices and their liberal credentials

As recognized extensively in the literature, crises are moments in which borders
are created, revised or reinforced; in this sense, it is important to assess the impact
on bordering dynamics of the refugee crisis of 2015 and the events which ensued.*°
As anticipated, bordering practices can take on different forms and functions. We
identify three main bordering dynamics that have emerged as particularly relevant
in assessing the EU’s adherence to liberal credentials: 1) physical bordering;
2) administrative bordering; and 3) external bordering. These different forms of
bordering have been selected because they are largely observable throughout time
and because they highlight different actors, dynamics and normative dilemmas,
showing significant variations in the behaviour of the EU. Thus, while physical
bordering involves the material dimensions of borders, administrative bordering
highlights the creation of immaterial borders through rules and regulations. While
these processes take place mainly in the EU and at the EU’s borders, external
bordering always unfolds in countries outside the EU, often quite distant from
EU territory, marking a geographic, cognitive and normative ‘distance’. Differ-
ently from physical and administrative bordering, external bordering inevitably
involves other actors outside the EU—third states and their police and security
agencies, but also IOs implementing EU projects—thus highlighting different
bordering challenges.

Although they fit differently with the understandings of justice seen above,
all three dynamics confirm a trend toward re-bordering, intended as a process in
which the control of borders is enhanced and their exclusionary meaning—the
importance of the border as a limes between those who access certain rights and
those who do not—is increased.

Physical bordering

‘Physical bordering’ is intended as the material hardening and enhanced control
of borders through constructing new physical infrastructure (such as walls, fences
and checkpoints)—or strengthening already existent ones—adopting surveillance
instruments, or even resorting to military means.

Since the refugee crisis of 2015 there has been a detectable trend towards
strengthening borders in discourses and practices, both within the EU (i.e., among
its member states) and outside it (vis a vis third states). While the tendency to reintro-
duce (and maintain) internal checks at borders has been repeatedly contested by
the EU,% there has been much less dispute over the urgency to shore up external

3 Elspeth Guild, ‘Schengen borders and multiple national states of emergency: from refugees to terrorism to
COVID-19’, European Journal of Migration and Law 23: 4, 2021, pp. 385—404, https://doi.org/10.1163/15718166-
1234011I.

31 European Commission, Proposal for a Regulation of the European Parliament and of the Council amending
Regulation (EU) 2016/399 on a Union Code on the rules governing the movement of persons across borders,
COM (2021) 801 final, 2021, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3 A2021%3 A891
%3 AFIN.
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borders—a concept which, on the contrary, has recently been reiterated.’* Calls
for, and practices of, enhanced border controls at the EU’s external borders are
certainly not unprecedented. Indeed, since the creation of the Schengen system
of free circulation and the adoption of the enlargement policy in the 1990s,
the dismantling of national borders has heightened the need for compensatory
measures to control migration and fight organized crime at the EU’s external
borders.?

What is quite new, however, is the simultaneous reintroduction of border
controls within the EU due to the movements of migrants already inside its exter=
nal borders, and the proliferation of initiatives targeting the urgent need to defend
the EU’s external borders from migration flows and even ‘hybrid attacks’ purposely
directed at the EU.3* On the internal side, empirical analysis shows that the refugee
crisis of 2015 led several European countries to reinstate border controls, quickly
reactivating dormant infrastructures and functions at border points, but also that
the average duration of the suspension of the Schengen rules has increased consider-
ably, thus altering their temporary and exceptional nature.’ According to Fabian
Giilzau, between 2015 and 2020 no less than one-fifth—and perhaps as many as
two-thirds—of all Schengen borders have been subject to border controls, to the
extent that the growing and continuing use of this ‘instant bordering’ practice is
becoming the ‘new normal’, de facto reshaping the Schengen system.36

On the external side, physical bordering has been especially evident in the
case of the construction of new walls or barbed-wire fences on the EU’s borders,
starting with the building of a barrier by Hungary in 2015, and followed by
structures on the borders of other EU countries such as Slovenia, Greece and
the Baltic states. According to some estimates, European countries have built
around 1,000 kilometres of border fences in the past 30 years, most of it since
2015, and more than half of EU member states now have physical barriers along
some parts of their borders.?” This form of bordering has not been limited to
physical infrastructure, but has also involved the expansion of roles assigned to
specific actors, such as Frontex, the European Border and Coast Guard Agency.?®
32 European Commission, ‘Opening remarks by President von der Leyen at the joint press conference with
President Michel following the special meeting of the European Council of 9 February 2023, statement, 2023,
https://ec.europa.eu/commission/presscorner/detail/en/statement_23_761.

Sarah Wolff, Ariadna Ripoll-Servent and Agathe Piquet, ‘Framing immobility: Schengen governance in times of
pandemics’, Journal of European Integration 42: 8, 2020, pp. 1127—44, https://doi.org/10.1080/07036337.2020.1853119.
See for example European Commission, Proposal for a regulation of the European Parliament and of the Council
addressing situations of instrumentalisation in the field of migration and asylum, COM (2021) 890 final, 2021, p. 1,
https://eur-lex.europa.eu/legal-content/EN/TXT/?2uri=COM%3 A2021%3A890%3 AFIN.

European Commission, Member states” notifications of the temporary reintroduction of border control at internal borders
pursuant to Article 25 and 28 et seq. of the Schengen Borders Code, 2023, https://home-affairs.ec.europa.eu/system/
files/2023-10/Full-list-of-MS-notifications_en_s.pdf.

Fabian Giilzau, ‘A “new normal” for the Schengen area. When, where and why member states reintroduce
temporary border controls?’, Journal of Borderlands Studies, publ. online 17 Nov. 2021, https://doi.org/10.1080/
08865655.2021.1996260.

37 “The EU is being asked to pay for border fences to keep migrants out’, The Economist, 30 Oct. 2021, https://
www.economist.com/europe/2021/10/30/the-eu-is-being-asked-to-pay-for-border-fences-to-keep-mi-
gl’ants—out.

European Commission, Communication from the Commission e g the multi I strategic policy for European

integrated border gement, COM (2023) 146 final, 2023, https://eur-lex.europa.eu/legal-content/EN/TXT/?
uri=COM%3A2023%3A146%3AFIN.
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Frontex’s budget increased from €143 million in 2015 to €543.5 million in 2021,
while staffing is planned to reach 10,000 by 2027.% These increases in resources
have been accompanied by the growing use of border surveillance technology.*°

Indeed, this trend was not limited to the immediate aftermath of the refugee
crisis in 2015. Especially after the tensions between Belarus and Poland in late
2021—when a weaponization, of migration was conducted by the regime of
Belarusian leader Alyaksandr Lukashenka. The Belarusian government purposely
lured thousands of asylum-seekers with the prospect of entering Europe—gsome
member states engaged in very hard, high and militarized fencing along their
borders with Belarus, with major consequences for persons attempting to enter
and for their rights.* Actually, some may remark that those practices were insti-
tuted by member states, and that in fact the EU had dismissed a proposal by twelve
states to use the EU budget to fund physical barriers.** Nonetheless, it should be
noted that EU funding could be employed to increase the use of electronic surveil-
lance and drones.** Moreover, the EU Commission emphasized that ‘Lithuania,
Latvia and Poland have intensified border surveillance and other border control
measures to protect the Union’s integrity and security’,** somehow justifying
their actions in view of the superior goal of defending the EU’s borders and the
European political community.

These examples of increased EU activism in physical bordering and strength-
ened border control have been interpreted by some scholars as being related to
the dynamics of the collective securitization of migration—that is, the process
whereby EU elites and member states have contributed to creating narratives and
practices of migration control to defuse threats to the EU’s integrity and its very
survival.** From a normative angle, these studies highlight not only the negative
impact of these processes on migrants’ rights and prospects,46 but also the implicit

¥ Frontex, Budget 2021, https://frontex.europa.eu/assets/Key_Documents/Budget/Budget_2021.pdf; Euro-
pean Parliament, ‘EU border and coast guard agency: 10,000 operational staff by 2027, press release, 28 March
2019, https://www.europarl.europa.eu/news/en/press-room/20190327IPR 33413/eu-border-and-coast-guard-
agency-10-o0o-operational-staff-by-2027.

Claudia Aradau et al., Data and new technologies, the hidden face of mobility control (Paris: Migreurop, 2021), http://
migreurop.org/article3ost.html; Raluca Csernatoni, ‘Constructing the EU’s high-tech borders: FRONTEX
and dual-use drones for border management’, European Security 27: 2, 2018, pp. 175—200, https://doi.org/10.10
80/09662839.2018.1481396.

Human Rights Watch, “Violence and pushbacks at Poland-Belarus border’, 7 June 2022, https://www.hrw.
org/news/2022/06/07/violence-and-pushbacks-poland-belarus-border.

‘Adaptation of the EU legal framework to new realities’, letter to the European Commission from the interior
ministers of 12 member states, 7 Oct. 2021, https://s3.eu-central-1.amazonaws.com/euobs-media/sofof 411620
8gcecy1bf81b76413503a.pdf.

Daniel Boffey, ‘Ursula von der Leyen says EU will not fund “barbed wire and walls™’, Guardian, 22 Oct. 2021,
https://www.theguardian.com/world/2021/0ct/22/ursula-von-der-leyen-says-eu-will-not-fund-barbed-
wire-and-walls.

European Commission, Proposal for a Council decision on provisional emergency measures for the benefit of Latvia,
Lithuania and Poland, COM/2021/752 final, 2021, p. 4, https://eur-lex.europa.eu/legal-content/EN/
TXT/?2uri=COM:2021:752:FIN.

Michela Ceccorulli, ‘Back to Schengen: the collective securitization of the free-border area’, West European
Politics 42: 2, 2019, pp. 302—22, https://doi.org/10.1080/01402382.2018.1510196; Sarah Léonard and Christian
Kaunert, ‘“The securitisation of migration in the European Union: Frontex and its evolving security practices’,
Journal of Ethnic and Migration Studies 48: 6, 2022, pp. 1417—29, https://doi.org/10.1080/1369183X.2020.18 51469.
Vicky Squire, Europe’s migration crisis: border deaths and human dignity (Cambridge, UK: Cambridge University
Press, 2020).
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An illiberal power?

primacy granted to the domestic political community over other justice claims.
This process, although in contrast with the established notion of the EU’s distinc-
tive identity as both a ‘post-Westphalian polity’#” and a ‘normative povver’,48 seems
nonetheless to be in line with the widespread call for the ‘normalization’ of EU
foreign policy that led to the publication of the EU Global strategy, which revealed
a more pragmatic approach to foreign policy,* as well as the call in November
2019 for a ‘geopolitical’ EU by then European Commission president-elect Ursula
von der Leyen.’° This approach clearly shows how bordering practices prioritize
the EU’s sovereign claims to the detriment of other perspectives of justice such as
impartiality (let alone the possibility of mutual recognition).

Administrative bordering

‘Administrative bordering’ implies the creation of borders in the form of rules and
regulations in legal texts. While they have less visual impact than physical borders,
these measures can seal the border as effectively as—or more effectively than—
the mere physical control of boundaries, which can sometimes be eluded. This
partially echoes the concept of ‘bureaucratic limbo’,*" which highlights how ‘the
EU and the [member states’] practices of migration (mis)management produce at
the state border a human insecurity trap enacted by a continuous series of bureau-
cratic barriers’, fuelled by ‘walls of fears’ and populist anti-migrant discourses,**
although our focus here is more on the creation of legal rules and less on their
(mis)implementation.

The analysis of these less tangible measures shows that rules and regula-
tions, or their proposal as bordering practices, have mushroomed since the 2015
refugee crisis. They range from the Commission’s communication to attract skills
and talent, aimed at establishing the first EU-wide labour platform matching
employers’ requests with requested profiles,® to a regulation providing a list
of countries whose citizens do not need to hold a visa when travelling to the
Schengen space;* to decisions on humanitarian aid to vulnerable people in

47 James Sperling, ‘Introduction: security governance in a Westphalian world’, in Jan Hallenberg, James Sperling
and Charlotte Wagnsson, eds, European security governance: the European Union in a Westphalian world (Abingdon
and New York: Routledge, 2009) pp. 1—29.

Ian Manners, ‘Normative power Europe: a contradiction in terms?’, Journal of Common Market Studies 40: 2,
2002, pp. 235—58, https://doi.org/10.1111/1468-5965.00353.

Nathalie Tocci, Framing the EU global strategy: a stronger Europe in a fragile world (Cham: Palgrave Macmillan,
2017).

Ursula von der Leyen, ‘Speech by President-elect von der Leyen in the European Parliament plenary on the
occasion of the presentation of her College of Commissioners and their programme’, 27 Nov. 2019, https://
ec.europa.eu/commission/presscorner/detail/es/speech_19_6408.

Iole Fontana, ‘The human (in)security trap: how European border(ing) practices condemn migrants to vulner-
ability’, International Politics §9: 3, 2022, pp. 465—84 at p. 467, https://doi.org/10.1057/541311-020-00268-y.
Fontana, ‘The human (in)security trap’, p. 477.

European Commission, Communication from the Commission [on ] attracting skills and talent to the EU, COM/2022/657
final, 2022, https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=COM%3A2022%3A657%3 AFIN.
European Union, ‘Regulation (EU) 2018/1806 of the European Parliament and of the Council of 14 Novem-
ber 2018’, Official Journal of the European Union, 28 Nov. 2018, https://eur-lex.europa.eu/legal-content/en/
TXT/?uri=CELEX :32018R 1806.
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countries highly populated by refugees, such as Lebanon; to trust funds directed
at third countries of origin and transit such as the Emergency Trust Fund for
Africa;%® and to regulations strengthening EU offices and agencies, such as the
new EU Agency for Asylum launched in 2022, or the network of immigration
liaison officers, among others.’” These initiatives could be summed up as bordering
dynamics, for they are aimed at selecting migrants, or referring to specific groups
of vulnerable people at specific times, at increasing displaced people’s opportuni-
ties to enjoy their rights, or at sustaining origin and transit countries—and often
the EU itself—in shoring up their border-control capacities. Among others, one
initiative stands out as particularly worth considering for its bordering effects.
This is the attempt to revise the asylum system, which has been an on-and-off
process since the 2015 refugee crisis.

In fact, the refugee crisis has triggered a debate on how to cope with an asylum
system which, by putting an unsustainable burden on first countries of entrance
through the Dublin Regulation,58 is exposed to repeated tensions whenever flows
arrive copiously on the EU’s shores—an urgent matter, given the prospect of ever-
increasing inflows towards the EU over the next years.* Among the proposals
advanced in the past, the European Parliament had underlined the necessity to put
migrants at the centre of the new policy, overcoming the problem of secondary
movements by actually meeting migrants’ needs and demands in terms of final
destinations, de facto overruling the Dublin system.6° However, this bold initia-
tive, in line with conceptions of justice as impartiality and as mutual recogni-
tion, has never found consensus and seems no longer to feature in the plans of
the European institutions. Instead, the EU has undertaken to reduce rather than
expand migrants’ opportunities and rights, including in the new Pact on Migra-
tion and Asylum, proposed in 2020:%" while Commission President von der Leyen
has recently renewed the Commission’s commitment to the ‘Dublin madmalp’,62
the hardening of asylum processes and border procedures, the wider use of ‘safe
countries’ dispositions and the strengthened likelihood of returns announced in
the new pact create invisible, yet highly effective, borders that place migrants’

33 European Commission, ‘Lebanon: €60 million in humanitarian aid for the most vulnerable’, 30 March 2023,
https://neighbourhood-enlargement.ec.europa.eu/news/lebanon-eu6o-million-humanitarian-aid-most-
vulnerable-2023-03-30_en.

European Council, Valletta summit on migration, 11—12 November zo15: action plan, 2015, https://www.consilium.
europa.cu/media/21839/action_plan_en.pdf.

European Council, ‘Timeline—EU migration policy’, 2023, https://www.consilium.europa.eu/en/policies/
eu-migration-policy/migration-timeline (accessed 26 Sep. 2023).

European Union, ‘Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June
2013’, Official Journal of the European Union, 29 June 2013.

Frontex, ‘Risk analysis for 2022/2023’, 7 Oct. 2022, https://frontex.europa.eu/publications/risk-analysis-for-
2022-2023-REJIVQ.

European Parliament, ‘Report on the proposal for a regulation of the European Parliament and of the Council
establishing the criteria and mechanisms for determining the Member State responsible for examining an
application for international protection’, 6 Nov. 2017.

European Commission, Communication from the Commission on a new pact on migration and asylum, COM (2020)
609 final, 2020, https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=COM:2020:609:FIN.

Eleonora Vasques, ‘EU Commission wants to tighten controls at external borders’, EURACTIV, 22 March
2023,  https://www.euractiv.com/section/migration/news/eu-commission-wants-to-tighten-controls-at-
external-borders.
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rights at risk, running contrary to an understanding of the liberal order which
approximates justice as impartiality and as mutual recognition.

Yet, the COVID—19 pandemic showed that in some cases administrative borders
could be rapidly erased. Hence, the arrival of certain categories of migrants—
such as nurses and migrants employed in the agricultural sector—has been eased
through specific provisions, or their access to the job market has been quick-
ened through regularization processes.63 However, the recognition of migrants
as valuable contributors to development and the ‘emersion from marginality’
parlance that has accompanied such plans seems to be limited to the economic
and health emergency in which European citizens were living, while to this day no
broader structured programmes to open up more legal channels into the EU have
seen the light. Reluctance to increase legal patterns of migration into the EU on
purely humanitarian grounds—thus foregrounding migrants’ needs as the EU’s
main concern—was clearly evidenced vis-d-vis the above-mentioned showdown
with Belarus in 2021, as well as after the Taliban takeover in Afghanistan later the
same year.64 In each case, regardless of the precarious situations to which migrants
were subject, the EU’s approach was quite rigid in avoiding any invitation.%

One exception to this general trend was the adoption in March 2022 of Direc-
tive 2001/55 on temporary protection66 to cope with the massive arrival of
displaced persons from Ukraine, a major breakthrough triggered mainly (but not
exclusively) on humanitarian grounds: the immediate and automatic protection
granted to Ukrainian refugees and their planned integration into the EU (in terms
of housing, work, schooling and health) rightly answered the specific needs of a
population facing huge hurdles.” Also, by providing a harmonized framework to
member states, the Directive supplanted the Dublin Regulation, allowing Ukrai-
nians to reach their preferred destinations in the EU—in line with an approach
inspired by the concept of justice as mutual recognition. However, the limitations
of this legislative tool narrowed its reach: rather than a new approach to cope with
massive inflows, the adoption of the directive was specific to the Ukrainian crisis
and to Ukrainians. De facto, the provision created a segmented and fragmented
regime which clearly discriminated between Ukrainians and non-Ukrainians,
between short- and long-term migrants, and between regular and irregular
immigrants already present in the destination country—perhaps weakening, more

than strengthening, the European and international migration regime.68

% Buropean Commission, ‘Migrant regularisation in Italy: a contested measure’, 15 July 2020, https://ec.europa.
eu/migrant-integration/news/migrant-regularisation-italy-contested-measure_en.

‘Returns to Afghanistan’, letter to the European Commission from the interior ministers of six member
states warning against halting deportations of Afghan migrants refused asylum status, s Aug. 2021, https://
fragdenstaat.de/dokumente/118268-returns-to-afghanistan.

European Commission, Proposal for a Council decision on provisional emergency measures; European Council, ‘State-
ment on the situation in Afghanistan’, press release, 31 Aug. 2021, https://www.consilium.europa.eu/en/
press/press-releases/2021/08/31/statement-on-the-situation-in-afghanistan.

European Union, ‘Council implementing decision (EU) 2022/382 of 4 March 2022 establishing the existence
of a mass influx of displaced persons from Ukraine within the meaning of article s of Directive 2001/55/EC,
and having the effect of introducing temporary protection’, Official Journal of the European Union, 4 March 2022.
European Union, ‘Council implementing decision (EU) 2022/382’.

European Union Agency for Fundamental Rights, “The war in Ukraine—fundamental rights implications
within the EU’, 19 May 2022, https://fra.curopa.ecu/en/publication/2022/ukraine-bulletin-1-2022.
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External bordering

Externalization is intended as the process through which a country or group of
countries ‘promote, support, delegate, impose, or directly carry out activities
related to migration and border management outside their territories ... in order
to prevent unwanted arrivals at their territorial borders’.% ‘External bordering’ is
thus conceived of as part of this wider process of externalization, with a specific
focus on border dynamics. Although this process is intimately intertwined with
the physical and administrative practices taking place at and around the borders
of the political community, it often unfolds in countries far from the EU’s terri-
tory, marking a geographical, cognitive and normative distance.” Differently
from physical and administrative bordering, moreover, external bordering inevi-
tably involves other actors outside the EU—third states, their police and security
agencies, but also IOs implementing EU projects—thus highlighting distinct
bordering dynamics and specific normative dilemmas.

In particular, in the post-2015 crisis scenario the EU’s recourse to external-
ization as a specific tool for migration and border management has significantly
increased, to the extent that external measures today can be considered the most
relevant in EU migration governance.”” More specifically, the growing resort to
external bordering is evidenced by the number of new initiatives launched in
this period, the funds devoted and the countries involved, spanning from central
Asia (e.g. Afghanistan) to the Middle East (Jordan or Lebanon) to sub-Saharan
Africa (e.g. Burkina Faso, Mali or Niger).”” External bordering has proven to
be a politically palatable solution for European leaders, both as a way to escape
internal controversies among member states on what was increasingly perceived as
a challenge and as a way to outsource its concrete handling as far as possible from
EU capitals. An externalization narrative has thus gained prominence in recent
years both in official documents and public discourse, reinforcing and promoting
ongoing bordering practices. Moreover, and perhaps most importantly, external
bordering in this period also became a cognitive prism filtering a significant part of
the reality of migration, a lens through which nearly any sort of measure became
possible, in view of the pressing, overriding goal of stopping (irregular) migrants
before they could reach the EU’s actual borders.”?

% Paolo Cuttitta, ‘Non-governmental/civil society organisations and the European Union-externalisation
of migration management in Tunisia and Egypt’, Population, Space and Place 26: 7, 2020, €2329, https://doi.
org/10.1002/psp.2329.

Our definition only partially overlaps with the concept of ‘external bordering’ used in Mette Eilstrup-
Sangiovanni, ‘Re-bordering Europe? Collective action barriers to “Fortress Europe™’, Journal of European Public
Policy 28: 3, 2021, pp. 447—67, https://doi.org/10.1080/13501763.2021.1881585. See also Frank Schimmelfennig,
‘Rebordering Europe: external boundaries and integration in the European Union’, Journal of European Public
Policy 28: 3, 2021, pp. 31130, https://doi.org/10.1080/13501763.2021.1881589.

Bruno Oliveira Martins and Michael Strange, ‘Rethinking EU external migration policy: contestation and
critique’, Global Affairs §: 3, 2019, pp. 195—202 at pp. 195—6, https://doi.org/10.1080/23340460.2019.1641128.
Nina Wilén, ‘“The impact of security force assistance in Niger: meddling with borders’, International Affairs
98: 4, 2022, pp. 1405—21, https://doi.org/10.1093/ia/iiac119.

Indeed, this approach was not limited to the immediate aftermath of the migration crisis: see the release
in 2022 of the Action Plan for the Central Mediterranean: European Commission, EU action plan for the
central Mediterranean, 2022, https://home-affairs.ec.europa.eu/eu-action-plan-central-mediterranean_en; and
recent positions of the EU Commission: Benjamin Fox, ‘Commission chief praises Italy’s stance on migra-
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External bordering not only entails the shifting of a border activity towards
third countries; it often implies a transformation of the borders themselves. One
of the effects of externalization is the creation of a sort of border zone termed
a ‘borderland’, to describe a geographic area in close proximity to borders that
directly affect it. Whereas closed borders tend to create two separate socio-
economic, legal or cultural spaces, permeable borders create borderlands that act
as zones of transition from one set of rules to another.”* Different types of borders
can coexist in a given area, creating a hybrid borderland. In the context of EU
migration governance, the borderlands involve areas of the EU neighbourhood in
North Africa and eastern Europe, as well as in the western Balkans and Turkey,
and the Mediterranean, but also areas far beyond the EU’s geographical borders.

Examples of how these borderlands actually work—and of the different norma-
tive dilemmas they involve—might include institutionalized cooperation on
migration based on formal agreements between the EU and countries taking part
in the European Neighbourhood Policy, such as the Mobility Partnership between
the EU and Moldova,” or facilitated visa regimes with Georgia or Ukraine. On
the other hand, they also recall the less formal—but still significant—redefinition
of the southern European borders in the Mediterranean, first of all due to the
humanitarian catastrophes characterizing the refugee crisis (with more than 4,000
migrants recorded as dead or missing in the Mediterranean in 2015, and more than
5,000 in 2016)76 as well as the continuous negotiations regarding formal ‘search and
rescue’ duties and actual practices among Mediterranean states, NGOs and other
actors; the latter remaining a largely contentious chapter in the finalization of
the Pact on Migration and Asylum.”” At the same time, the EU’s ‘war on migrant
smuggling’”® substantially expanded the geographical reach—as well as the very
nature and normative content—of the EU’s border control activities, launching
a maritime operation under the Common Security and Defence Policy (named
EUNAVFOR MED Operation Sophia and terminated in 2020) targeting migrant
smuggling networks, while the use of satellite systems (EU SatCen) allowed for
the extension of surveillance beyond EU borders to the ‘pre-frontier area’.”

However, the quintessential model of this new trend in external bordering,
in terms of drivers, logic and instruments used, is certainly the infamous EU-

tion following shipwreck’, EURACTIV, 8 March 2023, https://www.euractiv.com/section/migration/news/
commission-chief-praises-italys-stance-on-migration-following-shipwreck/.

74 Raffaella A. Del Sarto, ‘Normative empire Europe: the European Union, its borderlands, and the “Arab
Spring™’, Journal of Common Market Studies s4: 2, 2016, pp. 215—32, https://doi.org/10.1111/jcms. 12282.

75 Martine Brouillette, ‘Building a common understanding on the management of migration: the mobility part-
nership between the EU and the Republic of Moldova’, in Michela Ceccorulli and Enrico Fassi, eds, The EU’s
external governance of migration: perspectives of justice (Abingdon: Routledge, 2021).

7 International Organization for Migration, ‘Missing migrants project’, https://missingmigrants.iom.int/
region/mediterranean.

77 European Commission, Communication from the Commission establishing the multiannual strategic policy for European
integrated border management, COM (2023) 146 final, 2023, https://eur-lex.curopa.eu/legal-content/EN/TXT/?
uri=COM%3A2023%3A146%3AFIN.

78 Maurizio Albahari, ‘From right to permission: asylum, Mediterranean migrations, and Europe’s war on smug-
gling’, Journal on Migration and Human Security 6: 2, 2018, pp. 121—30, https://doi.org/10.1177/2331502418767088.

7 Valsamis Mitsilegas, Extraterritorial immigration control, preventive justice and the rule of law in turbulent times: lessons
from the anti-smuggling crusade, Queen Mary University of London, Legal Studies Research Paper 278/2018,
2018, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3182455.
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Turkey statement of March 2016,% a deal with huge implications both in terms
of Turkish President Recep Tayyip Erdogan’s grip on the deal and in terms of the
EU’s credentials.” In fact, the statement has reinvigorated a debate about migra-
tion being used as a diplomatic tool to obtain specific aims,®? and about the conse-
quences for the EU as an actor in the deal with Turkey.®3 Normatively, while the
deal strengthened Turkey’s position as an ‘equal partner’ (non-domination), it did
so disregarding migrants’ rights (violating impartiality), and further reducing the
possibility of their inclusion in the governance of the phenomenon (mutual recog-
nition). Nonetheless, as the instrument proved effective at stopping the influx on
the eastern Mediterranean route, it was also seen as a potential model to be repli-
cated in Libya, sub-Saharan Africa and elsewhere.™

The same logic of burden-shifting/avoidance, delegation and border trans-
formation can be detected in EU relations with African countries of origin and
transit of migrants. The EU’s Emergency Trust Fund for Africa, in particular,
was presented as an innovative development tool to address the ‘root causes’ of
migration in and from the continent, in a spirit of true partnership with local
governments.® However, the analysis of the actual implementation of Trust
Fund projects—often carried out by delegated partners such as the International
Organization for Migration—shows how it actually ‘subordinates development
cooperation to fighting irregular migration and securing the EU’s borders’,% hence
corroborating the accusation that it diverts development policies for the sake of
short-term migration objectives ‘dictated’ by Brussels, mostly related to border
controls.’” Indeed, although in EU statements and policy documents international
cooperation in the field of migration has been clearly presented as a ‘co-ownership
process’, based on formal equality and mutual respect among sovereign actors and
aimed at a ‘win-win partnership’,88 empirical analysis shows that this has been

So European Council, ‘EU-Turkey statement’, press release, 18 March 2016, https://www.consilium.europa.eu/
en/press/press-releases/2016/03/18/eu-turkey-statement/.

Ayhan Kaya, ‘Closing the door to migrants and refugees: assessing justice in the EU-Turkey Statement’, in
Ceccorulli and Fassi, The EU’s external governance of migration. See also Senem Aydin-Diizgit, ‘Authoritarian
middle powers and the liberal order: Turkey’s contestation of the EU’, International Affairs 99: 6, 2023, pp.
0000—00, https://doi.org/10.1093/ia/iiad225.

Gerasimos Tsourapas, “The Syrian refugee crisis and foreign policy decision-making in Jordan, Lebanon, and
Turkey’, Journal of Global Security Studies 4: 4, 2019, pp. 464—81, https://doi.org/10.1093/jogss/ogzo16.
Formally, the EU-Turkey Statement is not a measure adopted by EU institution, but rather by the EU
Member States. See Ilke Toygiir, ‘A new way forward for EU-Turkey Relations’, Carnegie Europe, 26 Jan.
2022, https://carnegieeurope.eu/2022/01/26/new-way-forward-for-eu-turkey-relations-pub-86264.

Peter Seeberg, The EU-Turkey March 2016 agreement as a model: new refugee regimes and practices in the Arab Medi-
terranean and the case of Libya, Working Paper 16 (Odense: Centre for Contemporary Middle East Studies,
December 2016).

European Union Emergency Trust Fund for Africa, ‘Agreement establishing the European Union emergency
trust fund for stability and addressing root causes of irregular migration and displaced persons in Africa, 12
Nov. 2015, https://trust-fund-for-africa.europa.eu/system/files/2019-07/0riginal_constitutive_agreement_
en_with_signatures.pdf.

Arrigo Pallotti, ‘Migration, development and the EU trust fund for Africa’, in Ceccorulli and Fassi, The EU’s
external governance of migration.

Tuuli Raty and Raphael Shilhav, The EU trust fund for Africa: trapped between aid policy and migration politics,
(Oxford: Oxfam, 2020), https://oxfamilibrary.openrepository.com/bitstream/handle/10546/620936/bp-eu-
trust-fund-africa-migration-politics-300120-en. pdf.

European Commission, Migration partnership framework: a new approach to better manage migration, 2016, https://www.
eeas.curopa.eu/sites/default/files/factsheet_ec_format_migration_partnership_framework_update_2.pdf.
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frequently translated into a form of (more or less subtle) domination over third
countries, with their preferences being subordinated to the EU’s concerns over
irregular migrsltion.89 As the cases of many countries in the Sahel make clear,
asymmetries of power inevitably risk transforming the partner countries into
mere ‘spectators’ without a say in the EU’s bordering practices.”

The externalization of EU border management, in its immediate borderlands
or farther away, has given rise to a series of criticisms, particularly regarding its
implications in terms of coherence with respect to the EU’s core values, starting
in the first place with human rights® but also extending to democracy.?” Despite
constant reference to the relevance of international mechanisms to protecting
migrants’ rights in all EU official positions, policy documents, treaties and also—
albeit to a lesser extent—in the new ‘soft instruments’ (migration deals, pacts and
agreements) used in external bordering, the EU has limited capacity to ensure
that third countries or agents comply with respect for human rights, let alone to
induce these ‘partners’ to cooperate in strengthening the international migration
and borders regime—as justice as impartiality would require. Also, aside from
the often-reiterated attention to ‘vulnerable categories’, generally meaning minors
and women, and in stark contrast with the expectations raised by the principle
of mutual recognition, less evidence has emerged of the recognition of migrants
themselves as actors with voices to be heard in the governance of migration.”

Conclusions: assessing the EU’s liberal credentials

The European integration process has been characterized by a singular effort at
de-bordering—reducing borders’ salience—and redefining the standard commu-
nitarian perspective so as to carve out a fundamental space for the respect of
human rights, and gradually more individual specific rights, in a unique equilib-
rium. Yet the EU’s migration governance in the past few years has shown a clear
trend towards re-bordering, with its normative content questioning the direction
of the EU’s liberal credentials.

The analysis of physical, administrative and external bordering practices since
the refugee crisis of 2015 has shown that the EU is ever more intently focused on
one specific goal: protecting the internal political community. To some observers
this would be intuitive, given an entity’s inherent instinct for self-preservation in

8 Bernardo Venturi, ‘An EU integrated approach in the Sahel: the role for governance’, in Bernardo Venturi, ed.,
Governance and security in the Sahel: tackling mobility, demography and climate change (Brussels and Rome: Founda-
tion for European Progressive Studies and Istituto Affari Internazionali, 2019).

Rahmane Idrissa, ‘Not its own man: the EU, West African migration, and the justice question’, in Ceccorulli
and Fassi, The EU’s external governance of migration.

Violeta Moreno-Lax, “The EU humanitarian border and the securitization of human rights: the “rescue-
through-interdiction/rescue-without-protection” paradigmy’, Journal of Common Market Studies $6: 1, 2018,
Ppp- 119—40, https://doi.org/10.1111/jcms. 12651.

Mark Akkerman, Expanding the fortress: the policies, the profiteers and the people shaped by EU’s border externaliza-
tion programme (Amsterdam: Transnational Institute and Stop Wapenhandel, 2018), https://www.tni.org/en/
publication/expanding-the-fortress.

Inken Bartels, “Whose protection? EU-IOM cooperation on migration control from a perspective of Justice’,
in Ceccorulli and Fassi, The EU’s external governance of migration.
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the face of potential threats—while for others it is simply unacceptable. What
we stress is that, as this approach reflects the implicit corollary of the principle
of non-domination, it could be deemed ‘just’ and also in line with one specific
stream of liberalism. Policies inspired by this principle, to some extent, might
not be considered illiberal in and of themselves. However, our normative analysis
points out that this would be problematic when done in disregard and even to the
detriment of other fundamental traits of one’s own ontology. As we have seen, the
EU’s bordering practices have been characterized by negative spillovers in terms of
justice: cases of (subtle) domination vis-a-vis third states (thus limiting the reach of
the non-domination principle itself, when not centred on the EU), the inability
to strengthen and implement universal norms, placing human rights at the centre
(forgetting impartiality), and the incapacity to take migrants’ and other actors’
voices into due consideration (neglecting mutual recognition). In other words,
the EU, which has been the most advanced laboratory for such a balance, devising
policies—and a polity—inspired by a unique mix of non-domination, tempered
by impartiality and mutual recognition, is now moving towards a ‘less balanced’
blend of liberalism, running against its nature and self-representation.

Moreover, our analysis suggests a cautious reconsideration of common assump-
tions around the EU’s identity and policies. The perspective of mutual recogni-
tion, which on the one hand is perhaps an unattainable aspiration in practice, on
the other hand highlights how even the most human rights-oriented and cosmo-
politan EU policies, formulated at the height of its ambition as a normative power,
have been somehow ‘unjust—because they are inevitably Eurocentric and struc-
turally incapable of true inclusion of all the affected actors. In this view, the migra-
tion crisis and its fallout could be a wake-up call for the EU. Beyond the nuances
and complexities of the normative debate, the EU’s failure to adopt more inclusive
procedures to deal with migration has made especially visible to many observers
its difficulties in upholding the principles it aims to embody and promote in its
foreign policy. The EU’s image and credibility have thus been negatively affected,
both domestically—for at least some elements of European public opinion—and
internationally.®* Inevitably, this lack of reflexivity adversely influences the EU’s
normative power in supporting and spreading liberal norms, and hence its role
within the LIO.

More broadly, the article has shown the complex challenges faced by migra-
tion governance today, and how merely juxtaposing ‘open borders’ with ‘closed
borders’ is of little use in understanding the actual dilemmas of many liberal
democracies, both in practical and normative terms. Liberalism does not provide
one specific solution for the most legitimate form of border management and
relations between borders and rights, nor does it provide a single one-size-fits-all
policy option.

However, in an international system in which liberalism is under pressure,
nationalism is re-emerging as a powerful driving force for many states, and

9% Natalia Chaban and Sonia Lucarelli, ‘Reassessing external images of the EU: evolving narratives in times of
crisis’, European Foreign Affairs Review 26: 1, 2021, pp. 177—96, https://doi.org/10.54648/EERR 2021014.
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borders are increasingly perceived as exclusionary. What the LIO would require
of the EU is, perhaps, to show some form of a renewed balance between different
liberal perspectives—and their predominant conceptualizations of justice. Migra-
tion policies that respect other states’ sovereign prerogatives, but especially that
contribute to developing and applying ‘universal’ norms that strengthen human
rights, as well as consultative/deliberative mechanisms more inclusive of the
affected actors, would provide such an example. Perhaps such a renewed balance
would be looked upon by different actors—states, groups and individuals—inside
and outside the West, at least as an attempt to build a slightly more legitimate,
inclusive and just world order.
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