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L’orizzonte meramente tecnicistico su cui ogni tipo di riflessione sembra oggi rischiare di ap-
piattirsi non solo non cancella quegli interrogativi fondamentali che si confermano ineludibili
per ciascuna disciplina in cui si ramifica il pensiero giuridico: ma li rivela, anzi, in tutta la loro
impellenza. E dunque a tale necessita che facciamo riferimento nel cogliere e sottolineare il bi-
sogno che si avverte di ‘un’anima per il diritto’, ispirandoci in modo particolare a quegli am-
monimenti che Aleksandr SolZenicyn rivolgeva a studiosi e accademici dell’Universita di Har-
vard nel 1978 e che, a distanza di decenni, mantengono intatta la loro validitd. Muovendo dal-
la domanda «se mi chiedessero: vorrebbe proporre al suo paese, quale modello, I'Occidente co-
sl com’¢ oggi?, dovrei rispondere con franchezza: no, non potrei raccomandare la vostra socie-
ta come ideale per la trasformazione della nostra. Data la ricchezza di crescita spirituale che in
questo secolo il nostro paese ha acquistato nella sofferenza, il sistema occidentale, nel suo attua-
le stato di esaurimento spirituale, non presenta per noi alcuna attrattiva»” — dichiarazione che si
riempie di significato alla luce della vicenda personale, tanto dolorosa quanto nota, di colui che
I’ha pronunciata —, I'intellettuale russo individuava infatti con profetica lucidita i sintomi e le
cause di tale declino. In questo senso, ad interpellarci in modo precipuo in quanto giuristi ¢ so-
prattutto I'osservazione secondo cui «in conformita ai propri obiettivi la societd occidentale ha
scelto la forma d’esistenza che le era pitt comoda e che io definirei giuridica»: una ‘forma d’esi-
stenza’ che tuttavia ¢ stata assunta come fondamento esclusivo e per cio stesso privata dell’ane-
lito a una dimensione superiore capace di giustificarla. Con l'inevitabile, correlata conseguen-
za che «autolimitazione liberamente accettata ¢ una cosa che non si vede quasi mai: tutti pra-
ticano per contro l'autoespansione, condotta fino all’estrema capienza delle leggi, fino a che le
cornici giuridiche cominciano a scricchiolare». Sono queste le premesse da cui scaturisce quel
complesso di valutazioni che trova la sua sintesi pii efficace nella seguente affermazione, dal-
la quale intendiamo a nostra volta prendere idealmente le mosse: «No, la societd non pud re-
stare in un abisso senza leggi come da noi, ma ¢ anche derisoria la proposta di collocarsi, come
qui da voi, sulla superficie tirata a specchio di un giuridismo senz’anima». Se ¢ tale monito a
costituire il principio ispiratore della presente collana di studi, quest’ultima trova nella stessa
fonte anche la stella polare da seguire per cercare risposte. Essa, rinvenibile in tutti i passaggi
pil pregnanti del discorso, si scolpisce icasticamente nell’esortazione — che facciamo nostra —
con cui si chiude: «E nessuno, sulla Terra, ha altra via d’uscita che questa: andare pit in alto».

* La traduzione italiana citata & tratta da ALEKSANDR SOLZENICYN, Discorso alla Harvard University, Cambridge
(MA) 8 giugno 1978, in Ib., Il respiro della coscienza. Saggi e interventi sulla vera liberta 1967-1974. Con il di-
scorso all’Universita di Harvard del 1978, a cura di SErG1o RapETTI, Jaca Book, Milano, 2015, pp. 219-236.
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From Cultural Property
to World Heritage



Ivano PONTORIERO

PROTECTION OF CULTURAL HERITAGE
IN ROMAN LAW"

Abstract: The development of the concept of cultural heritage is foreign to the Ro-
man legal experience and it is, therefore, not possible to identify the construction
of an organic and coherent system of protections. Specific provisions, since the end
of the republic, are aimed at preserving urban decorum (decus urbium). Among
these, the SC. Hosidianum (47 CE) prohibits the buying and selling of buildings
aimed at the demolition and reuse of building materials. The same ratio of protec-
tion of urban decorum inspires the provisions of the subsequent SC. Acilianum
(122 CE), which prohibits bequeathing by legacy of things joined to buildings (es
quae aedibus iuncta sunt). A rescript by Alexander Severus (C.I. 8.10.2 [/mp. Alex.
A. Diogenes, a. 222]) emphasizes that the owners are not allowed to disfigure the
public view (publicus deformetur adspectus). More generally, it must not be neglect-
ed the role played, also with reference to developments of the Roman tradition,
by the praetorian interdicts ad publicam utilitatem pertinentea (D. 43.1.2.1 [Paul.
63 ad ed.]), by the jurisprudential elaboration of the category of the res in usu pub-
lico (D. 43.8.2.5 [Ulp. 68 ad ed.]), by the use of procedural instruments with
widespread legitimation (actiones populares). In late antiquity, the need to preserve
cultural heritage sometimes seems to manifest itself with greater intensity (C.Th.
16.10.8; Nov. Maior. 4). Belisarius asks Totila (Proc., Ol O7ép TV TOAEU®OV AO-
yol, 7.22.11) to spare from destruction the city of Rome, a monument to poster-
ity of the value of all (pvnpeia tg ndvtmv dpetig tolg ntyevnoouévolg), thus
avoiding committing a serious crime against men of all times (3iknpua péyo &g
TOVG AvOp®TOVG TOD TOVTOG QMVOC).

1. Introduction

The development of the concept of cultural heritage is absolute-
ly foreign to Roman law across its entire historical arc, for which it
is not possible to identify the construction of an ordered, coherent
system of protections within it'.

* Double-blind peer reviewed content.
! The development of the concept of cultural heritage, on the basis of the
French concept of patrimoine national, and the creation of organised systems of
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ITvano Pontoriero

However, many of the legal instruments that made it possible to
create concrete forms of cultural heritage protection, of various range
and intensity, are deeply rooted in Roman law and its later interpreta-
tion in the Romanistic tradition®. Here, I'm referring in particular to
the development of the dicatio ad patriam, «romanistica, ma non ro-
mana [concerning Romanistic tradition, but not Roman]», as recent-
ly observed?, the use of procedural instruments that allowed mem-
bers of the public to bring action in the name of collective interest
(actiones populares, interdicta popularia)®, the jurisprudentially created

protections did not emerge until the nineteenth century. See F. Fasorivo, Dalla
tutela alla cura del patrimonio culturale: lntilita di una riflessione storico-giuridica,
in Cura e tutela dei beni culturali, edited by G.M. Esposrto, F. FasoLiNo, Milano,
2020, p. 2 (= La tutela dei beni culturali nell'esperienza giuridica romana, edited by
F. FasoLiNo, Milano, 2020, p. 2) and L. SoLiporo, Politiche e soluzioni organiz-
zative del patrimonio culturale nell Tmpero romano, ibid., pp. 61-68 (= La tutela dei
beni culturali, cit., pp. 61-68). An important moment in this regard for the prov-
inces of the Papal State was the issue, during the papacy of Pius VII, of an edict on
antiquities and excavations by Cardinal Bartolomeo Pacca on 7 April 1820. The
measures introduced by the Papal State were then copied by some of the other Ital-
ian States and in Europe. In the Kingdom of Sardinia, however, the pre-eminent
value of private property continued to be recognised. The difficulty of reconciling
such different traditions, one based on the idea of utilitas pubblica, the other on
the importance attributed to property rights, made the path towards the promul-
gation of the Rava-Rosadi law of 1909 long and arduous. For a summary, see D.
MASTRANGELO, Dall’Editto Pacca ai decreti modificativi del Codice Urbani. Breve
storia della normativa sui beni culturali?, Rome, 2011, pp. 9-18.

2 As observed by L. SoLIiDORO in Politiche, cit., pp. 62-65 (= La tutela dei beni
culturali, cit., pp. 62-65).

3 On the dicatio ad patriam, see S. RaNDAZZ0, I beni ¢ la loro fruizione, fra
pubblico e privaro: a proposito della «dicatio ad patriam», in Antologia giuridica ro-
manistica ed antiquaria, vol. 11, edited by L. GagLiarp1, Milano, 2018, pp. 349-
378; L. SoLiDORO, Politiche, cit., pp. 80-89 (= La tutela dei beni culturali, cit.,
pp- 80-89) and, more recently, the exhaustive account in M. FaLcoN, Dicatio ad
patriam’. La collocazione in pubblico di beni privati nella riflessione dei giuristi rom-
ani, Napoli, 2020. For the apt words cited in the text, see p. 19.

4 With special reference to the subject of landscape preservation in antiquity,
see G. LusTiG, La tutela del paesaggio in Roma, in Il Filangieri, 43, 1918, pp. 476-
479. On procedural instruments that allowed members of the public to bring ac-
tion in the name of collective interest, including with consideration of the pres-
ent, see A. D1 PorTo, Interdetti popolari e tutela delle «res in usu publico», in Dirit-
to e processo nella esperienza romana. Atti del Seminario torinese (4-5 dicembre 1991)
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Protection of Cultural Heritage in Roman Law

categories of res in usu publico’ and res communes omnium® and, most

in memoria di G. Provera, Napoli, 1994, pp. 483-520 (= Ib., Res in usu publico e
‘beni comuni’. Il nodo della tutela, Torino, 2013, pp. 3-42); G. SANNA, L azione
popolare come strumento di tutela dei “beni pubblici”: alcune riflessioni tra “bene pub-
blico” ambiente nell ordinamento giuridico italiano e res publicae nel sistema giurid-
ico romano, in Diritto@Storia, 5, 2006; A. TriscruoGLio, Consideraciones gener-
ales sobre la tutela de las res publicae y de sus usos en la experiencia romana, in Hacia
un derecho administrativo y fiscal romano, edited by A. FErNANDEZ DE Bujin, G.
GeRrez KRAEMER, B. MaLavE OsuNa, Madrid, 2011, pp. 151-160; S. SetTIS, Azi-
one popolare. Cittadini per il bene comune, Torino, 2012, in particular pp. 221-228;
as well as A. Saccoccio, La tutela dei beni comuni. Per il recupero delle azioni popo-
lari romane come mezzo di difesa delle res communes omnium e delle res in usu publico,
in Diritto@Storia, 11, 2013, pp. 7-21. Procedural instruments that allowed mem-
bers of the public to bring action in the name of collective interest also made it pos-
sible to create forms of landscape protection in antiquity: see A. D1 PorTO, La tu-
tela della salubritas fra editto e giurisprudenza, 1, Il ruolo di Labeone, Milano, 1990,
pp- 131-151; Ip., L. GAGLIARDL, Prohibitions concerning polluting discharges in Ro-
man Law, in Contributions to the History of Occupational and Environmental Pre-
vention. I International Conference on the History of Occupational and Environmen-
tal Prevention, Rome, Italy; 4-6 October 1998, edited by A. Grieco, S. IavicoLr,
G. BERLINGUER, Amsterdam, 1999, pp. 121-134; Ip., Salubritas e forme di tutela
in eta romana. Il ruolo del civis, Torino, 2014; L. SOLIDORO, La tutela dell’ ambiente
nella sua evoluzione storica. L'esperienza del mondo antico, Torino, 2009, pp. 91-94.

> In addition to the contributions by Andrea Di Porto and Antonio Saccoccio
cited in the previous note, see J.M. ALBURQUERQUE, La proteccidn o defensa del uso
colectivo de las cosas de dominio piiblico: Especial referencia a los interdictos de publicis
locis (loca, itinere, viae, flumina, ripae), Madrid, 2002, pp. 27-54. For an excellent
summary of the historiographic debate on res in usu publico, see A. SCHIAVON, In-
terdetti ‘de locis publicis’ ed emersione della categoria delle res in usu publico, Napoli,
2019, pp. 1-10. For res in usu publico, also see infra, § 3.

¢ On res communes omnium, see M. FALCON, ‘Res communes omnium’. Vicende
storiche e interesse attuale di una categoria romana, in I beni di interesse pubblico
nell’esperienza giuridica romana, vol. 1, edited by L. GarRoraLo, Napoli, 2016, pp.
107-163; D. DuRrst, Res communes omnium. Dalle necessiti economiche alla discipli-
na giuridica, Napoli, 2017, pp. 5-40; R. BaSILE, «Res communes omnium». Disci-
plina giuridica e profili (a-)sistematici, in Index. Quaderni camerti di studi romanis-
tici, 48, 2020, pp. 307-322; D. Durst, Aelius Marcianus. Institutionum libri. I-V,
Roma, 2019, pp. 153-156; R. MariNt, ‘Mare commune omnium est’. A proposito di
D. 47, 10, 13, 7 (Ulp. 57 ad ed.), in Bullettino dell Istituto di Diritto Romano “Vitto-
rio Scialoja”, 115, 2021, pp. 289-304. With reference to the idea of common good
and the interpretation of Article 9 of the Italian Constitution, see S. SETTIS, Pae-
saggio, Costituzione, cemento. La battaglia per ['ambiente contro il degrado civile, To-
rino, 2010, pp. 304-313; Ip., La cultura come bene comune e la Costituzione tradita,
in 1/ costituzionalista riluttante. Scritti per G. Zagrebelsky, edited by A. Giorars, E.
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ITvano Pontoriero

importantly, the development of the concept of usilitas publica’.

These necessary clarifications having been made, we may now
turn to consideration, proceeding inevitably by exempla, of a few
traces of the attention of Roman law, taken here in its historical di-
mension, to cultural and landscape protection.

2. Provisions for protecting the decus urbium

Provisions for the preservation of the urban decorum (decus ur-
bium) were enacted as early as the end of the Republic®. The mu-

GRrosso, J. LuTHER, Torino, 2016, pp. 389-397. For important clarifications on
res communes omnium and res in usu publico, see G. SANTUCCI, ‘Beni comuni’. Note
minime di ordine metodologico, Kowavia, 44/11, 2020, pp. 1395-1406.

7 On which, with reference to antiquity, see J. GAUDEMET, Utilitas publica, in
Revue Historique de Droit Frangais et Etmnger, 28, 1951, pp. 465-499 (= Etudes de
droit romain, vol. II, Camerino, 1979, pp. 163-197); M. NAVARRA, Ricerche sul-
la utilitas nel pensiero dei giuristi romani, Torino, 2002, in particular pp. 81-90; as
well as R. Scevora, Utilitas publica, 2 vols., Padova, 2012, I: Emersione nel pensie-
ro greco-romano; 11: Elaborazione della giurisprudenza severiana. On the use of this
idea in the field of cultural heritage protection, from the Middle Ages to the mod-
ern period, see S. SETTIS, Paesaggio, Costituzione, cemento, La battaglia per l'am-
biente contro il degrado civile, cit., pp. 97-110, which identifies reference to the
concept of publica utilitas as the underlying theme of various provisions enacted in
Italy between 1162 and 1819.

8 The expression decus urbium is documented for the first time with refer-
ence to the third interdict included under the title S opus novum nuntiatum erit
(E. 257¢), in D. 39.1.20.10 (Ulp. 71 ad ed.): Hoc interdictum prohibitorium est, ne
quis probibeat facere volentem eum qui satisdedit: etenim pertinet ad decus urbium ae-
dificia non derelingui [This interdict is prohibitory and is to stop anyone prevent-
ing the carrying out of work by someone who has given security; for the nonaban-
donment of buildings is something that affects the embellishment of cities (trans-
lation A. Watson)]. See O. LENEL, Das edictum perpetuum. Ein Versuch zu seiner
Wiederherstellung®, Leipzig, 1927, p. 486; L. LABRUNA, Vim fieri veto. Alle radici di
un’ideologia, Napoli, 1971 (repr. 2017), p. 34; D. MaNTOVANI, Giuristi romani e
storia dell economia antica. Elementi per una dialettica, in I/ diritto allo stato puro? Le
Jonti giuridiche romane come documento della societa: antica, edited by C. Buzzac-
ci, I. FargNoLr, Milano, 2021, p. 203. In D. 43.8.2.17 (Ulp. 68 ad ed.) and D.
43.8.7 (Iul. 48 dig.) it is argued that the city must not be marred by ruins (ne ru-
inis urbs deformerur). On this point, see G. SaNTUCCI, Operis novi nuntiatio iuris
publici tuendi gratia, Padova, 2001, p. 139, n. 102. The two texts shall be consid-
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Protection of Cultural Heritage in Roman Law

nicipal laws required property owners to refrain from unroofing,
demolishing or marring their buildings without providing for their
restoration’. The oldest of these laws, relative to the municipium
of Taranto, also expressly stated that the owner was required to
ensure that any work done on the property would not leave it in
worse condition (nisei quod non deterius restituturus erit)'°. It is of
particular interest here that the repression of the breach of law was

ered below, § 3. On the subject of protection of the urban decorum, see C. Corso,
Diritto e decoro urbano in Roma antica, Napoli, 2019, pp. 69-146. More recent-
ly, with special reference to legislative trends in late antiquity, also see the summa-
ry in A. TrisciuoGLio, Temas de derecho administrativo romano comparado, Ma-
drid, 2021, pp. 89-91.

? The lex municipii Tarentini, datable between 89 and 62 BCE, the lex colo-
niae Genetivae Iuliae or Ursunensis (44 BCE) and the leges Irnitana and Malaci-
tana (82-84 CE). On these provisions, see M. SARGENTI, La disciplina urbanistica
a Roma nella normativa di ettt tardo repubblicana e imperiale, in La citta antica come
Jatto di cultura. Atti del Convegno di Como e Bellaggio. 16/19 giugno 1979, Como,
1983, pp. 267-271 (= Scritti di Manlio Sargenti [1947-2006], Napoli, 2011, pp.
1019-1023); F. LAMBERTI, «Tabulae Irnitanaes. Municipalita e «ius Romanorum,
Napoli, 1993, pp. 85-92; A. CALzADA, La demolicion de edificios en la legislacion
municipal (siglos I a.C. — I d.C.), in Studia et Documenta Historiae et Iuris, 76,
2010, pp. 115-134; L. FRANCHINI, La tutela dei beni immobili privati di interesse
storico-artistico nell'esperienza romana, in I beni di interesse pubblico nell’esperienza
giuridica romana, vol. 11, edited by L. GaroraLo, Napoli, 2016, pp. 696-702; A.
GRILLONE, La gestione immobiliare urbana tra la tarda repubblica e l'etir dei Severi.
Profili giuridici. Con Prefazione di L. CapoGross1 CoLoGNEsI, Torino, 2019, pp.
173-183; F. ProccHL, Profili giuridici delle insulae a Roma antica, 1, Contesto ur-
bano, esigenze abitative ed investimenti immobiliari tra tarda repubblica e alto impe-
ro, Torino, 2020, pp. 191-194; P. BUONGIORNO, Sulle tracce della legislazione ‘ad
modum aedificiorum’: ritorno ad A. Berger, in Seminarios Complutenses de Derecho
Romano, 34, 2021, pp. 64-69.

0 Lex Tar., VIIIL4, 1. 33 (in FIRA, I%, n. 18, p. 168; in RS, I, n. 15, p. 304).
On this point, see in particular F. PrRoccHI, Profili, cit., p. 191 and note 44, who
rightly observes: «questa precisazione compare esplicitamente solo nel testo della
prima legge, ma deve essere considerata implicita nella regolamentazione della se-
conda, ché altrimenti sarebbe stata aggirabile sin troppo facilmente [this specifica-
tion only appears explicitly in the text of the first law, but it must be considered
implicit in the regulations of the second one, which would otherwise have been far
too easy to get around]». See the earlier P. GARNSEY, Urban property investment, in
Studies in Roman Property, edited by M. FINLEY, Cambridge, 1976, pp. 133-134
(= La proprieta a Roma. Guida storica e critica, trans. by G. BARATTELLI, A. Fra-
SCHETTI, Bari, 1980, p. 162).
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entrusted to the instrument of action brought by a member of the
public in the name of collective interest (actio popularis)"'. As du-
ly observed by Francesca Lamberti: «la comunita faceva leva, da un
canto, sul senso civico dei propri membri, dall’altro non mancava
di prevedere una ricompensa per l'attivita di impulso processuale e

""'"D. 47.23 De popularibus actionibus opens with a Pauline fragment, which
provides the concept of actio popularis. See D. 47.23.1 (Paul. 8 ad ed.): Eam popu-
larem actionem dicimus, quae suum <sua vi? Mommsen> ius populi tuetur [We de-
scribe as a popular action one which looks to the public interest (translation A.
Watson)]. On this definition, see F. Casavora, Studi sulle azioni popolari romane.
Le «actiones populares», Napoli, 1958, p. 18 and p. 97. According to the author,
the term populus is «qui nulla piti che 'empirico insieme degli individui che popo-
lano la cittd e che rivendicano come ius suum il riconoscimento e la tutela di inter-
essi, non ricompresi nella res familiaris ed estranei alla res publica, ma posti dall’am-
biente comune in cui si svolgono le loro individuali e quotidiane attivitd. Questo
populus & il populus dei passanti, degli utenti delle res publicae [...]. L'unus ex po-
pulo, ciascun individuo in mezzo a questa folla di individui, ha un personale in-
teresse alla repressione di quegli illeciti che ledano o compromettano I'incolumi-
ta del transito nelle strade, impediscano il libero e normale uso dei loca publica,
vie, piazze, fiumi [...] [here nothing more than the empirical whole of individu-
als who lived in the city and who claimed as 7us suum the recognition and protec-
tion of interests, not included in the res familiaris and extraneous to the res publica,
but situated in the shared environment where they carried out their individual and
everyday activities. This populus was the populus of the passers-by, of the users of
the res publicae ... The unus ex populo, each individual in this crowd of individuals,
had a personal interest in the repression of breaches of law that could be detrimen-
tal to or compromise safe passage in the streets or prevent the free and normal use
of the loca publica, streets, squares, rivers ...]». On this procedural tool and its re-
ception in the Romanistic tradition, see the overview in M. MIGLIETTA, v. Azione
popolare, in Enciclopedia di Bioetica e di Scienza Giuridica, vol. 1, Napoli, 2009, pp.
694-709. Title D. 47.23 contains exclusively edictal material and finds no parallel
in the Codex repetitae praelectionis: see A. SOUBIE, Recherches sur les origines des ru-
briques du Digeste, Tarbes, 1960, pp. 67-68 and note 4. As observed in D. Man-
TOVANT, Il problema d'origine dell accusa popolare. Dalla «quaestior unilaterale alla
«quaestio» bilaterale, Padova, 1989, p. 58, this was a «scelta sistematica che si di-
stacca dai modelli classici non solo per I'inclusione della materia nella sezione cri-
minalistica, ma prima ancora per la creazione di un titolo autonomo, come dimo-
stra la provenienza dei frammenti che vi hanno trovato posto, derivati dalle varie
sedes di commento alle singole azioni edittali [systematic choice that parts compa-
ny with the classical models not just for the inclusion of the material in the crime
section, but more importantly for the creation of an autonomous title, as demon-
strated by the provenance of the fragments included there, drawn from the various
sedes of commentary on the individual edictal actions]».
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realizzazione della sanzione [the community appealed, on the one
hand, to the public spirit of its own members and, on the other
hand, provided for recompense for activity giving impetus to the
proceedings and implementation of the sanction]»'.

Then, there are two senatus consultua de aedificiis non diruen-
dis from the first imperial period. The senatus consultum Hosidi-
anum (47 CE), issued on the initiative of Claudius, forbade the sale
of buildings for the purpose of demolition and reuse of the building
materials (this conduct was described as a cruentissimum genus ne-
gotiationis), while the subsequent senatus consultum Volusianum,
issued under Nero’s principate (56 CE), confirming the rules and
regulations of the first one, clarified a few points relative to their
application, considering particular needs that had emerged from
praxis'. During the Hadrianic period, the same ratio of protecting

12 F. LAMBERTI, « Tabulae Irnitanae», cit., pp. 91-92. On this point, also see F.
ProccHl, La tutela urbanistica: un problema non nuovo. Considerazioni a margine
del SC. Hosidianum, in Scritti in onore di A. Cristiani. Omaggio della Facolta di Giu-
risprudenza dell’'Universiti di Pisa, Torino, 2001, pp. 659-660.

13 The texts of the two senatus consulta were engraved on a bronze plate found
at Herculaneum in 1600, now lost, but three transcriptions of it were made, upon
which the current critical editions are based (in CIL, X, n. 1401, p. 158 [= FIRA,
I%, n. 45.I-11, pp. 288-290]). On this point, see M. SARGENTI, Due senatoconsulti.
Politica edilizia nel primo secolo dell'impero e tecnica normativa, in Studi in onore di
C. Sanfilippo, vol. V, Milano, 1984, pp. 639-641 (= Scritti, cit., pp. 1039-1040);
P. BuonGiorNo, CIL X 1401 e il senatus consultum ‘Osidiano’, in Iura, 58,2010, p.
237 and note 10; Ip., Senatus consulta claudianis temporibus facta. Una palingenesi
delle deliberazioni senatorie dell’eta di Claudio (41-54 d.C.), Napoli, 2010, pp. 237-
238 and note 458; C. GOMmEz BuenDia, Conservacion y estabilidad de los edificios
en las fuentes juridicas cldsicas, in Hacia un derecho administrativo y fiscal romano,
vol. II, directed by A. FERNANDEZ DE BujAN, edited by G. GErREZ KRAEMER, Ma-
drid, 2013, p. 209. The find in Herculaneum was not entirely accidental: the area
had been hit by an earthquake in February 62 CE and was still basically an open
worksite when it was destroyed by the eruption of Vesuvius in 79 CE. For the re-
construction work, a kind of dossier of city planning legislation was needed, hence
the bronze plate, which contained the text of both senatus consulta. On this point,
see, in particular, L. CAPPELLETTI, Norme per la tutela degli edifici negli statuti loca-
li (secoli I a.C. —1d.C.), in Bullettino dell’Istituto di Diritto Romano “Vittorio Scia-
loja”, 111, 2017, p. 66 and note 28. The genesis of the senatus consultum Volu-
sianum is connected to the postulatio of the necessarii of Alliatoria Celsilla. The lat-
ter owned plots of land with buildings on them in the Modena region known as
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the urban decorum inspired the provisions of the senatus consul-
tum Acilianum (122 CE), which prohibited making over things at-
tached to buildings by legacy (D. 30.41.1 [Ulp. 21 ad Sab.): ea quae

aedibus iuncta sunt)".

campi Macri, where there had once been a market. On this site, located along the
Secchia River in a fraction of Formigine called Magreta, see J. OrTALLI, [ Campi
Macri. Un mercato panitalico sulla via della lana, in La lana nella Cisalpina romana.
Economia e societ. Studi in onore di S. Pesavento Mattioli. Atti del Convegno (Pado-
va-Verona, 18-20 maggio 2011), edited by M.S. Busana, P. Basso, Padova, 2012,
pp- 195-211. The buildings were in a state of disrepair and there was no econom-
ic advantage in restoring them (eaque edificia longa vetustate dilaberentur neque re-
Jecta usui essent futura, quia neque habitaret in iis quisquam nec vellet in deserta ac
ruentia commigrare). The woman was therefore found to be exempt from the ap-
plication of the senatus consultum Hosidianum. On this point, see M. SARGENTI,
La disciplina, cit., pp. 279-281 (= Seritti, cit., pp. 1030-1032); B. MaLAVE Osuna,
La demolicidn de edificios en el derecho romano: una intervencion del senado en el caso
de Alliaroria Celsilla, in Mulier. Algunas Historias e Instituciones de Derecho Roma-
no, edited by R. RopriGUEZ LOPEZ, M.]J. BRaAVO BoscH, Madrid, 2015, pp. 225-
239; as well as, more recently, A. GRILLONE, La gestione, cit., pp. 190-198 and F.
ProccHi, Profili, cit., pp. 199-201.

4 The text of the senatus consultum Acilianum has not come down to us,
but it was commented by jurists writing on the invalidity of legacies. See D. 30.41
(Ulp. 21 ad Sab.), D. 30.42 (Ulp. 2 fideic.), D. 30.43 (Ulp. 21 ad Sab.). On this
point, see J.L. MURGA, El senado consulto Aciliano: ea quae iuncta sunt aedibus le-
gari non possunt, in Bullettino dell'Istituto di Diritto Romano “Vittorio Scialoja’, 79,
1976, pp. 155-192. Also see L. FRANCHINI, La tutela, cit., pp. 714-721. The bi-
ographer of the Historia Augusta (Vita Hadr. 18.2: constituir inter cetera, ut in nul-
la civitate domus aliqua transferendae ad aliam urbem ullius materiae causa diruere-
tur [established, among other things, that no house in any city may be demolished
with the aim of transporting any material whatsoever to a different city]), most
likely alludes to the senatus consultum Acilianum, taking into account, however,
the interpretation provided by subsequent imperial constitutions from the Sever-
an period (D. 30.41.3 and D. 30.41.5 [Ulp. 21 ad Sab.]). On this point, see the
convincing analysis in F. NAsT1, / senatus consulta nella Historia Augusta. Provved;-
menti senatori e opere giurisprudenziali, in Rappresentazione e uso dei senatus consul-
ta nelle fonti letterarie del principato | Darstellung und Gebrauch der senatus consulta
in den literarischen Quellen der Kaiserzeit, edited by P. BuoNGIORNO, G. TRAINA,
Stuttgart, 2019, in particular pp. 249-260. On the passages from Ulpian’s com-
mentary, with specific reference to the interpretation of the phrase cezerum de alia
domo in aliam transferre quaedam exceptum est found in C.I. 8.10.2 (Imp. Alex. A.
Diogeni, a. 222), see EAD., Mutare, detrabere, transferre: considerazioni sui senatus-
consulta Osidiano, Aciliano e l'ad Sabinum di Ulpiano, in Studia et Documenta His-
toriae et Iuris, 83, 2017, pp. 591-602.

24



Protection of Cultural Heritage in Roman Law

It should be emphasised that there are significant differences be-
tween the provisions in the municipal laws and those in the sena-
tus consultum Hosidianum, which emerge in the standardisation
of the case in point, in the sphere of application of regulations and
that of sanctions. In relation to the first, it needs to be noted that
the senatus consultum highlights the buyer’s intention to profit
from the sale with a view to demolition: the sale needs to have been
made negotiandi causa, and this might even be a reference to profes-
sional property speculators. The sphere of application is extended,
in the case of the senatus consultum, across all of Italy and not just
the cities. As for sanctions, the sanction provided for by the senatus
consultum for the buyer was equal to twice the agreed price for the
purchase of the property, whereas the municipal statutes provided
for a sanction calculated in relation to its simple value®.

The rules introduced by the senatus consultum Hosidianum
were also mentioned — during the Severan period, about 150 years
after their enactment — by Paul in his commentary on the edict':

D. 18.1.52 (Paul. 54 ad ed.): Senatus censuit, ne quis domum villam-
ve dirueret, quo plus sibi adquireretur neve quis negotiandsi causa eorum

> On these differences, see P. GARNSEY, Urban property investment, cit., p.
134 (= La proprieta a Roma, cit., pp. 162-163).

!¢ In the context of a lengthy digression on ownership and usucapion, see O.
LENEL, Das edictum, cit., p. 25 and note 1. On this lengthy digression, see, in the
most recent literature, G. LUCHETTI, Paolo ¢ i commentari edittali di epoca severia-
na: il legame con il passato, in Iulius Paulus. Ad edictum libri. I-III, Rome, 2018, p.
54 and note 72. Justinian’s commissioners, extracting the fragment from its orig-
inal context, placed it in the title D. 18.1 De contrahenda emptione et de pactis in-
ter emptorem et venditorem compositis et quae res venire non possunt [Conclusion of
the contract of purchase, special terms agreed between the vendor and purchaser,
and things which cannot be sold (translation A. Watson)]. For the Justinian or-
igin of the title, see A. SOUBIE, Recherches, cit., pp. 119-121. Comparing it with
the title C.I. 4.38 De contrahenda empione, it stands as evidence «d’un esprit mi-
nutieux, d’'un goflit assez discutable dont 'emphase, la verbosité sont en opposi-
tion avec la simplicité qui constitue généralement la marque des oeuvres classiques,
dont les intitulés ont été souvent complétés». On the dating of Paul’s commentary
see A.L. DE PETRIS, La cronologia dei libri ad edictum, in Tulius Paulus. Ad edictum
libri. I, cit., pp. 27-36.
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quid emeret venderetve: poena in eum, qui adversus senatus consultum fe-
cisset, constituta est, ut duplum eius quanti emisset in aerarium inferre co-
geretur, in eum vero, qui vendidisset, ut irrita fieret venditio. plane si mihi
pretium solveris, cum tu duplum aerario debeas, repetes a me: quod a mea
parte irrita facta est venditio. nec solum huic senatus consulto locus erit,
si quis suam villam vel domum, sed et si alienam vendiderit [The senate
ordained that no one should destroy a dwelling or a country house, in
order to make a profit thereby, nor buy or sell one for the purpose of
such traffic; should anyone contravene the senazus consultum, the penal-
ty provided is that the purchaser must pay double the price to the state
treasury and that, for the vendor, the sale is void. Of course, if you have
paid me the price, you can recover it from me, when you have to pay
double to the treasury, since, from my point of view, the sale has been
nullified. This senatus consultum applies not only when a man sells his
own house, in town or country, but also when it is the house of anoth-
er (translation A. Watson)].

Paul notes that the senate ruled that the sale of a building with
the aim of demolishing it and reusing the materials was prohibit-
ed (Senatus censuit, ne quis domum villamve dirueret, quo plus si-
bi adquireretur neve quis negotiandi causa eorum quid emeret ven-
deretve)'’. He accurately explains the provided sanction: the buyer
owed the state treasury double the price paid for the purchase, and
the sale was rendered void for the seller (poena in eum, qui adversus
senatus consultum fecisset, constituta est, ut duplum eius quanti emis-
set in aerarium z'nferre cogeretur, in eum vero, qui vendidisset, ut irri-
ta fieret venditio)'®.

17 The jurist’s text is an accurate summary of the provisions of the senatus con-
sultum Hosidianum, as referred in the subsequent senatus consultum Volusianum.
Paul mentions just one senatus consultum, without distinguishing between the
two provisions. On this point, see P. BUONGIORNO, Senatus consulta, cit., p. 239
and note 461. On the text, also see C. GOMEZ BUENDIA, Conservacidn, cit., p. 210.

'8 He prefers to use the category ‘relative invalidity’, F. ProccHl, La tutela,
cit., pp. 665-666; Ip., «Si quis negotiandi causa emisset quod aedificium. . .». Prime
considerazioni su intenti negoziali ¢ ‘speculazione edilizia’ nel Principato, in Labeo,
47, 2001, pp. 413-414; Ip., Profili, cit., p. 198 and note 73. On the difficulties

of providing a precise dogmatic definition of this invalidity, see M. TaLamaNca,
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The jurist further specifies that the buyer, owing double to the
state treasury, would be able to claim back the price paid for the
voided sale (plane si mihi pretium solveris, cum tu duplum aerario
debeas, repetes a me: quod a mea parte irrita facta est venditio). The
subsequent specification, that the senatus consultum would apply
equally in the case of the sale of someone else’s house (nec solum
huic senatus consulto locus erit, si quis suam villam vel domum, sed et si
alienam vendiderit), also traces back to the jurist’s interpretation'.

A rescript of Alexander Severus (C.I. 8.10.2 [/mp. Alex. A. Dio-
geni, a. 222]), referring to the previous prohibitions, emphasises
that not even building owners were allowed to spoil the public view
(publicus deformetur adspectus):

C.I. 8.10.2 (Imp. Alex. A. Diogeni, a. 222): Negotiandi causa aedificia
demoliri et marmora detrabere edicto divi Vespasiani et senatus consul-
to vetitum est. ceterum de alia domo in aliam transferre quaedam licere
exceptum est: sed nec dominis ita transferre licet, ut integris aedificiis de-
positis publicus deformetur adspectus [By an edict of the deified Vespa-
sian and a (prior) decree of the Senate, it was forbidden to demolish
buildings and stripp off marble for speculation. But there is an excep-
tion permitting transfer of some things from one home to another (of
the same owner); still, not even owners are allowed to transfer (mate-
rials) if the public vista is marred by entire buildings being torn down
(translation F.H. Blume, B.W. Frier)].

Severus Alexander’s chancery notes that it was forbidden by an
edict of Vespasian and a senatus consultum to demolish buildings
and remove the marbles in order to sell them (Negotiandi causa ae-

Pubblicazioni pervenute alla Direzione, in Bullettino dell’Istituto di Diritto Romano
“Vittorio Scialoja”, 91, 1988, pp. 908-909 (on the reconstruction in J.M. RAINER,
Zum Senatusconsultum Hosidianum, in Tijdschrift voor Rechisgeschiedenis, 55, 1987,
pp- 31-38). On this point, also see M. Taramanca, Vendita (dir. rom.), in Enciclo-
pedia del Diritto, vol. 46, Milano, 1993, p. 342.

1 F. ProccHl, Profili, cit., pp. 198-199. Contrary to that argued by Federi-
co Procchi, I believe it is probable that the specification that the price paid by the
buyer could be claimed back is a result of the interpretation by the Severan jurist.
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dificia demoliri et marmora detrabere edicto divi Vespasiani et sena-
tus consulto vetitum est)*. The lawfulness of transferring something
from one house to another is noted as an exception (ceterum de alia
domo in aliam transferre quaedam licere exceptum est), but owners
were prohibited from demolishing buildings if this would mar the
public view (sed nec dominis ita transferre licet, ut integris aedificiis
depositis publicus deformetur adspectus)*'.

3. Praetorian interdicts ad publicam utilitatem pertinentia and the
Jurisprudential formulation of the category res in usu publico

More generally, we must also take into account, including with
reference to later developments in the Romanistic tradition, the
practorian interdicts ad publicam utilitatem pertinentia (D. 43.1.2.1
[Paul. 63 ad ed.]) and the jurisprudential formulation of the cate-
gory res in usu publico (D. 43.8.2.5 [Ulp. 68 ad ed.]). Paul’s discus-
sion of interdicts begins with a breakdown that highlights their re-
spective functions:

D. 43.1.2.1 (Paul. 63 ad ed.): Interdicta autem competunt vel hominum
causa vel divini iuris aut de religione, sicut est ‘ne quid in loco sacro fiat’

2 The use of the expression negotiandi causa suggests that the senatus consul-
tum in question was probably the Hosidianum. The senatus consultum Acilianum
in fact took legacies into account. See FRANCHINI, Lz tutela, cit., p. 710, note 56.
If the senatus consultum in question was indeed the Hosidianum, the enumera-
tion (edlicto divi Vespasiani et senatus consulto) is of course not in chronological or-
der. For a possible explanation, that appeals to the chancery’s desire to emphasise
the contribution of imperial legislation, see F. PRoccHl, «Si quis», cit., p. 429 and
P. BUONGIORNO, Senatus consulta, cit., pp. 240-241.

2! See P. BUONGIORNO, Senatus consulta, cit., p. 240 and L. FRANCHINT, La tu-
tela, cit., p. 721. Closely examining the phrase ceterum de alia domo in aliam trans-
ferre quaedam exceputm est, it is argued in F. NasT1, 1 senatus consulta, cit., pp. 252-
253, that, since the verb fransferre is not used in the senatus consultum Hosidi-
anum, Alexander Severus’s secretary for petitions — and for that matter the biog-
rapher of the Historia Augusta — could have easily had in mind the content of the
constitutions noted in Ulpian’s ad Sabinum (see above, note 14).
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vel ‘quod factum est restituatur’ et de mortuo inferendo vel sepulchro ae-
dificando. hominum causa competunt vel ad publicam utilitatem perti-
nentia vel sui iuris tuend;i causa vel officii tuendi causa vel rei familiaris.
publicae utilitatis causa competit interdictum ‘ut via publica uti liceat’ et
flumine publico’ et ‘ne quid fiat in via publica’: iuris sui tuendi causa de
liberis exhibendis, item de liberto exhibendo: officii causa de homine libero
exhibendo: reliqua interdicta rei familiaris causa dantur [Interdicts are in
favor either of human beings or of divine law or religion, like the inter-
dicts ‘to prevent anything from being done in a sacred place’, ‘to make
good what has been done’, on interment of the dead, or on the build-
ing of a tomb. In favor of human beings are those which are for pub-
lic welfare or for safeguarding rights, duties, or property. Available for
public welfare are the interdicts to ensure freedom to use a public way
or a public river, and that nothing should be done in a private way.
For safeguarding personal rights are the interdicts for the production
of children and freedmen. For duty are interdicts requiring the pro-
duction of a freeman. Other interdicts are granted for the sake of per-
sonal property (translation A. Watson)].

This discussion, as has been rightly observed, starts with a clas-
sification — Gaius’s summa divisio of the res into res humani iuris
and res divini iuris — to then propose a categorisation of the inter-
dicts by function®. Thus, the interdicts in favour of human beings
(hominum causa) are identified as those that protect the publica uti-
litas (ad publicam utilitatem pertinentia or publicae utilitatis causa),
a right (sui iuris tuendi causa), a duty (officii causa) and property (rei
Jamiliaris causa)®™.

2 With reference to Gaius’s summa divisio see, in particular, R. Scevora, Uti-
litas publica, 11, cit., pp. 152-153 and note 85. On the attention to the functions
of the interdicts, see M. NAVARRA, Ricerche, cit., pp. 115-116 and A. ScHIAVON,
Interderti, cit., pp. 50-51.

% For the exegesis, see G. SantUucct, Operis novi nuntiatio, cit., pp. 48-55,
which highlights the way that Paul’s classification is: «caratterizzata da una forte
tensione sistematica [characterised by a strong drive to find systematic order]». For
Ulpian’s parallel classification, contained in D. 43.1.1 pr. (Ulp. 67 ad ed.), see A.
SCHIAVON, Interdetti, cit., pp. 11-21. On the various classifications of the inter-
dicts proposed in Roman law texts, see, in general, S. RiccoBoNo, Interdicta, in
Nuovo Digesto Italiano, vol. 7, Torino, 1938, pp. 3-4 (= Novissimo Digesto Italiano,
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Jurisprudence formulated, in parallel, the category of res in usu
publico*. Limited as we inevitably are at present to proceeding sole-
ly per exempla, the three interdicts contained in the edict title Ne
quid in loco publico vel itinere fiar (E. 237) permitted, among oth-
er things, the protection of things meant for public use”. Ulpian’s
commentary on the first of these interdicts underlines the fact that
the relative provisions concerned both publica utilitas and private®:

D. 43.8.2.1-2 (Ulp. 68 ad ed.): Hoc interdictum probibitorium est. 2. Et
tam publicis utilitatibus quam privatorum per hoc prospicitur. [...] [This
interdict is for prohibition. 2. It provides for both public and private
welfare. (...) (translation A. Watson)].

The discussion then clarifies that the use of public places (loca
publica) is the right of private citizens, non quasi propria cuiusque,
but, instead, iure civitatis:

vol. 8, Torino, 1962 [repr. 1982]), pp. 793-794); A. Biscarp1, La tutela interdir-
tale ed il relativo processo. Corso di lezioni 1955-56, edited by R. MARTINI, Siena,
1956, pp. 239-273 (= Rivista di Diritto Romano, 2, 2002, pp. [63]71-[74]82); L.
CaroGrosst COLOGNESI, Interdetti (dir. rom.), in Enciclopedia del Diritto, vol. 21,
Milano, 1971, pp. 905-909; A.M. GromaRro, Interdicta, in Digesto delle Discipline
Privatistiche (Sez. Civ.), vol. 9, Torino, 1993, pp. 506-508.

2 Labeo (D. 43.8.2.3 [Ulp. 68 ad ed.]; D. 50.16.60.1 [Ulp. 69 ad ed.]),
Celsus (D. 18.1.6 [Pomp. 9 ad Sab.]) and Ulpian made important contributions
to the development of this concept. On the genesis of this category, «maturata a
partire dall’interpretazione del campo di applicazione degli interdetti de locis publi-
cis [developed starting from the interpretation of the applicative field of the inter-
dicts de locis publicis]», see in particular A. SCHIAVON, Interdetti, cit., pp. 152-159.

» See O. LeNEL, Das edictum, cit., pp. 458-459.

2 This was the interdict ne quid in loco publico fiat (D. 43.8.2 pr. [Ulp. 68 ad
ed.]): O. LeENEL, Das edictum, cit., p. 458 and note 5. On the meaning of the ref-
erence to public and private use, see L. CAroGrROSs1 COLOGNESI, La struttura del-
la proprieti e la formazione dei «iura praediorum» nell’eta repubblicana, vol. 2, Mi-
lano, 1976, p. 12 and A. PALMA, Le strade romane nelle dottrine giuridiche e gromati-
che dell’etiy del principato, in Aufstieg und Niedergang der romischen Welt, vol. 11.14,
Berlin/New York, 1982, p. 860 and note 35. On this point, also see A. ScH1aVON,
Interdetti, cit., p. 52 and note 141.
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D. 43.8.2.2 (Ulp. 68 ad ed.): [...] loca enim publica utique privatorum
usibus deserviunt, iure scilicet civitatis, non quasi propria cuiusque, et tan-
tum iuris habemus ad optinendum, quantum quilibet ex populo ad prohi-
bendum habet. propter quod si quod forte opus in publico fiet, quod ad
privati damnum redundet, prohibitorio interdicto potest conveniri, prop-
ter quam rem hoc interdictum propositum est [(...) For public places
serve both public and private uses, that is to say, as the property of the
civitas and not of each individual, and we have as much right to enjoy
them as anyone of the people has to prevent their misuse. On account
of this, if any work should be undertaken in a public place that causes
private damage, suit may be brought against it under this prohibitory
interdict on account of which thing this interdict is available (transla-
tion A. Watson)].

Commenting on this text, Riccardo Orestano aptly observed:
«l'uso dei loca publica spetta a tutti, senza che nessuno possa dirsene
proprietario o possessore [the use of the loca publica was everyone’s
right, without anyone being able to call themselves their owner or
proprietor]»¥. Ulpian then further specifies the field of application
of the relative edictal provisions:

D. 43.8.2.5 (Ulp. 68 ad ed.): Ad ea igitur loca hoc interdictum pertinet,
quae publico usui destinata sunt, ut, si quid illic fiat, quod privato noce-
ret, praetor intercederet interdicto suo [ This interdict therefore applies to
those places which are intended for public use, so that if anything hap-
pens there which would harm a private citizen, the practor may inter-
vene with his interdict (translation A. Watson)].

The interdict concerns places meant for public use (Ad ea igitur
loca hoc interdictum pertinet, quae publico usui destinata sunt) and
the praetor’s intervention had the scope of preventing conduct that

77 See R. ORESTANO, I/ «problema delle persone giuridiche» in diritto romano,
vol. I, Torino, 1968, pp. 310-311. The author also refers the reader in this regard
to D. 41.2.1.22 (Paul. 54 ad ed.).
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could impair it (ut, si quid illic fiat, quod privato noceret, praetor in-
tercederet interdicto suo)?®.

Commenting on these same edictal provisions, Julian reasons
with reference to the need to preserve the urban decorum (ne ruinis
urbs deformetur):

D. 43.8.7 (Iul. 48 dig.): Sicut is, qui nullo prohibente in loco publico aeds-
Sficaverat, cogendus non est demolire, ne ruinis urbs deformetur, ita qui ad-
versus edictum praetoris aedificaverit, tollere aedificium debet: alioqui ina-
ne et lusorium praetoris imperium erit [Just as anyone who built in a pub-
lic place when nobody forbade him is not to be compelled to demolish
for fear of ruins disfiguring the city, so anyone who builds in defiance
of a praetorial edict must remove the building. Otherwise, the practor’s
power would be empty and derisory (translation A. Watson)].

Julian’s reasoning is reiterated verbatim by Ulpian in D.
43.8.2.17 (Ulp. 68 ad ed.)”. The Severan jurist gives a more rigor-

% On the right to bring suit in the interdict ne guid in loco publico fiat and for
the exclusion of its popular nature, see M. FIORENTINI, Fiumi ¢ mari nell esperien-
za giuridica romana. Profili di tutela processuale e di inquadramento sistematico, Mi-
lano, 2003, pp. 319-320 and note 91; Ip., L acqua da bene economico a “res commu-
nis omnium’” a bene collettivo, Analisi Giuridica dell Economia, vol. 1, 2010, pp. 48-
49 (= Natura e diritto nell esperienza romana. Le cose, gli ambienti, i paesaggi, Lecce,
2022, pp. 296-300); P. ZiLioTTO0, Pubbliche vie e tutela interdittale, in I beni di in-
teresse pubblico nell esperienza giuridica romana, vol. 1, cit., pp. 696-705; also see A.
SCHIAVON, Interderti, cit., pp. 219-226.

» D. 43.8.2.17 (Ulp. 68 ad ed.): Si quis nemine prohibente in publico aedifi-
caverit, non esse eum cogendum tollere, ne ruinis urbs deformetur, et quia prohibito-
rium est interdictum, non restitutorium. si tamen obstet id aedificium publico usui,
utique is, qui operibus publicis procurat, debebit id deponere, aut si non obstet, solari-
um ei imponere: vectigal enim hoc sic appellatur solarium ex eo, quod pro solo penda-
tur [If someone builds in a public place and nobody prevents him, he cannot then
be compelled to demolish, for fear of ruins disfiguring the city and because the in-
terdict is for prohibition, not restitution. But if his building obstructs public use,
it must certainly be demolished by the official in charge of public works. If it does
not, he must impose a solarium (ground-rent) on it. This rent is so called because it
is paid for the solum (ground) (translation A. Watson)]. On the exclusively prohi-
bitory nature of this interdict, which also emerges in D. 43.8.2.1 (Ulp. 68 ad ¢d.),
see G. MELILLO, [nterdicta» e «operis novi nuntiatio iuris publici tuendi gratia», in
Labeo, 12, 1966, pp. 186-187; also see A. SCHIAVON, Interdetti, cit., pp. 205-219.
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ous systematic classification to the rule previously set out by Julian,
also taking into consideration the consequences of building on pub-
lic land that has been done nullo prohibente, which remain shadowy
in the Julian’s fragment™®.

4. Late antiquity and the Justinian age: greater awareness?

In late antiquity, the need to preserve cultural heritage seems to
at times emerge with greater intensity®’. A Constantinian consti-
tution, passed down from the Justinian Codex repetitae praelectio-
nis (C.I. 8.10.6), prohibited the use of valuable materials removed
from city buildings to embellish country residences®. In the case of
non-observance of the prohibition, the constitution provided for
the confiscation of the building. The same constitution, howev-

% On the relationship between the two texts, see F. MartiOL1, Ricerche sui
capita geminata, vol. 1, I digesta di Giuliano e i libri ad edictum di Ulpiano, Bolo-
gna, 2019, pp. 23-32.

31 See M.G. CAENARO, Forma urbis. La tutela del patrimonio storico-artistico in
ettt imperiale, in Lesilio della bellezza, edited by A. CamEROTTO, F. PONTANI, Mi-
lano/Udine, 2013, pp. 159-160.

32 C.I 8.10.6 (Imp. Constantinus A. Helpidio agenti vicem pp., a. 321): Si quis
post hanc legem civitate spoliata ornatum, hoc est marmora vel columnas, ad rura trans-
tulerit, privetur ea possessione, quam ita ornaverit. 1. Si quis autem ex alia in aliam
civitatem labentium parietum marmora vel columnas de propriis domibus in proprias
transferre voluerit, quoniam utrobique haec esse publicum decus est, licenter hoc faciat:
data similiter facultate etiam de possessione ornatum huiusmodi ad possessionem aliam
transferendi, quamvis per muros vel etiam per mediam civitatem ea transferri necesse
sit, ita ut ea solummodo quae illara fuerint civitatibus exportentur [If, after this law,
anyone despoils a city by removing decoration, i.e., marble or columns, to the
countryside, he shall be deprived of the possession he thus decorated. 1. But if any-
one wishes to convey the marble or columns of shaky walls from his property in
one city to that in another, he shall do so lawfully, since it is a public ornament that
these be in one place or the other. Permission is similarly granted to convey such
decoration from one possession to another, even if it must be conveyed through
the (city) walls or even through the middle of the city, but only those things that
are brought in may be removed from cities (translation F.H. Blume, B.W. Frier)].
On the constitution, see B. MaLaVE OSUNA, E/ esplendor de las ciudades: decus pub-
licum y estética urbana, in Fundamenta iuris. Terminologia, principios e interpretatio,
edited by P. ResiNa Sora, Almeria, 2012, pp. 142-146.
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er, recognised the owner’s right to move valuable materials from an
unsafe building to one of his other properties.

Constantius IT also prohibited depriving the civitates of their or-
namenta and transferring it elsewhere (C.Th. 15.1.1)%. Julian, in
turn, prohibited the removal of statues from the province where
they were located (C.I. 8.10.7)%.

The growing difficulty of obtaining building materials led peo-
ple to see ancient monuments as ‘quarries’ that could be drawn
from for building new structures or repairing existing ones®. The
gradual rise of Christianity, especially after the issuance of the Edict

% C.Th. 15.1.1 (Imp. Constantinus <immo: Constantius> A. ad Flavianum
Plrojc[onsulem] Africlae], a. 357): Nemo propriis ornamentis esse privandas existimet
civitates: fas si quidem non est acceptum a veteribus decus perdere civitatem veluti ad
urbis alterius moenia transferendum [No man shall suppose that municipalities may
be deprived of their own ornaments, since indeed it was not considered right by
the ancients that a municipality should lose its embellishments, as though they
should be transferred to the buildings of another city (translation C. Pharr)]. The
constitution is at the beginning of C.Th. 15.1 De operibus publicis. For the dat-
ing to 357, see O. SEECK, Regesten der Kaiser und Pipste fiir die Jhare 311 bis 476
n. Chr., Stuttgart, 1919, p. 203 and p. 437. The constitution is sometimes even
attributed to Constantine: see G. LUsTiG, La tutela, cit., p. 491. On the difficulty
of dating, see P.O. CuNEo, La legislazione di Costantino II, Costanzo II e Costante
(337-361), Milano, 1997, pp. 312-313. For an overall reading of the constitutions
contained in the title, for the most part aimed towards blocking the construction
of new public buildings, proceeding with the restoration of the pre-existing ones.
see B. Marave OsuNa, Hacia una urbanidad no tan nueva. Los precedentes del pla-
neamiento sostenible en los grandes Cédigos Teodosiano y Justinianeo, Madrid, 2021,
pp. 99-167.

3 ClI 8.10.7 (Imp. Iulianus A. ad Avitianum vicarium Africae, a. 362): Ne-
mini columnas vel statuas cuiuscumque materiae ex alia eademque provincia vel au-
ferre liceat vel movere [No one is permitted either to carry off or to move columns
or statues of whatever material from another province or the same one (transla-
tion F.H. Blume, B.W. Frier)]. For the dating to 362, see O. SEECK, Regesten, cit.,
p. 211 and p. 442. The provision was enacted within a broader regulatory con-
text that included the leges iungendae C.Th. 8.5.15, C.Th. 11.28.1, C.Th. 15.3.2.

3 See C. KUNDEREWICZ, La protection des monuments d architecture antique
dans le Code Théodosien, in Studi in onore di E. Volterra, vol. IV, Milano, 1971, pp.
138-140. It got to the point that the emperor Julian was driven to complain that
decoration was being removed from tombs to embellish dining rooms and colon-
nades: C.Th. 9.17.5 pr. (= C.I. 9.19.5). On this point, also see M.G. CAENARO,
Forma urbis, cit., pp. 166-167.
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of Thessalonica, spurred the crowds to destroy temples and pagan
statues®.

The culture sphere reacted, and the rhetorician Libanius took a
firm position, addressing himself to Theodosius:

Libanio, [Tpog ®c0ddoiov tov Paciién DEp T@V iepdv, 8 (ed. R. For-
ster): oV P&V ovv 0D’ igpd kekAeloOau <ékéhevoac™> obte mdéva tpo-
oléval obte mhp obte MPavmtov obte Tag Ao 1@V GAA®V Bvpopd-
TOV TYWAG EENAacag TV vedv 00OE TV Poudyv, ol 8¢ pelovelovoDd-
vieg obToL Kol mAein ey TV Elepaviov dobiovteg, TOvov 88 mapé-
YOVTEG T@® TANOEL TOV EKTOUATOV TOTG OU OUATOV aDTOIC ToPOTTE-
UTOVGL TO TOTOV, GLYKPUTTOVTIEG 08 TOUTO MYPOTNTL TH] S0 TEYVNG
aDTOIC TEMOPIGUEVY HEVOVTOC, & PocIAed, Kal kpotodvtog Tod vo-
pov Bgovaty €@’ tepa EOAa pEpovTeg kal AiBoug kal oidnpov, ol 8¢ kal
dvev TovtV YElpag Kol Todac. Encrto, Muodv Asia kabalpovpévay
OPOP®V KATACKOTTOUEVOVY TOLY MV, KUTUGTOUEVOY AYOAUATOV, GVo-
OTOUEVOV POU®V, TOVG lepels OE 1) oLydv 1) Tebvaval Sl ThV TpOTOV
0¢ KEWEV@V OPOLOG €Tl TG, OEVTEPO. KOl TPITA, KOl TPOTOLLO. TPOTALOLG
gvavtio T® vop ocvveipetal [You then have neither ordered the clo-
sure of temples nor banned entrance to them. From the temples and al-
tars you have banished neither fire nor incense nor the offerings of other
perfumes. But this black-robeb tribe, who eat more than elephants and,
by the quantities of drink they consume, weary those that accompany
their drinking with the singing of hymns, who hide these excesses under
an artificially contrived pallor — these people, Sire, while the law yet re-
mains in force, hasten to attack the temples with sticks and stones and
bars of iron, and in some cases, disdaining these, with hands and feet.
Then utter desolation follows, with the stripping of roofs, demolition of
walls, the tearing down of statues and the overthrow of altars, and the
priests must either keep quiet or die. After demolishing one, they scurry
to another, and to a third, and trophy is piled on trophy, in contraven-
tion of the law (translation A.F. Norman)].

3¢ C. KuNDEREWICZ, La protection, cit., pp. 140-141. On anti-pagan repres-

sion in the fourth and fifth centuries, see L. DE Grovanni, Costantino e il mondo
pagano, Napoli, 1982, pp. 77-103; R. RoMaNo, Introduzione, in LiBaNio, In dif-
esa dei templi, edited by R. Romano, Napoli, 1982, pp. 7-16; A.D. MANEREDI-
N1, Antichita archeologiche e tesori nella storia del diritto, Torino, 2018, pp. 59-64.
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The imperial chancery sometimes stepped in to protect pagan
religious buildings:

C.Th. 16.10.8: (Imppp. Grlatilanus, Vallentinijanus et Theod|osius]
AAA. Palladio duci Osdroenae, a. 382): Aedem olim frequentiae dedica-
tam coetui et iam populo quoque communem, in qua simulacra feruntur
posita artis pretio quam divinitate metienda iugiter patere publici consilii
auctoritate decernimus neque huic rei obreptivum officere sinimus oracu-
lum. Ut conventu urbis et frequenti coetu videatur, experientia tua omni
votorum celebritate servata auctoritate nostri ita patere templum permit-
tat oraculi, ne illic probibitorum usus sacrificiorum huius occasione aditus
permissus esse credatur [By the authority of the public council We de-
cree that the temple shall continually be open that was formerly ded-
icated to the assemblage of throngs of people and now also is for the
common use of the people, and in which images are reported to have
been placed which must be measured by the value of their art rather
than by their divinity; We do not permit any divine imperial response
that was surreptitiously obtained to prejudice this situation. In order
that this temple may be seen by the assemblages of the city and by fre-
quent crowds, Your Experience shall preserve all celebrations of festiv-
ities, and by the authority of Our divine imperial response, you shall
permit the temple to be open, but in such a way that the performance
of sacrifices forbidden therein may not be supposed to be permitted
under the pretext of such access to the temple (translation C. Pharr)].

The constitution of Theodosius issued on 30 November 382 in
Constantinople aimed to protect the temple of Edessa. It is espe-
cially significant that the simulacra found in the temple were to be
considered in terms of their artistic, not religious, value (simulacra
Sferuntur posita artis pretio quam divinitate metienda)® .

% C. KUNDEREWICZ, La protection, cit., p. 146; M. bE DomiNics, Quelques
rémarques sur le batiment public & Rome dans les dispositions normatives du Bas Em-
pire, in Accademia Romanistica Costantiniana. Arti. I' Convegno internazionale

(Spello — Foligno — Perugia 18-20 settembre 1973), Perugia, 1975, p. 136.
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A constitution of Honorius (C.Th. 16.10.15 = C.I. 1.11.3), is-
sued in Ravenna on 29 January 399, had an identical protective
aim?:

C.Th. 16.10.15 (Impp. Arcadl[ius] et Honorius AA. Macrobio vicario
Hispaniarum et Procliano vicario quingue provinciarum, a. 399): Sicut
sacrificia probibemus, ita volumus publicorum operum ornamenta serva-
ri. Ac ne sibi aliqua auctoritate blandiantur, qui ea conantur evertere, si
quod rescriptum, si qua lex forte praetenditur. Erutae huinusmodi chartae
ex eorum manibus ad nostram scientiam referantur, si inlicitis evectiones
aut suo aut alieno nomine potuerint demonstrare, quas oblatas ad nos mit-
ti decernimus. Qui vero talibus cursum praebuerint, binas auri libras in-
ferre cogantur [Just as We forbid sacrifices, so it is Our will that the or-
naments of public works shall be preserved. If any person should at-
tempt to destroy such works, he shall not have the right to flatter him-
self as relying on any authority, if perchance he should produce any
rescript or any law as his defense. Such documents shall be torn from
his hands and referred to Our Wisdom. If any person should be able
to show illicit post warrants, either in his own name or that of an-
other, We decree that such post warrants shall be delivered and sent
to Us. Those persons who ave granted the right to the public post to
such persons shall be forced to pay two pounds of gold each (transla-
tion C. Pharr)].

The position taken in imperial legislation oscillated, however,
and some constitutions even ordered the destruction of pagan tem-
ples, seen as sources of superstition®.

3 See G. LustiG, La tutela, cit., p. 491 and M. pE DomiNicis, Quelgques
rémarques, cit., p. 136. On the constitution, see, most recently, G. MaraGNoO,
Punire e sorvegliare’. Sanzioni in oro imperatori burocrazia, Napoli, 2020, pp. 386-
387.

3 C.Th. 16.10.16 (Idem AA. ad Eutychianum p[raefectum] p[raetorio], a. 399):
Si qua in agris templa sunt, sine turba ac tumultu dirvantur. His enim deiectis atque
sublatis omnis superstitioni materia consumetur [If there should be any temples in
the country districts, they shall be torn down without disturbance or tumult. For
when they are torn down and removed, the material basis for all superstition will be
destroyed (translation C. Pharr)]. Also see the subsequent C.Th. 16.10.25 (Zmpp.
Theodlosius] et VallentiniJanus AA. Isidoro p[racfecto] p[raetori]o, a. 435): Omnibus
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One extremely important document relative to the situation of
Roman architectural heritage in the fifth century and other pressing
conservation matters noted by the imperial chancery is the Nov. 4
De aedificiis publicis of Majorian, the last great emperor of the pars
Occidentis, issued in Ravenna on 11 July 458%. In the principium of
the constitution, we find a strong condemnation of the practice of
demolishing buildings in order to obtain building materials:

Nov. Maior. 4 (Impp. Leo et Maiorianus AA. Aemiliano p[raefecto]
ulrbi], a. 458): Nobis r(em) p(ublicam) moderantibus volumus emen-
dari, quod iam dudum ad decolorandam urbis venerabilis faciem detes-
tabamur admitti. Aedes si quidem publicas in quibus omnis Romanae ci-
vitatis consistit ornatus, passim dirui plectenda urbani officii suggestione
manifestum est. dum necessaria publico operi saxa finguntur, antiqua-
rum aedium dissipatur speciosa constructio et ut parvum aliquid repare-
tur, magna diruuntur. Hinc iam occasio nascitur, ut etiam unusquisque
privatum aedificium construens per gratiam iudicum in urbe positorum
praesumere de publicis locis necessaria et transferre non dubitet, cum haec,
quae ad splendorem urbium pertinent, adfectione civica debeant etiam
sub reparatione servari [While We rule the State, it is Our will to cor-
rect the practice whose commission We have long detested, where-
by the appearance of the venerable City is marred. Indeed, it is man-
ifest that the public buildings, in which the adornment of the entire

sceleratae mentis paganae exsecrandis hostiarum immolationibus damnandisque sacri-
[iciis ceterisque antiquiorum sanctionum auctoritate prohibitis interdicimus cunctaque
eorum fana templa delubra, si qua etiam nunc restant integra, praecepto magistratu-
um destrui conlocationeque venerandae Christianae religionis signi expiari praecipi-
mus, scientibus universis, si quem huic legi aput competentem iudicem idoneis proba-
tionibus inlusisse constiterit, eum morte esse multandum [We interdict all persons of
criminal pagan mind from the accursed immolation of victims, from damnable
sacrifices and from all other such practices that are prohibited by the authority of
the more ancient sanctions. We command that all their fanes, temples, and shrines,
if even now any remain entire, shall be destroyed by the command of the magis-
trates, and shall be purified by the erection of the sign of the venerable Christian
religion. All men shall know that if it is should appear, by suitable proof before a
competent judge, that any person has mocked this law, he shall be punished with
death (translation C. Pharr)].

“ pe Dominicts, Quelques rémarques, cit., pp. 129-131; M.G. CAENARO, For-
ma urbis, cit., pp. 167-171; C. Corso, Diritto e decoro urbano, cit., pp. 21-67.
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City of Rome consists are being destroyed everywhere by the punish-
able recommendation of the office of the Prefect of the City. While it
is pretended that the stones are necessary for public works, the beau-
tiful structures of the ancient buildings are being scattered, and in or-
der that something small may be repaired, great things are being de-
stroyed. Hence the occasion now arises that also each and every per-
son who is constructing a private edifice, through the favoritism of the
judges who are situated in the City, does not hesitate to take presump-
tuously and to transfer the necessary materials from the public places,
although those things which belong to the splendor of the cities ought
to be preserved by civic affection, even under the necessity of repair
(translation C. Pharr)].

After noting the damaging practice of demolition and reuse of
building materials, the emperor emphasised that everything that
contributes to the splendour of the city has to be preserved by the
love of the citizens and restored (quae ad splendorem urbium per-
tinent, adfectione civica debeant etiam sub reparatione servari). The
constitution provides for a ban, upon threat of serious pecuniary or,
indeed, afflictive sanctions, on demolishing or tampering with an-
cient buildings*'.

4 Nov. Maior. 4.1: Idcirco generali lege sancimus cuncta aedificia quaeve in
templis aliisque monumentis a veteribus condita propter usum vel amoenitatem pu-
blicam subrexerunt, ita a nullo destrui atque contingi, ut iudex, qui hoc fieri statue-
rit, quinquaginta librarum auri inlatione feriatur; adparitores vero atque numera-
rios, qui iubenti obtemperaverint et sua neutiquam suggestione restiterint, fustuario
supplicio subditos manuum quoque amissione truncandos, per quas servanda veterum
monumenta temerantur [Therefore, by this general law We sanction that all the
buildings that have been founded by the ancients as temples and as other mon-
uments and that were constructed for the public use or pleasure shall not be de-
stroyed by any person, and that it shall transpire that a judge who should decree
that this be done shall be punished by the payment of fifty pounds of gold. If his
apparitors and accountants should obey him when he so orders and should not
resist him in any way by their own recommendation, they shall be subjected to
the punishment of cudgeling, and they shall also be mutilated by the loss of their
hands, through which the monuments of the ancients that should be preserved
are desecrated (translation C. Pharr)]. On this system of sanctions, see in particu-
lar G. MARAGNO, Punire ¢ sorvegliare, cit., pp. 486-487.
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The imperial chancery planned to revoke all previous conces-
sions that permitted the demolition of ancient buildings and reuse
of the building materials®. Exceptions were possible in extremely
limited cases, following confirmation of the impossibility of repair-
ing the pre-existing building and solely for reasons of public inter-
est, with the consent of the senate and subject to imperial author-
isation®.

With reference to late antiquity, we should also note imperial
provisions for protecting the view of the sea that could be enjoyed

4 Nov. Maior. 4.2: Ex his quoque locis quae sibi conpetitorum hactenus vindi-
cavit revocanda subreptio, nihil inbemus auferri: quae ad ius publicum nihilominus
redeuntia ablatarum rerum volumus reformatione reparari, submota in posterum li-
centia conpetendi [We also order that from such places nothing shall be taken away
that petitioners have heretofore vindicated to themselves by surreptitious actions
that must be annulled; it is Our will that such places shall nevertheless return to the
public ownership and shall be repaired by the restoration of the materials which
have been taken away. The right to such petitions shall be abolished in the future
(translation C. Pharr)].

% Nov. Maior. 4.3-4: Si quid sane aut propter publicam alterius operis construc-
tionem aut propter desperatum reparationis usum necessaria consideratione deponen-
dum est, hoc apud amplissimum venerandi senatus ordinem congruis instructionibus
praecipimus adlegari et, cum ex deliberato fieri oportere censuerit, ad mansuetudi-
nis nostrae conscientiam referatur, ut, quod reparari nullo modo viderimus posse, in
alterius operis nibilominus publici transferri iubeamus ornatum, Aemiliane p(arens)
k(arissime) a(tque) a(mantissime). 4. Quapropter inlustris magnitudo tua saluberri-
mam sanctionem propositis divulgabit edictis, ut, quae pro utilitate urbis aeternae pro-
vide constituta sunt, famulatu congruo et devotione serventur [Of course, if any build-
ing must be torn down for necessary considerations, for the public construction of
another work or on account of the desperate need of repair, We direct that such
claim shall be alleged with the suitable documents before the Most August Order
of the venerable Senate. When it has decreed, after deliberation, that this must be
done, the matter shall be referred to the knowledge of Our Clemency, so that We
may order that such building shall nevertheless be transferred to the adornment of
another public work, if We should see that it can in no way be repaired, O Aemil-
ianus, dearest and most beloved Father. 4. Wherefore, Your Illustrious Magnitude
by posting edicts shall publish this most salutary sanction, in order that those pro-
visions which have been prudently established for the welfare of the Eternal City
may be preserved with suitable obedience and devotion (translation C. Pharr)].
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from certain buildings, starting with the constitution of Zeno con-
tained in C.I. 8.10.12%,

The Anonymus Valesianus, 12.71, describes Theoderic as an
amator fabricarum et restaurator civitatum®:

Anonymus Valesianus, Pars posterior: Theodericiana, 12.71 (ed. M.
Festy): Erar enim amator fabricarum et restaurator civitatum. Hic
ﬂquam’mmm Ravennae restauravit quem princeps Traianus fecemt, et
post multa tempora aquam introduxit; palatium usque ad perfectum fe-
cit, quem non dedicavit; portica circa palﬂtium pe;:ﬁ’a't. Item Veronae
thermas et palatium fecit et a porta usque ad palatium porticum reddidit;
aquaeductum, quod per multa tempora destructum fuerat, renovavit et
aquam intromisit; muros alios novos circuit civitatem. Item Ticino pala-
tium, thermas, amphiteatrum et alios muros civitatis fecit. Sed et per alias
civitates multa beneficia praestitit [He was besides a lover of building
and restorer of cities. At Ravenna he repaired the aqueduct which the
emperor Trajan had constructed, and thus brought water into the city
after a long time. He completely finished the palace, but did not dedi-
cate it. He completed the colonnades around the palace. He also built
baths and a palace at Verona, and added a colonnade extending all the
way from the gate to the Palace; besides that, he restored the aque-
duct at Verona, which had long since been destroyed, and brought wa-
ter into the city, as well as surrounding the city with new walls. Also
at Ticinum he built a palace, baths, and an amphitheatre, besides new
city walls. He also showed many favours to the other cities (transla-

tion J.C. Rolfe)].

Profound awareness that Rome’s vast heritage needed to be pro-
tected from destruction seems to emerge in Belasarius’s letter to
Totila, as recorded by Procopius of Caesarea in his account of the

“ See LustiG, La tutela, cit., pp. 561-564. In the more recent literature, see
the reconstruction in F. FAsoLINO, Note in tema di prospetto, veduta e panorama
in diritto romano, in Quaderni Lupiensi di Storia e Dirirto, 10, 2020, pp. 177-210.

© B. SAITTA, La civilitas di Teoderico. Rigore amministrativo, “tolleranza” reli-
giosa e recupero dell antico nell'ltalia Ostrogora, Roma, 1993, pp. 103-138; A. PER-
GoLt CAMPANELLL, Cassiodoro alle origini dell’idea di restauro, Milano, 2013, pp.
13-14; also see M.G. CAENARO, Forma urbis, cit., pp. 171-174.
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Gothic War®. It was 547 CE and the war had been dragging on
for twelve years. Totila was threatening to raze Rome to the ground
and had already begun to destroy the city wall. When Belisarius
learned of these events, he sent his messengers with a letter for To-
tila?:

Procopius of Caesarea, Ol bép @V moAépmV AdyoL, 7.22.8-16 (ed. J.
Haury): [...] “TIoAewg pév KA ok évta EpyalecBat avBpmnwv
av epovipov gbpnuata eiev kai ToMTIK®G Blotedely EmoTapivoy,
6vta 6¢ apavilew 100G ye AELVETOVG €1KOG Kal YVOPLGHLO TODTO Ti|g
AVTOV EVOEMG 0VK ALLGYVVOLEVOLS XPOV® TA VOTEP® ATOMTELY. (9)
‘Poun péviol moreov anacdv, dcol v fAio Tuyydvovsty odoal,
peyiot 1€ kol dEoloymtatn dpoldyntal eivatl. (10) od yap Gv-
dpog €vog apeti) elpyactal 000E xpovou Ppoytog dSuvapel £ TOGOV
peyébovg te kal KaAAovg apiktal, GAAAL Paciiémv pev AT 0o, dv-
dpdv 8¢ dpictv cuppopiot ToAlal, ypovov Te Ufjkog Kol TAOVTOV
€€ovoiag UrepPoln) Ta e dAAO TAVTO EK TAONG THG VTG KAl TEXViTag
avBpmmovg évtadba Euvayayelv Toyvoav. (11) obt® T€ TV TOAV
oLV, OlavTep OPQG, KOTA Bpoyd TEKTIVALEVOL, LvNUela TG Td-
VIOV APETHG TOIG EMLYEVIICOUEVOLS AMEMTOV, DOTE 1| £C TADTO £M)-
pela eikOTMG Av adiknua pEya €6 ToLG AvBpdToVg TOD TAVTOG aid-
vog 8o&etev eivar: (12) dpoupeital yop ToDG PEV TPOYEYEVIIUEVOLG
TNV TG APETIG UVIUNV, TOVG O& VOTEPOV EMLYEVIIGOUEVOLS TRV Ep-

6 See M.G. CaeNARO, Forma urbis, cit., pp. 174-176 and L. SoLiporo, Polit-
iche, cit., pp. 101-102 (= La tutela dei beni culturali, cit., pp. 101-102).

47 See Procopius of Caesarea, Ol vnép tdV TOAEN®Y AdYOL, 7.22.6-7 (ed. ].
Haury): [...] I'vobg 8¢ tadta 6 Toutidag €yve Pounv pev kabeketv &g £dapog,
10D 6¢ oTpaTod T0 HEV mAeloTov EviadOd mn dmolmelv, TG ¢ AAA® émi te Tw-
avvny kai Agvkavovg iévat. (7) Tob pév odv meptdrov &v ydpolg ToAlolg To-
codtov Kabeilev 660V &¢ TPLITNUOPLOV TOD TAVTOG HOALGTA. EUmmpdy O Kol
TV 0ikodopLdV TA KAAALOTA T€ Kol dElohoymtata Eueire, Pounv te uniopo-
Tov kotaotioecstat, dAa Belicaplog pabav mpéofelg te kal ypappoto mop
avtov Engppev [(...) But when Totila learned this, he decided first to raze Rome
to the ground, and then, while leaving most of his army in that neighbourhood, to
march with the rest against John and the Lucanians. (7) Accordingly he tore down
the fortifications in many places so that about one third of the defences were de-
stroyed. And he was on the point also of burning the finest and most noteworthy
of the buildings and making Rome a sheep-pasture, but Belisarius learned of his
design and sent envoys with a letter to him (translation H.B. Dewing)].
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yov v 0gav. (13) Todtov 88 Tol00TMV 8vIOV ékelvo &b 160l Mg
dvotv avaykn 10 Erepov eival. § yap fioondnon Paciiéng &v Tdde
¢ TOVE, | mepiéon, dv obto Tiyot. (14) fiv pév odv vikdng, Popmv
1€ KaBeADV, OO TNV ETEPOL TOV, AAAG TIV GOVTOD ATOADAEK®MS AV,
O Bértiote, €ing, Kol StapuAdag, KTHUATL, MG TO €ikog, TMV Tv-
TOV KOAAIGT® TAovtnoels: fiv 8¢ ye TV yelp® ool TOHYMV TANPOD-
cBat Euppain, cdcavtl pev Pouny yapig av colotro mapd 1@ ve-
VIKNKOTL TOAAT, dlapBeipavtt ¢ @lavOporiag te ovdeic £TL Aeei-
WETOL AOYOG Kol TPOGESTAL TO UNSEV T0D Epyov dnovacbat. (15) ka-
taAyetal 6¢ og kal 66&a g Tpdéews d&la Tpoc TavTV dvlpm-
TV, rep £ EkAtepd ool TG Yvoungs £toipmg Eotnkey, (16) omola
yap av T®V Apxoviav ta Epya €11, T010DTOV AVAYKN Kol DIEP adTdV
6voua epecbal.” tocadta pev Bedodplog Eypaye [“While the cre-
ation of beauty in a city which has not been beautiful before could only
proceed from men of wisdom who understand the meaning of civili-
zation, the destruction of beauty which already exists would be natu-
rally expected only of men who lack understanding, and who are not
ashamed to leave to posterity this token of their character. (9) Now
among all the cities under the sun Rome is agreed to be the greatest
and the most noteworthy. (10) For it has not been created by the abili-
ty of one man, nor has it attained such greatness and beauty by a pow-
er of short duration, but a multitude of monarchs, many companies of
the best men, a great lapse of time, and an extraordinary abundance of
wealth have availed to bring together in that city all other things that
are in the whole world, and skilled workers besides. (11) Thus, little by
litcle, have they built the city, such as you behold it, thereby leaving to
future generations memorials of the ability of them all, so that insult to
these monuments would properly be considered a great crime against
the men of all time; (12) for by such action the men of former gener-
ations are robbed of the memorials of their ability, and future gener-
ations of the sight of their works. (13) Such, then, being the facts of
the case, be well assured of this, that one of two things must necessar-
ily take place: either you will be defeated by the emperor in this strug-
gle, or, should it so fall out, you will triumph over him. (14) Now, in
the first place, supposing you are victorious, if you should disman-
tle Rome, you would not have destroyed the possession of some other
man, but your own city, excellent Sir, and, on the other hand, if you
preserve it, you will naturally enrich yourself by a possession the fairest
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of all; but if, in the second place, it should perchance fall to your lot to
experience the worse fortune, in saving Rome you would be assured of
abundant gratitude on the part of the victor, but by destroying the city
you will make it certain that no plea for mercy will any longer be left
to you, and in addition to this you will have reaped no benefit from
the deed. (15) Furthermore, a reputation that corresponds with your
conduct will be your portion among all men, and it stands waiting for
you according as you decide either way. (16) For the quality of the acts
of rulers determines, of necessity, the quality of the repute which they
win from their acts.” Such was the letter of Belisarius (translation H.B.
Dewing)].

Belisarius asked Totila to spare Rome, a monument for poster-
ity of value to everyone (uvnpueio tiig mévtov apetilg Tolg Emtye-
Vnoouvolg), from destruction, thus avoiding committing a grave
crime against humanity (&diknpo peya £g tovg avBpmdnovg T0D
TOVTOG adVOC).

According to Procopius’s account, Totila, after reading and re-
reading the letter many times, decided to abandon his plan and
cause no further damage to the city®.

5. Concluding thoughts

Here, I shall limit myself to a closing observation. From this brief
survey, it emerges that the protection of ancient heritage, a need
felt especially starting in the fourth century, growing stronger over
the next 200 years, was not dictated solely by consideration of the

4 Procopius of Caesarea, Ol Ongp T@V mOAEp®V AdYyoL, 7.22.17 (ed. J. Hau-
ry): Tovtihog 6€ TOANAKLG GvoreEdpevog TV ETIGTOAMV Kol TH|G TOPOLVECE®G
€6 10 AKpIPEg memompevos v pabnotv, Eneicn ¢ kai Pouny eipydoato dyo-
pL mEPALTEP® 0VOEV. onuivag te Belicopio v avtod yvouny tovg mpécfelg
e00Vg amemépyoto [And Totila, after reading it over many time and coming to
realize accurately the significance of the advice, was convinced and did Rome no
further harm. So he sent a statement of his decision to Belisarius and immediately
dismissed the envoys (translation H.B. Dewing)].
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economic value and aesthetic prestige of this heritage. The preser-
vation of the legacy of antiquity was also — and perhaps most im-
portantly — a way to permit the survival of a culture and a value sys-
tem, guaranteeing the ‘moral cohesiveness’ of the empire in the face
of factors striving towards its disintegration®.

# See C. KUNDEREWICZ, La protection, cit., p. 153: «Les symboles visibles de
cette communauté sont avant tout les monuments d’architecture antique, et c’est
pourquoi les empereurs, désireux de renforcer la cohésion morale de 'Empire,
n’épargnent pas les efforts pour que ce vénérable et glorieux héritage du passé se
présente toujours intact devant lex yeux de la population tout enti¢re dans toute sa
majestueuse splendeur et beauté».
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