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 Constitutionally Conforming 
Interpretation and Judicial Dialogue  
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   I. INTRODUCTION  

 CONFORMING INTERPRETATION, IN broad terms, demands that the  interpretation 
of a legal norm is compatible with a provision that has a different origin and 
basis of legitimation than those of said norm. 1  Accordingly,  constitutionally  

conforming interpretation (hereinafter CCI) requires that the interpretation of ordi-
nary laws conforms to the Constitution and, if their wording allows for more than 
one interpretation, it requires that the interpreter favours the interpretation that is 
most in line with the Constitution. As such, CCI functions to unify 2  two normative 
levels: the level of ordinary laws and the level of the Constitution. Thus, it boils down 
to a two-tiered interpretation, the interpretation of the ordinary law to be applied to 
a certain case  and  the interpretation of the Constitution to which such law should 
conform. 

 In the Italian constitutional system, courts do not have a legal obligation to 
engage in CCI. However, the Italian Constitutional Court has progressively estab-
lished a duty for ordinary judges to perform CCI as a condition for admitting the 



112 Chiara Valentini 

  3    Corte Cost. n. 356/1996.  
  4    Corte Cost. 3/1956 and 8/1956 clearly establish this central role of the Court.  
  5         Giusi   Sorrenti   ,   L ’ interpretazione conforme a Costituzione   (  Milano  ,  Giuffr è  ,  2006 )   5.  

questions of constitutional legitimacy that those judges raise before the Court. As the 
Court stated in a landmark decision:  ‘ in principle, laws are not declared constitution-
ally illegitimate because it is possible to give them unconstitutional interpretations, 
but rather because it is impossible to give them an interpretation in conformity with 
the Constitution ’ . 3  This position is the result of an evolution in the approach of the 
Italian Constitutional Court to CCI. In a fi rst phase, the Court did not delegate CCI 
to ordinary judges but kept for itself the role of main interpreter of the Constitution. 4  
In a second phase, the Court started to set a requirement of CCI for ordinary judges 
and, at the same time, to abide by the limits posed by the living law to its own 
interpretation, that is, the limits set by the interpretation of ordinary laws given by 
ordinary judges and by the Supreme Court (Corte di Cassazione). Then, in a third 
phase, the Constitutional Court has strongly favoured, if not imposed, the use of 
CCI by ordinary judges. The result is that the practice of CCI has been fi rmly estab-
lished among ordinary judges, along with an intense interaction among those judges 
and the Constitutional Court in the interpretation of the Constitution. Currently, the 
Court has begun pursuing a central role, again, in the exercise of CCI, changing the 
approach established so far. 

 Be that as it may, CCI has been highly controversial and widely debated in Italy. 
First, it is controversial whether CCI is legitimate and, if so, whether it should be 
obligatory for ordinary judges. Second, there is no agreement as to what form CCI 
should take in practice, that is, the instruments that the Court and ordinary judges 
should adopt so as to interact in the performance of CCI. Third, and relatedly, it 
is widely discussed whether CCI has a legitimate impact on the system of concen-
trated constitutional review and, more specifi cally, on the interaction between the 
Constitutional Court and ordinary judges. 

 The present chapter addresses these key issues, providing an overview of the evolu-
tion and key features of CCI in the Italian system. The analysis is divided into six 
further sections that follow this introduction.  Section II  introduces the topic and 
 sections III  and  IV  outline the main features of CCI in the Italian legal system, with a 
focus on the system of constitutional justice.  Section V  illustrates the main phases in 
the evolution of CCI in the Italian system.  Section VI  addresses the most controversial 
aspects of CCI, concerning the terms in which the Constitutional Court should inter-
act with ordinary judges, through CCI and the impact of CCI on the concentrated 
system of judicial review adopted in Italy.  Section VII  concludes.  

   II. CCI AS A CANON OF INTERPRETATION IN THE ITALIAN LEGAL SYSTEM  

 CCI is an interpretative canon requiring to give ordinary laws a meaning that conforms 
to the Constitution. Therefore, according to this canon,  ‘ when two interpretations are 
possible, one that conforms to the constitution, the other that doesn ’ t, the judge must 
follow the first interpretation ’ . 5  
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 According to some readings, conforming interpretation is, more precisely, an 
interpretative meta-canon, 6  while for others it is an interpretative canon that, 
based on the supremacy of constitutional norms, directly determines the meaning 
of lower-level norms, prevailing over other canons (and differing from them, even 
from the canon of systematic interpretation). 7  Ultimately, the former view seems to 
be dominant, 8  framing CCI as a meta-criterion requiring to choose among differ-
ent possible readings  –  produced according to different interpretative canons  –  the 
one that conforms to the Constitution. In these terms, CCI guides the interpreter by 
indicating the meaning that should prevail over others in negative terms. It allows 
for various unconstitutional interpretations to be sifted out, but it does not allow to 
identify, in positive terms, a single right answer among different possible answers. 9  As 
pointed out by Klatt, the use of CCI requires that  ‘ at least one interpretation variant 
must violate the constitution ’  and  ‘ at least one interpretation variant must conform 
to the constitution ’ . 10  

 As such, CCI is a  ‘ duplex interpretatio ’ , 11  having a comparative nature insofar as 
it is focused on the connection  –  and relation of correspondence  –  between ordinary 
laws and constitutional norms in a legal system. In CCI, this connection is hierarchi-
cal, that is, linking the meaning of ordinary, lower-level, norms to the meaning of the 
constitutional, higher-level, norms. 

 CCI allows to adapt the meaning of the former to the meaning of the latter, being 
a form of systematic interpretation, understood as a framework that brings together 
different interpretative techniques aimed at preserving the unity of the  system  of 
norms in which the norm subject to interpretation is embedded. As such, systematic 
interpretation is not a unitary technique, but rather a  family  of different techniques, 
which all rely on the systematic structure of the law in ascribing a meaning to legal 
norms. 12  

 Traditionally, in fact, CCI relies on a view of the law as a system of norms 13  in 
which antinomies must be handled according to criteria aimed at preserving the 
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structure of that system, based on the hierarchical order of the sources from which 
the norms that belong to such a system derive. This view, more precisely, requires 
preserving the unity of the system by avoiding internal confl icts among the compo-
nents of the system, namely, antinomies understood as confl icts among norms that 
boil down to relations of  ‘ non-conformity ’   –  in terms of  ‘ opposition ’  and in terms of 
 ‘ contradiction ’   –  between them. 14  

 In this respect, however, a question arises as to the terms in which the quest for the 
unity of the legal system  –  and the avoidance of antinomies  –  legitimately impacts on 
the interpretation of legal norms. More specifi cally, there is the question of whether 
the quest for unity of the legal system requires legal interpreters to engage in CCI, 
and adapt the meaning of lower-level norms to that of higher-level norms so that the 
meaning of the former is not in confl ict with the meaning of the latter. 15  

 In the Italian legal system, there is no explicit statement concerning the primacy 
of this type of interpretative instrument over other instruments that can be used to 
solve antinomies. 16  The Constitutional Court has introduced CCI in the interpreta-
tive practice through  –  and along with  –  the interpretative judgments of rejection 
(sentenze interpretative di rigetto)  –  and, then, it has gradually established a strong 
favour for this canon of interpretation. As we shall see, CCI has become increas-
ingly widespread and relevant in the interpretative practice, with the Constitutional 
Court requiring ordinary judges to conform their reading of ordinary laws to the 
Constitution. 17  

 As such, CCI has been guiding legal interpretation on two levels. On a fi rst level, 
it guides the interpretation of ordinary laws, requiring the interpreter to adapt their 
meaning to the meaning of constitutional norms; on a second level, then, CCI bears 
on the interpretation of the Constitution. In fact, conforming interpretation requires 
to shed light on the meaning of constitutional norms and to conform to such mean-
ing the interpretation of ordinary laws. By way of this process, the Constitution feeds 
into the reading of ordinary laws while, at the same time, ordinary laws feed into the 
reading of constitutional norms. 18  

 On both levels, CCI raises controversial questions. First, it raises the question of 
whether, and to what extent, ordinary judges should engage in CCI. Especially in 
constitutional systems with concentrated judicial review, like the Italian system, one 
of the most controversial issues concerns the legitimacy of CCI performed by ordinary 
judges and its impact on the interpretative activity undertaken by the Constitutional 
Court in the exercise of judicial review. In this regard, a crucial turning point in the 
evolution of CCI, in the Italian system, is marked by the decision no. 356 of 1996 



Italy 115

  19    Sorrenti (n 5).  
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of the Italian Constitutional Court. With this decision, the Court established that it 
does not  ‘ declare a law constitutionally illegitimate if it is possible to give an uncon-
stitutional interpretation of it ’ , but rather  ‘ if it is impossible to give a constitutional 
interpretation of it ’ . In these terms, the Court introduced a requirement for ordinary 
judges to seek the constitutional interpretation of the norms to be applied to concrete 
cases, that is, to interpret such norms in accordance with the Constitution. The estab-
lishment of this requirement results from a long judicial path in which, as we will see, 
the favour of the Constitutional Court for CCI has gradually emerged. 

 Second, CCI raises the question of the terms in which the Constitutional Court, 
engaging in CCI, should impact on  –  and borrow from  –  the interpretative activity 
of ordinary judges. In this regard, the Italian Court has progressively established a 
doctrine of living law according to which the Court should take into account the inter-
pretation of ordinary judges in its own interpretative activity and CCI. Furthermore, 
as we will see, the Court has used the interpretive judgments of rejection to establish 
a dialogue with ordinary judges, with regard to conforming interpretation, fostering 
interpretative pluralism in the system. 

 Ultimately, CCI raises the diffi culty of combining different, and potentially 
confl icting, levels of interpretation, namely, the level of the interpretation performed 
by ordinary judges and the level of the interpretation performed by the Constitutional 
Court. Nonetheless, CCI has become a central component of the interpretative 
practice of both the Constitutional Court and ordinary courts, serving as the main 
instrument to address confl icts among norms and thereby preserve the unity of 
the system, 19  as part of a broader practice of conforming interpretation that also 
concerns other normative levels. Let me briefl y outline how this practice connects 
the level of ordinary laws with the level of administrative acts, as well as the level of 
ordinary laws with the level of EU law. 

 In the fi rst respect, a strong preference for conforming interpretation is emerging 
from the jurisprudence of administrative courts in the Italian legal system, according 
to which 

  regulatory norms of execution must be interpreted in close connection with the legisla-
tive provisions to whose execution they are preordained; therefore, where the possibility 
of a non-univocal interpretation of the regulatory provision arises, we must necessarily 
ascribe to it the meaning that does not confl ict with the legislative provision on which it 
is based. 20   

 The Constitutional Court has endorsed this approach, stressing that  ‘ legal acts, 
subordinate to ordinary laws, must be interpreted so as to adapt, as far as possible, 
their meaning to the laws in force ’ , based on the idea that the legal system must be 
a unitary totality and in light of the principle of preservation of legal acts. 21  In this 
interpretative domain, however, the problem of shifting competences with respect to 
resolving conflicts between ordinary laws and the Constitution  –  which arises in the 
case of CCI  –  does not arise. 
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 In the second respect, conforming interpretation is also extremely relevant, play-
ing a central role in the interaction between national law and EU law. 22  Article 117 of 
the Italian Constitution establishes that  ‘ Legislative powers shall be vested in the State 
and the Regions in compliance with the Constitution and with the constraints deriv-
ing from EU legislation and international obligations ’ . The norms of EU law, thus, 
prevail over national ordinary laws and, therefore, the interpretation of the latter 
must conform to the former. This type of conforming interpretation can combine, 
and/or overlap, with CCI. According to the Italian Constitutional Court, in case of 
confl ict between the readings resulting from these two types of conforming inter-
pretation, the reading based on CCI should prevail over the reading based on the 
interpretation conforming to EU law. 23  

 With two decisions in 2007, 24  the Constitutional Court established that the inter-
pretation of ordinary laws should also conform to the European Convention, given 
its place in the hierarchy of legal sources. 25  Indeed, according to Article 117 of the 
Italian Constitution, the European Convention is a legal source interposed between 
the Constitution and ordinary law. On this basis, the Constitution is a hierarchically 
superior legal source with respect to the Convention and ordinary laws are hierarchi-
cally inferior sources with respect to the Convention. These hierarchical relations 
impact on legal interpretation, requiring that the interpretation of ordinary laws 
conforms to the Convention as well as to the Constitution. In case of doubts about the 
compatibility of a norm with  ‘ the norms of the ECHR, as interpreted by the European 
Court and serving as legal sources that integrate the standard of constitutionality 
established by art. 117, paragraph 1 of the Constitution ’ , a question of constitutional 
legitimacy can be raised before the Constitutional Court; more precisely, a question 
concerning the conformity of the norm at stake with the Convention and  –  at a higher 
level in the hierarchy of legal sources  –  with Article 117 of the Constitution through 
which the Convention enters the Italian legal system. Accordingly, when interpret-
ing the domestic norm, the ordinary judge should do so in way that adheres to the 
international provision, within the bounds set out in the text. If this is not feasible, 
or the domestic norm is deemed to be incompatible with the Convention, the judge 
will refer the question of constitutional legitimacy to the Court, in accordance with 
Article 117 of the Constitution. 26  

 Along these lines, the Constitutional Court ’ s decisions have been downplaying the 
relevance of the interpretation in conformity with the ECHR that has become a type 
of conforming interpretation that is residual with respect to CCI. Indeed, ordinary 
judges cannot apply the European Convention directly and, furthermore, such law  –  
and the principles elaborated by the European Court of Human Rights  –  cannot fi nd 
application if not compatible with the Constitution. 27  Ordinary judges, indeed, enjoy 
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a wider margin of manoeuvre with regard to conforming interpretation in the case of 
norms of EU law, directly applicable in the domestic system.  

   III. CCI IN THE ITALIAN SYSTEM OF CONSTITUTIONAL JUSTICE  

 In the Italian system, the Constitutional Court is the only institution entrusted with 
the task of reviewing the constitutional legitimacy of laws and, thereby, plays a central 
role in the domain of legal interpretation. Nonetheless, in this domain the action of 
the Court combines with the action of ordinary judges, through mechanisms that 
entrust the latter with the task of raising questions of constitutional legitimacy before 
the Court. These mechanisms generate an interaction among the Court and ordinary 
judges that fosters interpretative pluralism. This pluralism, on the one hand, contrib-
utes to make the legal system  ‘ dynamic and open ’  to different interpretations, but, 
on the other, it must be somehow  ‘ governed by constraining the relation between 
ordinary judges and the Court ’  so as to ensure that the latter and judicial review exert 
their authority and provide  ‘ closure to the legal order ’  and ensure legal certainty. 28  
With this in mind, let me outline the main features of the Italian system of constitu-
tional justice before analysing the foundations and role of CCI within such system. 

 The Italian system of constitutional justice is a hybrid of two models, namely, 
the concentrated model and the diffuse model of judicial review. In the former, only 
one judicial institution  –  a Constitutional Court  –  has the authority to review the 
constitutional legitimacy of legal norms and declare their unconstitutionality. In the 
latter, such authority is shared by many and different judicial institutions reviewing 
the constitutionality of the norms that they apply in the exercise of their functions at 
the various levels of the system. 

 In the Italian system, the judicial review is concentrated, 29  but in weak terms. Only 
the Constitutional Court can scrutinise the constitutional legitimacy of ordinary laws, 
in both direct and incidental terms. On the one hand, public bodies, such as Regions, 
can challenge the constitutionality of ordinary laws before the Court. On the other 
hand, ordinary judges can challenge the legitimacy of ordinary laws when they have 
doubts about the legitimacy of a norm that they should apply to a case. Individuals, 
by contrast, cannot directly bring constitutional complaints before the Court. In this 
respect, the Italian system differs from the Spanish and the German systems in which 
individuals can raise before Constitutional Courts complaints concerning the infringe-
ment of their rights, with the instruments of  ‘ amparo ’  and  ‘ Verfassungsbeschwerde ’ . 
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( 1982 )  3      Quaderni Costituzionali    521    , 521ff.  
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Corte Costituzionale   (  Milano  ,  Edizioni di Comunit à  ,  1981 )   and      Carlo   Mezzanotte   ,   Il giudizio sulle leggi:   
  le ideologie del Costituente   (  Napoli  ,  Editoriale Scientifi ca ,  1979 ) .   

Furthermore, the Italian system does not allow Parliamentary minorities to challenge 
the constitutionality of ordinary laws, as happens in other European systems. 30  

 Even though the Constitutional Court is the only institution with the power of 
reviewing the constitutional legitimacy of laws, ordinary judges play a relevant role 
in constitutional adjudication. In fact, they can raise questions of constitutional-
ity before the Court. The different judicial authorities that operate on the various 
levels of the system have the power, and the duty, to raise such questions if they are 
 relevant  –  that is, they concern norms that must be applied to the case at hand  –  and 
not manifestly groundless. 31  

 In this sense, the judicial review is concentrated in weak terms. Only the Court 
can perform the review, but such review is not totally disconnected from the applica-
tion of the law by ordinary judges. 32  Indeed, ordinary judges introduce judgments 
before the Court, incidentally, based on their doubts concerning the constitutional 
legitimacy of a norm that they should apply to a case. The exercise of judicial review 
in the Italian system is, thus,  ‘ a posteriori and concrete ’  with respect to the enactment 
of the norms that undergo the review. 33  

 The preference for such a system is due to several factors, the fi rst of which 
concerns the judicial culture in place at the time when the new constitutional system 
was designed and established in Italy. In fact, there was a body of judges still perme-
ated by the legal culture of the previous regime, which diverged from the values 
enforced by the new Constitution. Furthermore, that body of judges was accustomed 
to interpret and apply ordinary laws and not yet acquainted with the application of 
the new Constitution. For these reasons, there was the risk that ordinary judges would 
be reluctant to focus on, and enforce, the Constitution in their interpretative activ-
ity. Finally, there was a relevant difference with respect to the Anglo-american legal 
systems adopting the diffuse model of judicial review. In those systems, the doctrine 
of precedent has traditionally provided stability and temporal continuity to judicial 
decisions on the constitutionality of legal norms. By contrast, in the Italian system, 
judicial precedents set weak constraints and, therefore, do not ensure the same degree 
of stability and continuity. More generally, the Italian system is traditionally charac-
terised by a different political and institutional culture, assigning a central role to the 
Parliament and a more marginal role to judicial institutions. 34  

 All these factors explain the role and place of ordinary judges in the Italian system 
of constitutional justice. They are not directly involved in the exercise of judicial 
review, except for the possibility of raising questions of constitutionality before the 
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Constitutional Court. In this respect, the requirement of not being manifestly ground-
less restricts the range of questions that can be raised. This requirement, in fact, 
allows for a fi ltering of questions that can be submitted to the Court, but the Court 
ultimately stands as the only institution competent to adjudicate those questions and 
review the constitutional legitimacy of laws. Indeed, ordinary judges are restricted 
from making any decision that pertains to such legitimacy, the latter being reserved 
solely for the Constitutional Court. 35  Under this aspect, there are relevant differences 
between the Italian system and the German system. In the latter, ordinary judges 
raise a question of constitutionality before the Constitutional Court only if they are 
 ‘ convinced ’  and provide arguments in favour of the unconstitutionality of the norm 
that they should apply and, thereby, signifi cantly contribute to the review of the legiti-
macy of laws. 36  In fact, they have been gradually developing the approach according 
to which  ‘ before presenting a question of constitutional legitimacy before the Federal 
Constitutional Court, they engage in the  “ verfassungskonforme Auslegung ”  ’ . 37  

 In the Italian system, the engagement of ordinary judges with constitutional 
justice is weaker, since they do not perform an autonomous inquiry into the consti-
tutional legitimacy of legal norms. Nonetheless, they have been increasingly involved 
in such inquiry, indirectly. Especially through CCI, ordinary judges have acquired an 
important role in the interpretative adaptation of ordinary laws to the Constitution 
and, in parallel, in the interpretation of the constitutional norms providing the stand-
ards of legitimacy for conforming interpretation. 

 In these terms, CCI has allowed ordinary judges to play a part in the adjudication 
of questions of constitutional legitimacy. To the extent that such questions depend 
on interpretative doubts, they require ordinary judges  –  raising those questions  –  to 
engage in CCI and address, alongside the Constitutional Court, the relation between 
the meaning of ordinary laws and the meaning of constitutional norms. Before rais-
ing questions of legitimacy, in fact, ordinary judges must assess those doubts, which 
requires them to engage in a preliminary evaluation about whether the legal norm at 
stake can be interpreted so as to conform to the Constitution. 38  

 Still, the concentrated model of judicial review gives pre-eminence to the CCI 
performed by the Court over the CCI of ordinary judges. Ultimately, only the Court 
can determine whether ordinary laws are constitutionally legitimate and only after 
the Court has ruled in this respect, can the ordinary judge apply the norm on the basis 
of the Court ’ s interpretation and, therefore, in accordance with the Constitution. 

 Such interaction between ordinary judges and the Court, as mentioned above, 
needs to be  ‘ governed ’  in order to ensure uniformity in the interpretation of ordinary 
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laws and the Constitution. In fact, the hybrid model of judicial review adopted in 
the Italian system works well insofar as  ‘ dialogue and the centrality of the Court  …  
remain in balance ’ . 39  

  Through them  –  at least in a fi rst phase  –  a virtuous circle was established whereby the 
interpretative role of the judges had the effect of conveying the constitutional values       in 
the legal system. The function of the court, on the other hand, was to guide and direct the 
dissemination of those values, when ordinary judges had not yet had the time to know and 
introject them. 40   

 The interpretative exchanges between the Court and ordinary judges, occurring 
through CCI, have favoured this process and the interpretative pluralism that it 
fosters. By this, the constitutional system has become highly dynamic, insofar as all 
judges are potential interpreters of the system, and yet it is the Court that brings the 
closure needed to preserve legal certainty. In fact, the order and guidance provided by 
the Court serves as a catalyst for the legislator, prompting her to partake in the evolu-
tion of law and to identify and rectify any lacunae therein. 41  

 From this perspective, part of the Italian doctrine suggests that CCI should be 
constrained, at the top, by the Court ’ s interpretation of constitutional principles and, 
at the bottom, by the living law produced by ordinary judges, based on the judicial 
application of ordinary laws and the underlying interpretations. 42  

 As we will see, these constraints have been emerging over time throughout the 
evolution of CCI in the Italian system. Especially since the 1970s, the idea that 
constitutional principles impact on the interpretation of ordinary laws has progres-
sively consolidated and the Court ’ s reading of constitutional norms has become 
increasingly relevant for the interpretative activity of ordinary judges. Alongside this 
development, the idea that the interpretation of ordinary laws can be sharply sepa-
rated from the interpretation of the Constitution  –  so that the former is of competence 
of ordinary judges and the latter is of exclusive competence of the Constitutional 
Court  –  has lost its force. As a result, a common interpretative ground has gradually 
emerged between ordinary judges and the Constitutional Court, raising the chal-
lenge of bringing together  –  and harmonising  –  the readings provided on both fronts. 
The terms in which this challenge can be met depend on the foundations of CCI in 
the system. Ultimately, the role and forms that CCI should take in the interpretative 
practice depend on the reasons and the terms in which we can justify that both the 
Court and ordinary judges seek to interpret ordinary laws in accordance with the 
Constitution.  

   IV. THE FOUNDATIONS OF CCI  

 The Italian doctrine provides different justifications for CCI, mostly drawing on the 
systematic nature of the legal order  –  and the hierarchical relations between ordinary 
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law and the Constitution. 43  The supremacy of the Constitution; 44  the principle of 
preservation of legal acts. 45  

   A. The Unity of  the System  

 The dominant view accounts for CCI as a form of interpretation required by the 
structure of constitutionalised legal orders, as systems of norms connecting consti-
tutional norms to other legal norms through hierarchical relations. Such relations 
among legal sources (between the Constitution and ordinary law, and between ordi-
nary law and administrative acts, and so on) constrain legal interpretation, 46  insofar 
as they require that the superior source prevails over the inferior source. The norms 
deriving from the latter must be interpreted so as to conform to the norms deriving 
from the former. Otherwise, the legal norm deriving from the inferior source, and 
conflicting with the norm deriving from the superior source, is invalid. 

 This point raises the question of the relation between CCI and the criteria that 
should be applied to solve antinomies. As pointed out by Luciani, with regard 
to the hierarchical criterion, it requires the interpreter to give lower-level norms 
a meaning that harmonises with higher-level norms. 47  In this case, as well as in 
the case of the criterion of competence, the solution of the antinomy goes in the 
same direction of conforming interpretation, namely, from the source condition-
ing the validity to the source whose validity is conditioned. 48  With regard to the 
chronological criterion, by contrast, there is no pre-determined direction in which 
conforming interpretation should proceed  ‘ in the absence of a source condition-
ing the validity of the other ’ . 49  In this respect, legal interpretation is guided by a 
combination of the general principle of preservation of legal acts (and laws) with 
a principle of innovation of the legal order. To that end, the anterior source is to 
be interpreted in such a way that is in harmony with the posterior source, with 
recourse to abrogation only in the event of an intractable confl ict, in which case the 
anterior source must yield to the latter. 50  

 CCI, in these terms, has a relational function insofar as it allows to establish and 
maintain a connection among various legal acts and systems, each pursuing and 
responding to different rationales and logics, though all being equally relevant in 
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terms of applying a particular legal norm to a case. 51  As such, CCI works as a  ‘ zip ’  
connecting normative acts, and levels, that are different but equally relevant for the 
solution of a legal case. 52  Given the hierarchical connections among such levels, inter-
preters can no longer simply deploy the hermeneutic canon that they deem most apt. 
Rather, they are obliged to apply the canon of CCI based on a general requirement 
of unity of the legal system, which the interpreter should meet in reading the norms 
of that system. 53  

 With regard to such unity, the idea is that  ‘ all legal norms of a legal order form 
a unifi ed entity that is controlled by the constitution, which is the highest law ’ . This 
assumption builds on the two key elements of consistency and coherence. 54  

 On the one hand, consistency concerns the absence of logical contradictions 
among the norms that form part of a legal system, 55  which is required by the rule of 
law to ensure legal certainty. The requirement of unity of the legal system fi nds its 
basis in the theory of the formal hierarchy of legal sources, understood as a hierar-
chy of conditions and a hierarchy of derogation. 56  The former connects legal acts in 
such a way that one act is a condition for another act, in the sense that it is the source 
of that act and precedes it in logical terms. 57  The latter establishes mechanisms of 
derogation among higher-level and lower-level norms, such that when they confl ict, 
the higher-level norm derogates the lower-level norm. 58  Indeed, on both fronts  –  the 
hierarchy of conditions and the hierarchy of derogation  –  CCI allows the preserva-
tion of both consistency and coherence  –  the unity  –  of the legal system, among two 
normative levels, that is, the level of ordinary law and the level of the Constitution. 

 As pointed out above, this approach emphasises the idea of a hierarchical order 
as the basis of CCI. CCI would be ultimately justifi ed by the need for an interpreta-
tion of ordinary laws that conforms to the Constitution as the superior source of law 
and, more precisely, as the  ‘ source of all sources ’  so as to avoid the annulment of the 
norm. 59  

 In these terms, however, the unity of the legal system is not suffi cient to justify 
the resort to CCI and its pre-eminence over other canons of interpretation. The argu-
ment justifying CCI based on the unity of the legal system is  ‘ insuffi cient to legitimize 
the canon of constitutionally conforming interpretation ’ . Rather, the combined 
force of different arguments can provide the basis for the legitimacy of this form of 
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 interpretation. 60  From this perspective, alongside the argument based on: (a) the unity 
of the legal system, the Italian legal doctrine relies on arguments built around (b) the 
pre-eminence of constitutional values (linked to the argument based on the unity of 
the system in terms of coherence), (c) the principle of preservation of legal acts.  

   B. Constitutional Values  

 Focusing on substantive relations among ordinary laws and the Constitution, part of 
the Italian doctrine justifies CCI in axiological terms, as an instrument that allows to 
preserve the coherence among legal norms in light of the principles that serve as the 
basis of the whole legal system. More precisely, the ultimate foundation of CCI would 
be a meta-principle, a  ‘ Grundnorm ’ , requiring that the law to be sought and applied is 
that which can best protect fundamental rights. 61  The value of dignity, in particular, 
would stand above all the principles that lie at the basis of the legal system, being the 
ultimate foundation of the system. As such, this value would guide legal interpreta-
tion through the canon of CCI and provide a key to its results. From this perspective, 
CCI is an interpretative technique at the service of values and, more precisely, of 
the supreme value of dignity governing all other values. In the background lies the 
idea of a mutual integration among values, understood as the standard guiding inter-
systemic relations. Such standard, however, is not understood as merely procedural, 
but rather comes with  ‘ an axiological ’  load that crucially bears on the application of 
the law. 62  

 According to another version of this approach, the basis of CCI is twofold. On the 
one hand, CCI responds to the need to ensure the coherence and consistency of the 
legal system, through the primacy of the Constitution in both formal and substantive 
terms. On the other hand, it also responds to the need for a frictionless transition 
from the rule of law to a  constitutional  rule of law. As pointed out by Luciani, the 
doctrinal debate on CCI has focused mostly on the fi rst need, given the structural 
features of the Italian system of constitutional justice and, in particular, concentrated 
judicial review. 63  

 Nonetheless, CCI also fi nds its basis in the transition from the rule of law to 
a  constitutional  rule of law and, therefore, in the need for harmony between the 
dimension of legal legality, which comes with the former, and the dimension of 
constitutional legality, which comes with the latter, as dimensions of legality that 
should overlap, rather than diverge or confl ict.  

   C. Preservation of  Legal Acts  

 The arguments that refer to the unity of the system  –  in formal and substantive 
terms  –  and the axiological arguments are not sufficient, per se, to ground CCI. 
Alongside these arguments, the Italian doctrine relies on arguments built around the 
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principle of the preservation of legal acts. According to this principle, CCI allows not 
only the maintenance of the unity of the system, but also keeping together the quest 
for innovation within the system  –  through the production of ordinary laws and the 
quest for the preservation of the norms produced by the legislature that form part of 
the system  –  through the adaptation of laws to the Constitution. 

 As argued by the Italian Constitutional Court, the very requirement of unity of 
the legal system ultimately results from a convergence of the principle of framing a 
normative order as a unitary totality, in terms of both interpretation and applica-
tion, and the principle of preservation of legal acts,  ‘ which serves as the basis of the 
assumption that a legal norm is not to be declared illegitimate as long as it is possible 
to ascribe to it at least one meaning conforming to the law ’ . 64  

 This approach grounds the performance of CCI in the unity of the law as a system 
of norms and, furthermore, in the principle that requires us to preserve those norms 
as much as possible, and therefore to avoid undermining the living law that is compat-
ible with the Constitution only for the sake of potential unconstitutionality. 65  

 The principle of preservation of legal acts, or the principle of  favor legis , requires 
that interpreters retain the norm as far as possible and that a norm can only be said 
to violate the Constitution to the extent that this is needed in order to enforce the 
Constitution. 66  Therefore, the judge must only exclude any unconstitutional inter-
pretation variants and opt for variants that preserve the validity of the norm at 
stake. By this, it is possible to achieve an equilibrium among potentially confl icting 
requirements. On the one hand, the requirement that judges apply the Constitution 
according to its primacy; on the other, the requirement, posed by the rule of law, that 
judges apply ordinary laws and that such laws bind them. According to the principle 
of preservation of legal acts, judges apply ordinary laws enacted by the Parliament 
and, at the same time, avoid the violation of constitutional norms. Furthermore, such 
principle allows the avoidance, to the greatest possible extent, of a legal vacuum being 
created that  ‘ would occur if the norm were declared void and thus spares the legisla-
ture the burden of a new enactment ’ . 67  

 Conforming interpretation is a fundamental instrument for applying this prin-
ciple, since it saves legal norms from declarations of constitutional illegitimacy, 
permitting to choose, among the various interpretative alternatives opened by the 
text, the one that retains the validity of the rule. 68  

 The combination of the different arguments outlined so far  –  the argument of 
unity; the axiological argument; and the preservation of legal acts argument  –  has 
provided the basis for the pre-eminence of the canon of CCI in the interpretive prac-
tice both for the Constitutional Court and ordinary judges. As such, the judicial 
resort to CCI has gradually led to a dynamic more akin to a diffuse rather than a 
concentrated model of constitutional adjudication. 69  Let me turn now to the histori-
cal development of CCI in the Italian system that has established this dynamic.   
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   V. THE EVOLUTION OF CCI  

 Since the establishment of the Constitutional Court, CCI has characterised the prac-
tice of legal interpretation. Over time, CCI has evolved to become an instrument 
of dialogue and cooperation among the different judicial authorities that oper-
ate in the Italian system and, more precisely, among the Constitutional Court, the 
Supreme Court (Corte di Cassazione), and ordinary judges. Gradually, the resort 
to CCI has become widespread, favouring the rapprochement between the legal 
order and the constitutional order that the Founding Fathers originally thought of 
as separate. 70  The process that led CCI to play this important role can be divided 
into three main phases, 71  with important turning points especially in the interac-
tion between the Constitutional Court and the Supreme Court. This interaction, in 
fact, instantiates the combination, in the Italian system, of two levels of legality, the 
level of  ‘  constitutional legality ’   –  based on the Constitution and guaranteed by the 
Constitutional Court  –  and the level of  ‘ legal legality ’   –  based on the laws produced 
by the Parliament and guaranteed by ordinary judges and the Supreme Court. 72  
Especially in the 1950s and 1960s, the interaction between these levels  –  and the judi-
cial authorities that operate on them  –  led to conflicts between the Constitutional 
Court and the Supreme Court. These conflicts eventually came to an end and were 
followed by a peaceful coexistence gradually achieved through the use of two main 
instruments of coordination. On the one hand, the doctrine of living law developed 
by the Constitutional Court, according to which the Court decides in accordance 
with the decisions and interpretations of ordinary judges. On the other hand, the 
duty to engage in CCI imposed by the Court on ordinary judges and the Supreme 
Court. With the first instrument, the sphere of legal legality has progressively pene-
trated the sphere of constitutional legality. With the second instrument, the sphere of 
constitutional legality has progressively penetrated the sphere of legal legality, reduc-
ing the gap between them. 73  

 The relations between these spheres  –  and between the Constitutional Court, the 
Supreme Court and ordinary judges  –  provide the key to the history of CCI in the 
Italian system. Let me turn now to the three main phases of the evolution of CCI. 

   A. First Phase  

 In a first phase (1956 – 1965), the Constitutional Court established the centrality of 
its own role with respect to CCI, avoiding as much as possible having to delegate 
conforming interpretation to ordinary judges. The Court stated that  ‘ even in the pres-
ence of a single unconstitutional meaning, which could be given to the contested 
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provision, this provision should be annulled ’ . 74  In such terms, the Court established 
the idea that CCI was exclusively its own competence. The reasons in support of 
this monopoly are the same as those in favour of the concentrated system of judicial 
review. On the one hand, there is the idea that a  ‘ specialised ’  body has greater politi-
cal sensitivity and, therefore, can better protect the Parliament from arbitrary judicial 
decisions on the constitutionality of ordinary laws. On the other hand, there is the 
idea that legal certainty can be better guaranteed by a centralised exercise of judicial 
review, which avoids conflicting judicial rulings on the constitutional legitimacy of 
the laws. 75  

 With decision 3/1956, the Constitutional Court, in the fi rst few months of its 
existence, introduced an adjudication instrument that no constitutional or legisla-
tive provision explicitly encompassed, that is, the interpretative judgment of rejection 
(sentenza interpretative di rigetto). 76  This is the instrument with which the Court 
rejects a question of constitutional legitimacy on the basis of the reading of the 
contested norm upheld by the referring judge and, therefore, declares unfounded the 
doubt of its constitutionality providing a different reading of that norm, that is, a 
reading in conformity with the Constitution. By introducing such instrument  –  and 
CCI along with it  –  the Constitutional Court extended its own jurisdiction to the 
interpretation of ordinary laws in light of the Constitution, and at the same time 
advised regular courts to broaden their interpretation and enter the realm of consti-
tutional values. 77  

 This dual move had a crucial relevance for the development of the Italian system 
of constitutional justice. First, it opened a new path for the exercise of judicial review. 
Besides the options of declaring the questions raised before the Court as founded or 
unfounded, the decision disclosed a third, interpretative, option, that is, the option 
of making those declarations dependent, even if only in part, on a certain reading of 
the norm at stake. Second, the Court established its own interpretative authority with 
regard to ordinary laws and, at the same time, attracted the action of ordinary judges 
within the realm of constitutional interpretation. By this, the Court reduced the 
distance between the sphere of legal legality and the sphere of constitutional legality, 
which were separated in the original view of the Founding Fathers. 78  

 In both respects, decision 3/1956 marked the beginning of a process that has 
progressively led from confl ict to dialogue between the Court and ordinary judges. 79  
In fact, the decision made it clear that the Court can give an interpretation of the law 
that differs from the interpretation given by ordinary judges, if required to ensure that 
the law is compatible with the Constitution. Likewise, the Court established that it 
could declare groundless  –  and reject  –  a question of constitutional legitimacy if it is 
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raised with regard to a norm that can be interpreted in constitutionally conforming 
terms. 

 An important aspect of interpretative judgments of rejection, however, is that they 
do not have  erga omnes  effects and do not bind ordinary judges, who can still give a 
different interpretation of that norm and challenge its constitutionality. In fact, the 
extent to which ordinary judges follow them, and the underlying Court ’ s interpreta-
tions, depends on their willingness to cooperate with the Court. 

 In this fi rst phase, ordinary judges did not interact with the Court in the domain 
of constitutional interpretation, since they had not yet developed a suffi cient degree 
of constitutional sensitivity. The Court, thus, played a central role in CCI. 80  Yet, grad-
ually, the Court began to consider the living law based on the interpretations given 
by ordinary judges as a limit to its own interpretative activity and began to involve 
ordinary judges in constitutional interpretation. As a consequence, the pre-eminence 
of the Constitutional Court has gradually diminished and, in parallel, the Court and 
ordinary judges have started to interact and engage in dialogue.  

   B. Second Phase  

 The interaction between the Court and ordinary judges, oscillating between conflict 
and dialogue, marks the second phase (1965 – 96) in the evolution of CCI in the Italian 
system. In fact, the interaction began as one of conflict, but gradually a balance was 
struck between the Court and ordinary judges with respect to the performance of 
CCI. The balance has been achieved, on the one hand, by virtue of the increasing 
relevance given by the Court to the  ‘ living law ’  and to the interpretation of ordinary 
laws given by ordinary judges, and, on the other hand, by virtue of the obligation, 
gradually imposed by the Court on ordinary judges, to conform their interpretation 
of ordinary laws to the Constitution and take into due account the interpretation of 
the Constitution given by the Constitutional Court. 

 The beginning of this new phase has been marked by the  ‘ entrance ’  of ordinary 
judges into the realm of CCI. In 1965, a meeting of the Italian National Association 
of Magistrates ended with a motion inviting ordinary judges, before raising ques-
tions of constitutional legitimacy, to utilise the Constitution as a normative resource, 
understood as the power to directly apply the Constitution as well as to inter-
pret ordinary laws according to it. 81  In the same year, one of the most signifi cant 
episodes in the confl ict between the Constitutional Court and ordinary judges took 
place. The Supreme Court (Corte di Cassazione) did not adhere to an interpretation 
given by the Constitutional Court in an interpretative judgment of rejection. The 
Constitutional Court, for its part, imposed its own interpretation with a manipula-
tive decision of acceptance (sentenza manipolativa di accoglimento), which sparked a 
confl ict between the two Courts. On the one hand, ordinary judges and the Supreme 
Court could resist the readings offered by the Constitutional Court in interpretative 
judgments of rejection, given the lack of  erga omnes  effects; on the other hand, the 
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Constitutional Court reacted by imposing its own interpretations, claiming a central 
role in CCI. This confl ict started to subside when the Constitutional Court intro-
duced the doctrine of living law and, in parallel, ordinary judges started to engage 
in CCI and to infuse constitutional norms  –  and the Constitutional reading of those 
norms  –  into the application of ordinary law. 82  

 As noted by Romboli, 83  two decisions  –  interpretative judgments of  rejection  –  
taken by the Constitutional Court in 1998 84  have been especially relevant for the evolu-
tion of the relations between the Court, the Supreme Court, and ordinary judges. In 
fact, the reaction of the Supreme Court to these decisions arrived with the  Anagni  
decision (1998) 85  and, much later, with the  Pezzella  decision (2004), 86  putting forward 
a different attitude of the Supreme Court towards the Constitutional Court. 

 With both decisions, the Supreme Court took a position on three relevant aspects. 
The constraints for the referring judge deriving from interpretative rejection judg-
ments (sentenze interpretative di rigetto) issued by the Constitutional Court; the 
constraints deriving from such decisions for all other judges; and the role of the 
Constitutional Court and of the Supreme Court (Corte di Cassazione) in the inter-
pretation of the law. On these aspects, the Supreme Court ruled in different terms in 
the two decisions, shifting from the acknowledgement of the centrality of the role 
played by the Court to the view that ordinary judges should have a margin of inter-
pretative manoeuvre, especially with regard to CCI. 87  

 The Supreme Court took different positions because of various factors. The fi rst 
factor is the evolution of the Constitutional Court ’ s doctrine of the living law. This 
doctrine has favoured, throughout the second phase, the end of confl icts between the 
two courts and their rapprochement. Afterwards, however, the Court ’ s reliance on this 
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doctrine diminished, 88  a result also of the criticisms it raised for the risks that could 
come from the Court ’ s excessive reliance on the interpretations provided by ordinary 
judges and the possible loss of centrality for the Court. 89  Indeed, the doctrine was 
criticised for the vagueness of the concept of  ‘ living law ’  and, consequently, for the 
wide margin of discretion enjoyed by the Constitutional Court in identifying and 
interpreting such law. 90  Progressively, thus, the Constitutional Court has been distanc-
ing itself from the living law, to the point of explicitly inviting ordinary judges to 
work toward a conforming interpretation, even if a living law or a univocal judicial 
approach is present. In this regard, the judge has the means to comply with the domi-
nant jurisprudential approach, but is not obliged to do so. 91  From this perspective, the 
Constitutional Court has started giving priority to its own conforming interpretation 
over adherence to the living law, when they are not compatible. 

 A second, signifi cant factor has been the doctrine that the Constitutional Court 
started to establish during the 1990s, between the second and the third phase, requir-
ing ordinary judges to perform CCI. More precisely, this doctrine says that ordinary 
judges must prove, in respect of their motivation, that they sought, and privileged, 
the interpretative solutions that allow to conform the meaning given to a legal norm 
to the constitutional standards that ground the doubt of constitutionality concerning 
that norm. 92  

 Ultimately, the Court has given special emphasis to the canon of CCI in two direc-
tions. On the one hand, the Court has weakened its ties to the living law, widening the 
scope of its own action with regard to conforming interpretation; on the other hand, 
the Court has  ‘ insistently ’  93  affi rmed the existence of a duty of conforming inter-
pretation for ordinary judges. These two movements have reinforced one another, 
establishing a coordination between the Court and the other judicial authorities. 94  

 Along these lines, between the second and the third phase of the evolution of 
CCI, the Constitutional Court placed greater emphasis on judges making use of 
their interpretative remit to pursue those readings of a norm that best comply with 
constitutional principles, and in the process avoid triggering any questions of consti-
tutionality that CCI could settle. 95   

   C. Third Phase  

 The third phase (from 1996 to today) has been characterised, on the one hand, by the 
increasing emphasis of the Constitutional Court on the duty of ordinary judges to 
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perform CCI, and, on the other hand, by the awareness of ordinary judges about the 
contribution that they can give to conforming interpretation and the instruments that 
they can use to this end, relying on constitutional norms with all their  ‘ semantic and 
normative potential ’ . 96  It is precisely in this phase that the Court has been identifying 
the canon of CCI as  ‘ pre-eminent ’  with respect to other interpretative canons, based 
on the arguments illustrated above and built around the quest for unity of the legal 
system and the principle of preservation of legal acts. 

 This phase started with the famous decision of the Constitutional Court 
n. 356/1996, according to which, as cited earlier,  ‘ we do not declare a law constitution-
ally illegitimate if it is possible to give an unconstitutional interpretation of it  …  but 
rather if it is impossible to give a constitutional interpretation of it ’ . 

 This new approach marked the start of a new era in which the Constitutional 
Court, given the possibility of giving a constitutional interpretation of an ordinary 
law, rejects the question of constitutionality concerning that norm, requiring ordi-
nary judges to proceed with the conforming interpretation prior to, if not instead of, 
the Constitutional Court. 97  According to this approach, thus, the attempt to interpret 
ordinary laws in conformity with the Constitution must be made, fi rst, by ordinary 
judges and only after, if necessary, by the Court. In these terms, the attempt of the 
ordinary judge to provide a constitutionally conforming interpretation of the norm 
must precede the review of that norm by the Constitutional Court. If the referring 
judge does not prove, in its order of remittal to the Court, the attempt to interpret 
the contested norm conforming to the Constitution, the question is not admissible 
before the Court. 

 This favouring of the Constitutional Court for the performance of CCI by ordi-
nary judges has become more and more intense, with the Court explicitly requiring 
them to proceed with the conforming interpretation of the law before raising a ques-
tion of constitutionality 98  and gradually establishing a burden of engaging in CCI for 
ordinary judges. 

 More precisely, ordinary judges, in order to avoid the Court rejecting a question 
of constitutionality, must: (a) account for judicial interpretations that differ from the 
one they propose and demonstrate that those alternative interpretations do not allow 
for a reading of the law conforming to the Constitution; 99  (b) avoid proposing alter-
native interpretative solutions; 100  and (c) produce  ‘ an exhaustive and not implausible 
motivation ’  regarding the reasons that led them to choose a certain interpretation 
as the only feasible one. 101  On this basis, according to part of the Italian doctrine, 
CCI has become a third requirement to access the Court, alongside the requirements 
of relevance and of not manifest groundlessness. 102  A different reading, however, 
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points out that CCI is not a third requirement, but rather a step that necessarily 
 introduces  –  and is part of  –  the inquiry into the requisites of relevance and not mani-
fest groundlessness. 

 Along these lines, the Constitutional Court has established the centrality and pre-
eminence of the interpretative canon of CCI also for ordinary judges who became 
part of the CCI endeavour, with a twofold effect. On the one hand, the scope of the 
Court ’ s interpretative action has become narrower, and, on the other, the scope of 
the action undertaken by ordinary judges has become broader almost to the point of 
approximating a system of diffuse judicial review. In this regard, part of the doctrine 
highlights how the Italian system has come to gradually resemble the German system, 
albeit without the same guarantees against a possible glut in the diffusion of judicial 
review (in Germany there is, in fact, the possibility for citizens to appeal directly to 
the Court, which is not possible in the Italian system). 103    

   VI. THE IMPACT OF CCI ON THE ITALIAN SYSTEM OF 
CONSTITUTIONAL JUSTICE AND THE BEGINNING OF A NEW PHASE  

 The history of CCI in the Italian system has been characterised by a major problem, 
namely delimiting the interpretative spaces of the Constitutional Court and ordi-
nary judges within the framework provided by a centralised system of constitutional 
review. In this respect, the evolution of CCI has led to an overlapping between the 
Constitutional Court ’ s interpretative activity and the activity of ordinary judges, as 
the result of efforts that went in two directions, that is,  ‘ from judges to the court ’  and 
 ‘ from the court to judges ’ . 104  

 In the fi rst direction, a crucial step was the Court ’ s application of the doctrine 
of living law and the imposition of the burden of CCI on ordinary judges. In the 
second direction, a crucial, and related, step was the performance of CCI by ordinary 
judges. The combination of these moves allowed for a gradual convergence between 
the interpretative options endorsed by the Court and the readings offered by ordinary 
judges. 

 On this basis, CCI has become the core of the relations between ordinary judges 
and the Constitutional Court, which, from the 1990s to the present day, have been 
progressively reinforcing their coordination. As discussed above, the Court left ordi-
nary judges with a very wide margin of manoeuvre, through the invitation  –  and, 
then, the duty  –  to engage in CCI. 105  

 In more recent years, however, the Constitutional Court has changed this approach 
and its relations with ordinary judges. As Lamarque observes, the Court has gradu-
ally developed the awareness that the burden of CCI on ordinary judges and their 
involvement in constitutional interpretation, if excessive, may undermine the Court ’ s 
central role in the system of judicial review. 106  This awareness has been confi rmed 
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by a decrease in the number of referral orders, which points to the ordinary judges ’  
attitude of being autonomous with regard to interpretation. 107  

 As a consequence of this fear of losing ground and centrality, the Court has 
started modifying its attitude towards CCI and the terms in which ordinary judges 
should take part in it, in three directions. 108  

 First, an increase in the Court ’ s resort to decisions of rejection or inadmissibility, 
as well as a reduction in the use of orders. The order, in fact, is a decisional instru-
ment that might harm the centrality of the Court because the invitation addressed to 
ordinary judges  –  if not accompanied by a suffi cient justifi cation  –  is not followed in 
a fairly high percentage of cases. 109  In sum, the order would have an inhibiting impact 
on the dialogue between the Court and ordinary judges. 

 Second, the weakening of the burden for ordinary judges. The Court no longer 
asks ordinary judges to  ‘ prove that a conforming interpretation is impossible ’   –  as 
stated in the famous 1996 decision  –  but rather asks to prove that such interpretation 
is  ‘ unlikely or diffi cult ’ . 110  This  ‘ erosion ’  111  of the CCI canon previously established 
began with the Court ’ s decision of 2015 and then was confi rmed by the Court in 2017. 

 Third, besides this change of approach with respect to the duties of ordinary 
judges, the Court changed its approach also in respect of the forms of CCI suggested 
to ordinary judges. In fact, the Court has begun to express its own preference for judi-
cial interpretive arguments that follow the higher courts ’  guidelines. 112  

 For this change of approach, the Court ’ s decision 221/2015 marks an important 
turning point. With this decision, the Court has stated that the failure of the refer-
ring judge to attempt to give interpretations conforming to the Constitution is not a 
condition of admissibility of the question of constitutionality: 

  The possibility of a different, alternative, interpretation, which the referring judge did not 
deem to adopt, has no relevance for the purposes of compliance with the procedural rules 
of constitutional adjudication, since verifying the existence and legitimacy of this further 
interpretation is a matter that concerns the merits, rather than the admissibility, of the 
question of constitutionality.  

 Two years later, with the decision 42/2017, the Court refined this new approach, stat-
ing that  ‘ if the interpretation chosen by the referring judge is to be considered the only 
persuasive one, it is a point that goes beyond admissibility and relates, on the other 
hand, to the merits of the question ’ ; 113  therefore, if  ‘ we do not declare a law constitu-
tionally illegitimate if it is possible to give an unconstitutional interpretation of it  …  but 
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rather if it is impossible to give a constitutional interpretation of it ’ , 114  this does not 
mean that when a constitutionally conforming interpretation cannot be (easily) given, 
the question should not be considered and scrutinised on its merits. Such consid-
eration and scrutiny is crucial, even if only in terms of establishing  ‘ whether the 
interpretative solution conforming to the Constitution rejected by the referring court 
is possible instead ’ . 

 In such terms, the burden of CCI has started being an obligation of means or, 
more precisely, one of diligence. To incidentally introduce a judgment of constitu-
tionality, the ordinary judge should argue that, by ordinary hermeneutical means, it is 
not possible to conform the meaning of the legal norm at stake to the Constitution. 115  
When this is the case, the Court cannot issue a decision of inadmissibility of the 
question, but at most an interpretative judgment of rejection, if it considers that a 
conforming interpretation is possible. 116  

 With this decision, the Court has started  ‘ deconstructing ’  the canon established 
with the 1996 decision, 117  pointing to a new era in the interaction between the 
Constitutional Court and other judicial authorities. An interaction that, again, fi nds 
its core in the practice of CCI. As always, CCI is used by the Court to calibrate its 
own interpretative power vis- à -vis the power of ordinary judges and the Supreme 
Court, so as to keep them in the equilibrium required by the hybrid system of consti-
tutional justice adopted in Italy. 

 In this respect, the most controversial question still concerns the terms under 
which the Constitutional Court should interact with ordinary judges and, thereby, 
handle the dialogue with them, without compromising its own role in the system 
of constitutional adjudication and, at the same time, the equilibrium with ordinary 
judges that is required in order to avoid new confl icts among them. The answer to 
this question crucially depends on the instruments used by the Court to address the 
questions of constitutionality raised by ordinary judges and the interpretation of the 
contested provision adopted by the ordinary judge. 

 In this sense, since their introduction in the Italian system, interpretative deci-
sions ( sentenze interpretative ) have played a central role. In fact, the performance of 
CCI  –  by the Court and by ordinary judges  –  has been strongly linked to the Court ’ s 
resorting to this type of decision. 

 With interpretative judgments of rejection, as mentioned before, the Constitutional 
Court rejects a question of constitutionality raised in respect of a legal norm and, 
furthermore, provides an interpretation of that norm that differs from the interpreta-
tion provided by the referring judge. To provide this interpretation, the Court resorts 
to CCI and thereby invites the referring judge, and other judges, to follow its own, 
conforming, reading. As we saw, this type of decision is not envisioned by any legal 
provision, but the Court started issuing interpretative judgments very early, the fi rst 
being n. 8/1956. By introducing and using this instrument, the Court has pursued 
and achieved two ends. First, extending its competence to the interpretation of the 
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law; and second, advising ordinary judges to expand their interpretation process 
beyond the bounds of ordinary law and into the sphere of constitutional values. 118  

 Still, it is controversial whether, and how, the Court should use this type of 
decision. In very general terms, there are two approaches to this issue. According 
to a fi rst approach, 119  the Court should accept, and scrutinise the merits of, ques-
tions of constitutional legitimacy whenever there is a possible interpretation of the 
contested provision that does not conform to the Constitution. According to another 
approach, 120  the Court should reject questions of legitimacy if there is the possibility 
of a conforming interpretation and it should suggest such interpretation in an inter-
pretative judgment of rejection. 

 These approaches point in different directions, especially with regard to the 
upshots of the position taken by the Court. In the fi rst case, the decision of the Court, 
in case of annulment of the contested provision, has  erga omnes  effects. In the second 
case, the interpretative decision of rejection has effects only in terms of the referring 
judge, although it has persuasive authority with regard to all other ordinary judges. 

 However, the approach that is currently dominant, in the legal doctrine as well 
as in the jurisprudence, is the approach according to which the Court must resort to 
interpretative judgments of rejection when there is the possibility of a constitution-
ally conforming interpretation of the contested provision. Be that as it may, the way 
in which the Court should reject the question, and signal to ordinary judges the inter-
pretative path to take, remains controversial. 

 The interpretative judgment  –  of rejection or acceptance  –  seems to be the most 
suitable instrument to orientate ordinary judges. In fact, although judgments of 
rejection do not have  erga omnes  effects, they nevertheless exert persuasive author-
ity. Being motivated, such judgments provide arguments that infl uence the reasoning 
of ordinary judges and provide a basis for their decisions. Nonetheless, the Court 
often resorts to interpretative  orders  of rejection, which are succinctly motivated and 
therefore seem to be a less suitable instrument to impact on the decision-making of 
ordinary courts. Through the motivation, in fact, interpretative judgments expound 
and set out the reasons that led to the rejection/acceptance of a question raised 
before the Court. By this, such judgments offer the necessary elements to ordinary 
judges to know and appreciate the conforming interpretation of the norm at stake 
and, therefore, to consider whether to adopt the same interpretation. In such terms, 
interpretative judgments can favour the establishment of a dialogue  –  and coordina-
tion  –  between the Court and ordinary judges more than ordinances can. 

 In this respect, it is necessary to highlight an important distinction between 
interpretative judgments of rejection and acceptance. 121  The former propose an inter-
pretation conforming to the Constitution, while the latter exclude one of the possible 
meanings of the contested provision by accepting the doubt that it does not conform 
to the Constitution. The Court ’ s choice of the decision-making technique fl uctuates 
between these two fronts. On the one hand, the judgments of acceptance, acting in 
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the negative, guarantee certainty with respect to an interpretative option to exclude. 
On the other hand, judgments of rejection guarantee clarity and encourage collabora-
tion with ordinary judges, offering a positive interpretation in accordance with the 
Constitution that those judges can follow. 122  These are the different needs justify-
ing the different interpretative options that guide the choices of the Court in this 
sense. An equilibrium among them can be achieved as long as the interaction among 
the Court and ordinary judges unfolds through the use of decisional techniques that 
motivate the interpretations adopted by the Court.  

   VII. CONCLUSION  

 Ultimately, in a concentrated system of judicial review, the Court has, and should 
retain, the power of determining whether a legal norm violates the Constitution  –  
and whether it is not possible to give a constitutionally conforming interpretation 
of that norm. At the same time, however, this power comes with the burden for the 
Court of guiding the practice of CCI so as to ensure that its own interpretations reach 
ordinary judges through adequately motivated decisions. Only in these terms does the 
Court put ordinary judges in the condition of appreciating the interpretative reasons 
that support its decisions, and to assess whether those reasons fit their own read-
ing and application of ordinary law. Such exchange of reasons allows for a dialogue 
among different judicial institutions, operating at different levels of the system, which 
ensures uniformity in the interpretation and application of the law and, therefore, 
legal certainty, as required by the rule of law. 

 Furthermore, such dialogue favours a cross-fertilisation of interpretative 
options  –  throughout the system  –  and, by this, leads to the establishment of a refl ective 
equilibrium 123  that ultimately improves and strengthens the judicial doctrines emerg-
ing from the (joint) practice of CCI. 124  Indeed, refl ective equilibrium can be narrow 
or wide. 125  In the fi rst case, it is the result of a deliberative process that goes back and 
forth between a particular judgment and the principles or reasons that  –  from the 
perspective adopted by the deliberative agent  –  are relevant in order to ground that 
judgment. In the second case, the refl ective equilibrium results from a deliberative 
exercise testing a judgment on a particular case against a wider spectrum of princi-
ples or reasons that pertain not only to the perspective of the deliberative agent, but 
also to other perspectives. By this, the deliberation proceeds towards the establish-
ment of a  wide  refl ective equilibrium, based on the mutual adjustment between a 
particular judgment and a varied  –  broader  –  spectrum of arguments and reasons 
that are relevant for the justifi cation of that judgment. The interaction between the 
Constitutional Court and ordinary judges in the practice of CCI  –  and other forms 
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of judicial dialogue 126   –  points to this second form of refl ective equilibrium. Indeed, 
the practice of CCI allows both the Constitutional Court and ordinary judges to test 
their interpretative solutions against the reasons and principles of their own inter-
pretative doctrines and, also, against the reasons and principles of other doctrines, 
adopted by other judicial actors. Ultimately, the different deliberative agents  –  ie the 
courts involved  –  refi ne their own arguments, and the principles that ground those 
arguments, by comparing them with alternative arguments and principles, being 
prompted to clarify the terms in which they differ and/or converge. Along these lines, 
the practice of CCI gradually leads to the progressive elucidation and refi nement of 
conforming interpretative arguments, enhancing the justifi cation offered on the basis 
of such arguments at the different levels  –  and by the different actors  –  of the judicial 
system.   
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