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Foreword to the Third Edition

More than a decade ago, I was requested by the Directors of the
International Encyclopaedia of Laws to draft a monograph about civil
procedure before the European Courts in Luxembourg. I accepted with
great pleasure, and the first edition of the book was published in 2011.

When the second updated edition had to be prepared, I asked my pupil Prof.
Carlo Rasia to take part in the work with me. So, we signed the second
edition together in 2019.

This new 2022 third edition is the perfect moment for further change. Carlo
Rasia has undertaken the task of correcting and updating the text. In this
way, thanks to the work of a young and brilliant scholar, the procedural law
school of Bologna may adequately ensure the continuation of the studies
related to the EU proceedings, with a hopeful glance towards the future.

Bologna, January 2022
Paolo Biavati



General Introduction

§1.    Historical Outlines and Sources of Law of the Jurisdiction
and Legal Proceedings of the European Union

I.    The Treaties Establishing the European Communities

1. The treaties are the main source of the procedural law of the European
Union (EU). Reference is made here to the three treaties establishing the
European Communities (Paris, 18 April 1951, European Coal and Steel
Community (ECSC) and Rome; 25 March 1957, European Economic
Community (EEC); and European Atomic Energy Community (EAEC)).
From the beginning, the Court of Justice (CJ) was considered the judicial
organ. The ECSC Court started its activity in 1954 and the single CJ on 6
October 1958.

The European Community (EC) Treaty has been, of course, the basic
source, taking into account that the ECSC Treaty expired on 23 July 2002
and the application of the EAEC Treaty is more and more limited. The EU
Treaty (Maastricht, 7 February 1992) started the extension of the
jurisdiction also to subjects not related to the EC pillar.

It has to be considered that, in the meanwhile, the treaties have been
modified several times due to both the enlargement of the community and
the progressive expansion of the EU (with reference, in particular, to the
Treaty of Amsterdam, signed on 2 October 19971 and the Treaty of Nice
dated 26 February 2001).2

 

II.    From the Treaty of Lisbon to the UK Withdrawal from the EU



2. Following the failed introduction of the constitutional treaty, European
integration continued its way, even if with more limited goals. The Treaty
of Lisbon was signed on 13 December 2007. After the favourable exit of
the Irish referendum (October 2009), the new Treaty entered into force on 1
December 2009.3

Within the framework of Lisbon, the subject of the treaties is divided into
two texts: the Treaty on European Union, which is enhanced with new
content, and the Treaty on the Functioning of the European Union (TFEU),
which replaces the EC Treaty. The distribution of the rules between the two
treaties has implied a new numbering.

The Member States confer competences on the Union to attain objectives
they have in common. The use of the Union competences is governed by
the principles of subsidiarity and proportionality.

The legislative and budgetary functions are exercised by the European
Parliament (whose members are elected by the Union’s citizens by direct
universal suffrage for a term of five years) and the Council (which consists
of a representative of each Member State at the ministerial level, who may
commit the government of the Member State in question and cast its vote).
The ordinary legislative procedure shall consist of the joint adoption by the
European Parliament and the Council of regulations, directives and
decisions, on proposal by the Commission. The Commission is the main
executive body of the EU.

After the Treaty of Lisbon, the European Council shall define the general
political choices of the EU. It shall consist of the Heads of State or
Government of the Member States. It elects its President, who exercises the
external representation of the EU on issues concerning its common foreign
and security policy (CFSP).

3. The initial structure consisting of pillars created in Maastricht has been
superseded and the EU is given a single legal personality (which replaces
and supersedes the EC: Article 1 EU). When the ECSC was dissolved, the
EC was replaced by the Union. However, it should be mentioned that the
Protocol in the annexed Treaty of Lisbon annuls most of the provisions in
the treaty referring to the jurisdictional function and states that the
provisions in the TFEU (Article 106a EAEC) apply to the EAEC. The
Charter of Fundamental Rights is recognized as legally binding as the
treaties, even if it remains a separate document (Article 6 EU); as a



consequence, the principles of the Charter can be immediately implemented
within the jurisdictional bodies. Among the various human rights, the
Charter includes those relative to jurisdictional protection (Article 47). At
the same time, the Union adheres to the ECHR, according to the
instructions of the attached Protocol No. 8. Furthermore, the fundamental
rights, guaranteed by the EHRC and resulting from the mutual
constitutional traditions of the Member States, form part of the Union’s law
as general principles. The European policies are organized on the basis of
three spheres: those exclusively belonging to the Union, those exclusively
belonging to the Member States, and those with shared competence, which
include freedom, security, and justice (Article 4(2) TFEU) and, therefore,
cooperation in civil matters, which is dealt with in Article 81 TFEU.

4. The above-mentioned enlargement of the community of Member
States took a step back in 2017 when the UK formally manifested its
intention to leave the EU. The UK's intention to withdraw from the EU
came after the referendum on the UK membership of the EU which took
place on 23 June 2016.4 Following long negotiations, on 31 January 2020,
forty-seven years after its accession to the EU, the United Kingdom left the
EU (so-called Brexit withdrawal agreement).5

The withdrawal of the UK from the EU created an unprecedented
situation so that in response to this unique circumstance, the EU has
consistently attempted to create a new partnership between the Union itself
and the UK, embracing trade and many other areas of cooperation.

During the Brexit negotiations, the role that the CJ would have played
after the withdrawal was a major matter of principle, because the UK
considered it necessary in the process of regaining independence and
control over its own laws. Although the UK left the EU, the CJ continued to
have jurisdiction in any proceedings brought by or against the UK and give
preliminary rulings on requests from UK courts and tribunals made before
the end of the transition period,6 which was set for the end of 2020.7

This means that the Court of Justice of the European Union has no legal
powers on new disputes any longer and, consequently, courts and tribunals
of the UK will not be bound by future decisions of the European Court of
Justice (ECJ). It must be pointed out that according to Article 87 of the
Agreement, if the European Commission considers that the United
Kingdom has failed to fulfil an obligation under the Treaties or under Part



Four of the above-mentioned Agreement before the end of the transition
period, the European Commission may bring the matter before the ECJ
under Article 258 TFEU or the second subparagraph of Article 108(2)
TFEU. The agreement provides that the Commission shall apply the same
principles in respect of the United Kingdom as in respect of any Member
State; moreover, it defines the procedural rules applicable to the
proceedings before the ECJ.8

 

III.    The EU’s Approach in Tackling the Pandemic Crisis

5. The last few years have been characterized not only by the UK
withdrawal from the EU, but also by the spread of the coronavirus and the
resulting pandemic crisis, which has caused an economic and social
breakdown. Since the beginning of 2020, due to the spread of the
coronavirus, States and institutions have had to react to the economic and
health crisis that followed. As well as other continents, Europe was hit by
the coronavirus pandemic and in response to the economic and health crisis,
the EU institutions had to demonstrate their capacity to adapt and innovate.9
The restrictions adopted by the Member States made the preparation of the
parties’ statements and the consultations between their representatives a
much more complex task than expected.

Accordingly, the institution had to minimize people-to-people contacts
and to encourage – as far as possible – remote working and electronic
communications. Therefore, on 13 March 2020, given the global extent of
the health crisis, the Court requested all staff of the institution to work from
home, in collaboration with the members of the Courts and administrative
staff of the institution. As the national restrictions were introduced, all
hearings that had been scheduled to take place after 16 March 2020 were
cancelled and then rescheduled.10

Moreover, the Court received a significant number of requests for
deferral of the time limits for lodging statements or written observations
and initially granted those requests on a case-by-case basis. Consequently,
on 19 March 2020, the Court took the decision to extend all the time limits
prescribed in pending proceedings by one month, except for the time limit



in cases of particular urgency, such as those subject to the urgent
preliminary ruling procedure or the expedited procedure.

Although the measure slightly increased the length of the overall
proceedings before the ECJ, it nevertheless allowed the parties to take part
in the procedure under more convenient conditions.

The impossibility of ensuring that hearings be held in person has led to
the introduction of a new type of hearing, with undeniable effects on the
oral part of the procedure. It should be pointed out that the conduct of oral
hearings has not changed, except for the fact that Member State officials
and representatives of the parties can remain in their country and participate
remotely.

This kind of hearing was made subject to consent of the lawyers and
agents on behalf of the parties in each case, in order to guarantee
compliance with the requirements of a fair trial and to maintain the high
level of quality of simultaneous interpretation.

6. Statistics11 highlight that in 2021, 131 hearings were held by
videoconference before the CJ and the General Court (GC), some of which
entailed the remote participation of up to four parties. Furthermore, due to
the introduction of widespread remote working arrangements as a result of
the need to ensure social distancing, both courts and departments have
introduced paperless document and decision-making processes, resulting in
many cases of simplification and streamlining of approval processes.

 

IV.    The Statute of the Court of Justice

7. A protocol on the Statute of the relevant CJ (Article 245 EC, Article
160 EAEC, Article 45 ECSC), covering both relevant organizational
matters (so to speak regarding the judicial system) and procedural rules,
was attached to each of the original treaties establishing the Community.
The Treaty of Nice introduced a single protocol on the Statute of the CJ
annexed to the EU Treaty, EC Treaty, and EAEC Treaty.

The Treaty of Nice also simplified the procedure for amending the
Statute. According to Articles 245 EC and 160 EAEC, the Statute could be
modified by a Council Act (except for title I, regarding the status of the



judges and of the Advocates-General, and for Article 64, subject to the rules
on the modification of the treaties), with its unanimous approval upon
request of the CJ and after consultation of the European Parliament and of
the Commission, or upon request of the Commission and after consultation
of the European Parliament and of the CJ.

8. After the Treaty of Lisbon, based on Article 281 TFEU, the Statute of
the CJ of the EU can be modified by the Parliament and by the Council
through the ordinary legislative procedure, except for title I and Article 64,
which still require the ordinary procedure for the modification of treaties.
Moreover, due to the abrogation of the previous law, the substitution of the
Statute of the Court with a new Statute, attached, as Protocol No. 3, to the
EU and TFEU treaties and to the EAEC Treaty, had become necessary. The
new protocol is not different from the one prior in force, except for the
adaptations and the changes strictly required by the new structure of the
treaties.

The Statute is now applicable to the CJ, to the General Court, and
includes an annexe dedicated to the previously established first specialized
court, that is to say, the Civil Service Tribunal (CST), which ceased to
operate on 1 September 2016 after its jurisdiction was transferred to the
General Court in the context of the reform of the EU’s judicial structure.

Modifications of the Statute are frequent. To date, the Statute has been
amended five times, the last one by Regulation (EU, Euratom) No.
2019/629 of the European Parliament and of the Council of 17 April 2019
amending Protocol 3 on the Statute of the CJ of the EU.12 The amendments
to the Statute resulting from the adoption of the previously mentioned
Regulation can be summarized as follows.13

First, the Court was given general jurisdiction to rule on actions for
annulment concerning the payment of lump sums or periodic penalty
payments imposed on a State, pursuant to Article 260(2) or (3) TFEU.
Second, in the light of the constant increase in the number of cases brought
before the Court and in the interest of the administration of justice, the aim
of the above-mentioned reform is to prioritize the establishment of a
procedure whereby the Court allows an appeal to proceed only where it
raises an issue that is significant with respect to the unity consistency or
development of Union law. Lastly, the legislator amended certain provisions
of the Treaty in order to coordinate the Statute with the corresponding



provisions of the TFEU and to provide for appropriate transitional
provisions for cases pending at the date of entry into force of the regulation.

 

V.    Rules of Procedure of the Judicial Bodies

9. One of the most significant characteristics of European procedural law
is that relevant sources of law come from the institutional initiative of the
judicial power. The CJ,14 the General Court (together with the CJ),15 and
the specialized courts16 have to issue their own Rules of Procedure (RP).
The rules have to be approved by the Council with a simple majority.17

Due to this characteristic, the Rules of Procedure of the judges in
Luxembourg can often be modified and therefore the courts provide
progressive adjustments as the need arises.18

The Rules of the CJ were completely renewed on 25 September 2012 and
the new text entered into force on 1 November 2012, with some
modifications made in June 2013, in July 2016 and on 31 July 2018. A total
renewal was also made for the Rules of the General Court, which are dated
31 July 2018.

Lastly, the Rules of Procedure of the CJ were amended on 9 April 2019
and on 26 November 2019.19 The latest reform replaced Article 14 of the
Rules of Procedure concerning the election of the First Advocate General
and introduced, after Article 159, Article 159a regarding the manifestly
inadmissible or manifestly unfounded requests and applications. The
updated version can be found on the Court website.

The Instructions to the Registrar of any court are attached to the
corresponding rules and, for the CJ, there is an additional set of
supplementary rules.

 

VI.    Other Sources of the Procedural Law of the EU: The Charter of

Rights – The European Soft Law

10. The general law principles common to the systems of the Member
States represent sources of the EU procedural law. Fundamental human



rights, as guaranteed by the European Convention for the Protection of
Human Rights and Fundamental Freedoms (signed in Rome, 4 November
1950) and as they result from the constitutional traditions common to the
Member States, shall constitute general principles of the Union’s law.20

Among these principles, the right to a fair trial within a reasonable time by
an independent and impartial tribunal (Article 6 of the Convention) has to
be recalled.21

The Charter of fundamental rights of the EU (Nice, 7 December 2000),
which is now immediately binding, recognizes a series of human rights,
including the right to an effective remedy before a tribunal (Article 47).22 In
fact, pursuant to the new Article 6 EU (introduced by the Treaty of Lisbon),
the Union recognizes the rights, freedoms, and principles set out in the
Charter of Fundamental Rights of the EU, as adapted at Strasbourg on 12
December 2007, which shall have the same legal value as the Treaties.
Moreover (what is very important from the point of view of jurisdiction),
the rights, freedoms, and principles in the Charter shall be interpreted in
accordance with the general provisions in Title VII of the Charter governing
its interpretation and application and with due regard to the explanations
referred to in the Charter, that set out the sources of those provisions.23

At the same time, the Union adheres to the ECHR, according to the
instructions of the attached Protocol No. 8. However, to date, adhesion has
not been achieved yet. What is more, a first adhesion agreement project was
not deemed to be compliant with the EU law by the CJ, with opinion No.
2/13, dated 18 December 2014.24 In December 2021, the negotiations
concerning the adhesion of the EU to the ECHR have been resumed and
they are still on.

It has to be stressed that the European Charter and the European
Convention on Human Rights (ECHR) are not perfectly identical. Even if
the basic rights are equally protected, it will be a task of the CJ to solve any
possible question arising from this difference.

11. The case law of the courts of the Union, and above all of the CJ, is
not technically deemed as a law source; however, judicial precedent forms
part of the acquis communautaire and maintains significant effective
relevance in determining the law in force.25



It is in any event useful to refer to the published Reports, which include
the text (often the complete version) of the decisions of the European
courts. This traditional tool is now supported by the Court website, which
gives users quick and complete information.

12. The European procedural soft law has become increasingly more
important and interesting. Single judiciary bodies are authorized to issue
practical instructions or information notices to the parties, which are likely
to exert a deep influence over the management of proceedings. It should be
mentioned that recent case law tends to attribute relevant consequences
when these indications are not complied with.

13. Lastly, it should be stressed that the Agreement on the European
Economic Space (EES) aimed at economic harmonization between the
former Communities and the twelve Member States, on the one hand, and
the European Free Trade Association (EFTA) Member States, on the other,
was signed in Oporto, 2 May 1992, and Brussels, 17 March 1993. The EES
Agreement, together with the attached protocols and declarations, contains
relevant provisions in relation to procedure. The signatory States who are
currently not members of the EU are Iceland, Lichtenstein, and Norway.

 

VII.    Relations Between Different Sources

14. The rules of the Treaty of the Union and of the founding treaties
(following subsequent amendments; and so, now the TFEU) are positioned
at the highest level. The Statute of the CJ is a single protocol added to the
EU, the TFEU, and the EAEC treaties, forms an integral part of them, and
is formally positioned at the same level.26 However, due to its simplified
modification procedure (except for the provisions of title I and of Article
64), it is in reality a source which is only partly at the same level. Also the
legal principles common to the Member States are positioned at the same
level as the treaties and of the Charter of Rights. Below that, it has
positioned a subordinate (or secondary) legislation (and therefore the Rules
of Procedure of the CJ, of the General Court, and of the specialized courts).

The case law, on the other hand, strongly influences the interpretation of
European law at different levels, according to the level of the source of the



judgment in question.
As regards the relationship between the Statute of the Court (higher, but

less complete source) and the Rules of Procedure (lower ranked, but more
detailed source), one must recall that, at law, the Rules include not only the
provisions foreseen by the Statute but also provisions required for its
application and, insofar as necessary, its completion.27 Surely, the Rules add
something to the provisions of the Statute; but this phenomenon has not
been considered a conflict.

 

§2.    Nature of Jurisdiction of the EU

15. The special feature of the legal system arising from the European
treaties is that the treaties not only set rules which are binding for the
Member States (and, therefore, compulsory for the citizens of those States
after the ratification of the international provisions within the internal legal
system), but they also set rules and acknowledge subjective positions (even
if only for some effects) directly on individuals. The legal relationships
coming from the treaties as a whole represent an autonomous system,
characterized by the great two principles regarding the immediate
applicability of its rules and its supremacy over the system of the Member
States. Rather, following the development of the Union, the division
between the European and the national sphere has to be taken into
consideration.

This special feature of the Union affects the nature of the jurisdiction,
which has to ensure that the law is observed through the interpretation and
the implementation of the treaties and of the secondary law sources
(regulations, directives, decisions) according to Articles 19 EU. The
jurisdiction represents, within the European system, the power to check and
guarantee the proper functioning of the mechanisms set up by the treaties. It
is therefore the jurisdiction of the special and autonomous system of the
Union.

It certainly has limited functions because the relevant system to which it
refers is limited and incomplete and because it only takes effect on certain
relations and not on the totality of the legal relations developing within the
Member States. So, while the national jurisdictions are complete, the Union



jurisdiction is limited; while the national jurisdictions are supported by the
strength of the coercion in implementing their decisions, the European
jurisdiction has to rely on the cooperation between the Member States (both
for the jurisdiction and the administration and, sometimes, for the
legislation) for the effective implementation of its decisions.

Nevertheless, the Union has a real jurisdiction; perhaps this jurisdiction is
weak from an enforcement proceeding perspective, but surely it is very
strong from a political point of view and therefore its decisions are enforced
just as the Member States’ ones.

16. Functions of the European judges are those typical of international
justice (such as the actions for failing to fulfil an obligation brought by a
Member State against another Member State) and of constitutional justice
(in every instance where the division of powers between the Member States
and the Union, or the different bodies of the Union, is under discussion).
However, they are also judges of last instance for the interpretation of the
EU law (and the CJ plays a role similar to a supreme national court),
administrative judges (e.g., when annulling unlawful acts of the
institutions), and judges with unlimited jurisdiction on subjective rights (in
EU non-contractual liability matters or in legal relationships regarding the
EU servants). These three functions (the most important in terms of
quantity) put the European jurisdiction in direct contact with situations of
damage suffered by individuals. Therefore, even if only in certain sectors,
the jurisdiction of the Union is an instrument for natural and legal persons
to enforce European law (or in any event in direct reference to the claims
they raise).

Certainly, cases of litigation between individuals are still excluded from
the Union’s jurisdiction. However, there are already some contrary
indications; for example, questions referred for preliminary ruling or certain
aspects of the litigation on intellectual property rights (as it will be more
deeply stressed afterwards). Moreover, according to Article 262 TFEU, the
Council, acting unanimously in accordance with a special legislative
procedure and after consulting the Parliament, may adopt provisions to
confer jurisdiction on the EU courts in disputes relating to the application of
Acts creating European intellectual property rights. Behind this approach,
there is the assignment of the capacity to take decisions in litigation
between individuals, for example, in European patent matters.



17. After the Treaty of Amsterdam, the jurisdiction of the CJ broadened,
for the first time, to the former third pillar of the Union, beyond EC
protection in the strict sense. The Treaty of Nice emphasized this
phenomenon.28 Lastly, after the Treaty of Lisbon, the restoration of the
European system based on the two Union treaties overcomes, inter alia, the
pillar structure of the Treaty set in Maastricht. There is no longer a
distinction between the Community and the intergovernmental jurisdictions
in the second and, especially, in the third Union pillar. The judicial power of
the CJ of the EU now covers all the matters ruled by the Union system, save
some limited and specified exceptions.

In fact, some specific situations, to be interpreted narrowly, do not lie
within the general jurisdiction of the European judicial system. The
jurisdiction of the Kirchberg’s bodies does not include CFSP. However, the
Court has jurisdiction in any procedure provided for by the treaties about
CFSP and decides the appeals brought by natural or legal persons within the
limits of actions for annulment, regarding the legality of European
decisions, which provide for restrictive measures vis-à-vis natural or legal
persons, adopted by the Council on the basis of Chapter II of Title V of the
EU Treaty (regarding CFSP).29

In the sector of freedom, security, and justice, only the validity or the
proportionality of operations carried out by the police, or by other law-
enforcement services of a Member State or the exercise of the
responsibilities incumbent upon Member States with regard to the
maintenance of law and order and the safeguarding of internal security, are
not included in the jurisdiction (also as regards preliminary procedures) of
the European judicial system.30

Laws and special conditions of judicial protection, through which the
Treaty of Amsterdam extended (exceptionally, at that time) the jurisdiction
of the CJ outside the Community pillar, are abrogated (save the provisional
rule settled by Protocol No. 36 attached to the Treaty of Lisbon) so, the
procedure for the judicial interpretation pursuant to Article 35 EU; the
action for special avoidance, ruled by paragraph six of the same provision;
the procedure for the settlement of disputes pursuant to Article 35(7), EU;
the main application for interpretation, pursuant to Article 68(3), EC.

 



§3.    The Jurisdiction in the Constitutional Framework of the
Union

18. The judges of the Union have the following functions:

(a) to control the institutions (especially the Commission, the Council, and,
ever increasingly, the Parliament), to ensure that their activity is
compliant with the treaties and, in any event, with the proper hierarchy
of the law sources of the Union;

(b) to ascertain that the Member States fulfil their obligations set by the
system of the Union;

(c) finally, to complete the system of the Union both setting out principles
of the system (making clear the content of the already existing rules,
especially of the treaties) and developing and filling in the gaps due to
the limitations of the system.

 
 The first two duties are quite similar to those pertaining to judges in a
national system. The third duty – interpreting, integrating, and creating the
system – is peculiar to the European jurisdiction and, especially, to the CJ.
This duty can be examined from two perspectives: historical and
systematic.

19. From a historical perspective, it is clear that the CJ has been the
institutional driving force for the European system. In a situation
characterized by frequent political paralysis, the extensive and valuable
activity of the Court replaced the inertia of the governments of the Member
States, setting out basic principles for the system’s identity, from the direct
applicability of European law to its supremacy over national systems. In
this regard, it has been said that to date, the CJ has been the institution least
affected by political balance problems and which can be better described as
a truly supranational body.

20. From a systematic perspective, this special duty of European
jurisdiction affects in many ways the interpretation of the procedural rules.
The statement of European law represents the main and essential duty
pertaining to the judges in Luxembourg and it comes first, but does not
exclude the settlement of the disputes, the re-establishment of the individual



rights, and fact-finding. Due to the organization of the Union’s jurisdiction
in different bodies, the CJ has a creative and declaratory function, while the
General Court (even if often innovative, especially in competition and
intellectual property matters) and the specialized courts act as judges of the
facts.31

 

§4.    Roles of the Judges of the Union

I.    Outline

21. The European judges (CJ, General Court, and the specialized courts,
within their respective competence) have the essential role of guaranteeing
the observance of the interpretation and of the enforcement of the treaties
and, in general, of the European system. Pursuant to Article 19 EU, they
shall ensure that in the interpretation and application of the Treaties, the law
is observed, while Member States shall provide remedies sufficient to
ensure effective legal protection in the fields covered by Union law.32 In
fact, the aim of Article 19 of the EU Treaty is to establish a complete
system of legal remedies and procedures designed to ensure judicial review
of the legality of EU acts as well as to entrust such review to the Courts of
the EU.33

So, the European judges have to interpret and apply the treaties, the
protocols, the subsequent Acts and amendments, the agreements entered
into by third-party States, and the legislative instruments issued by the
European institutions. It has to be outlined that according to the two
founding principles of the supremacy of the European system with respect
to the national systems and of the direct applicability in the Member States
of the rules of European law, the norms provided by European sources
prevail (for matters governed by the treaties) over the norms of the national
law systems (including those at constitutional level), both preceding and
subsequent and, therefore, the national judges have to directly apply
European law without giving effect to all the provisions (also subsequent)
arising from the national legislation, which might be in conflict with
European law. Therefore, not only the European judicial bodies but also the
national judges are required to enforce European law.34 Nowadays, Article



19 EU affirms that Member States shall provide remedies sufficient to
ensure effective legal protection in the fields covered by Union law.

22. However, in addition to the widespread enforcement of European law,
one must refer to European jurisdiction narrowly defined, which is granted
to the judicial bodies of the Union, for the matters and for the powers
specified by the treaties (the CJ, the General Court, and the specialized
courts, which are of such nature both from a functional and a structural
point of view). In this book, reference to European jurisdiction shall, unless
otherwise specified, mean in the structural sense.

23. While both national and EU courts have to apply European law, the
latter are exclusively entitled to interpret the EU law. In fact, the uniform
interpretation of European law not only by the EU courts but also, and
mainly, by national judges is essential in order to maintain and strengthen
the unity of the system. The national judges, therefore, for proper
interpretation of the norms of the Union’s system must refer to the
European judicial bodies, which, from this perspective, also act as
supervisory regulators.

 

II.    Different Content of the Jurisdiction of the Union

24. The jurisdictional powers of the Union are exercised in three different
ways:

(1) unlimited (i.e., full substantive) jurisdiction;
(2) jurisdiction of annulment;
(3) declaratory jurisdiction.
 
 

A.    Unlimited Jurisdiction

25. The following fall in this category:



(1) actions for damages for non-contractual liability of the Union (Articles
268 and 340 TFEU and 188 EAEC);

(2) disputes between the Union and its servants (Article 270 TFEU, 91 of
the Staff Regulations), unless referred to the annulment of unlawful
Acts;

(3) actions against pecuniary penalties (Articles 261 TFEU and 144, lett. b)
EAEC), also on the basis of specific secondary sources (i.e., Article 31
of the regulation 1/03 on competition);

(4) litigation settled with arbitration clauses (Articles 272 and 273 TFEU);
(5) actions governed by Article 260 TFEU, regarding defaulting Member

States sentenced to the payment of a lump sum or penalties;
(6) all litigation that the treaties recognize under the full jurisdiction of the

Court (such as the appeals ex Article 144 lett. a) EAEC).
 
 In these cases, full powers are granted to the European judges; they
examine both fact and law, decide on the merits, evaluate the opportunity of
the measures under examination (both in terms of annulment and
amendment), and issue decisions establishing the breach and imposing the
payment of monetary damages. Under the rules mentioned above, the EU
courts are granted the same powers, as the national courts in their legal
orders.

 

B.    Jurisdiction of Annulment

26. Actions for annulment of the Acts of the institutions are included in
the jurisdiction of annulment.35 A particular place has to be given to actions
concerning the intellectual property rights, which can lead both to the
annulment and to the modification of the contested decision.36

In these cases, the European judges are entitled not to re-examine the
merits of contested decisions but only their compliance with the EU law,
according to the following grounds: (i) lack of competence; (ii)
infringement of an essential procedural requirement; (iii) infringement of
the treaties or of any rule of law relating to their application; and (iv)
misuse of powers. The reasoning of the judges regards both points of fact



and of law. The final decision can annul an Act, so withdrawing it from the
system; however, it does not extend to the rules following the annulment.

Within the framework of jurisdiction of annulment, there is also the
situation provided for by Article 7 EU and Article 269 TFEU, in relation to
the reaction by a Member State to a finding by the Council that a material
and continued breach of one or more fundamental rights, as well as the
consequent decisions (even if only limited to the procedural issues).

 

C.    Declaratory Jurisdiction

27. European judges, even if by means of a knowledge in law and in fact,
have to express their valuation about the compliance or compatibility with
the system of acts and conduct, as well as to set the correct interpretation of
European rules. No Act is set off the EU system, nor any condemnation is
made.

This jurisdiction includes:

(1) preliminary rulings of interpretation and validity (Article 267 TFEU),
also in the framework of some conventions providing for the assignment
of an interpretative function to the CJ;

(2) actions for failure to fulfil an obligation against the Member States
(Articles 258, 259, 271 lett. a) TFEU);

(3) incidental submissions to ascertain the illegality of general Acts (Article
277 TFEU);

(4) actions for failure to act (Article 265 TFEU);
(5) actions for the fulfilment by national central banks of obligations under

the Treaties and the Statute of the European System of Central Bank
(ESCB) and of the European Central Bank (ECB) (Article 271, lett. d)
TFEU).

 
 The declarative functions of the European judges are at the same time the
most primitive and the most important aspect of European jurisdiction.
They represent the most primitive aspect, since it is the more limited and
less compulsory (and therefore more respectful of the sovereignty of the
Member States) form of the jurisdiction of the Union. This is the area most



affected by international profiles. However, at the same time, these
functions have the greatest importance (especially through the preliminary
rulings) within the activity of the Luxembourg courts, above all as far as it
concerns the building of the EU legal order, by means of the case law.

 

III.    Other Aspects of the Jurisdiction of the Union

28. The jurisdiction of the Union can also be considered for its role in
conflict resolution. From this point of view, a difference between
contentious and non-contentious jurisdiction can be set. The activity of the
EU courts is included in the former, where the parties bring matters directly
before the judges, who decide on a true dispute. The second type comprises
only the preliminary rulings (relating to interpretative issues and the
validity of the Acts), where the parties do not bring a claim, but the EU
courts are invested with a national judicial authority and they do not decide
on the litigation but only set the right interpretation of one or more aspects
of the EU law. Opinions might also be included in the non-contentious
jurisdiction, even if it is better to hold that they are quite outside the
jurisdictional function. In the first hypothesis, one speaks of direct actions;
in the second, of preliminary questions.

29. Another relevant distinction concerns the mandatory or optional
character of the jurisdiction of the Union. Usually, as mentioned above,
European jurisdiction is mandatory; however, there are examples (mainly
those related to arbitration clauses) of optional jurisdiction. In this regard, it
has to be specified that only specific and particular matters can be
voluntarily brought by the parties before the European judges.

It is opportune to recall that beyond the tasks attributed to the EU
jurisdiction, other disputes in which the EU institutions are parties are
submitted to national jurisdiction.37

30. The CJ can be asked to perform duties according to special
Conventions or Protocols, concluded between the Member States of the
Union and sometimes extended to other third States, and not on the basis of
the law system set by the treaties. It has to be said that this kind of



competence is getting less and less important, while the common powers of
the EU courts are greatly extending, also from a substantive point of view.

On the basis of the EES Agreement (which also deals with EU-EFTA
relationships), the CJ interprets those provisions of the agreement which are
substantially identical to European rules. All the contracting parties and the
EFTA Surveillance Authority may bring matters before the Court, both
directly and by way of preliminary ruling, also at the request of judges of
countries acceding to the EES Agreement, which are not Member States of
the Union.

The expansion of the jurisdiction of the CJ out of the matter of the
treaties grew very fast especially during the last two decades of the last
century, but now it seems that this trend has halted. This does not mean a
reduction in the competence of the Court but that, as a consequence of the
Europeanization of certain sectors, new tasks are performed by the EU
jurisdiction. Nevertheless, as for material jurisdiction, it is outlined that the
CJ in any event has the role of acting as the European Supreme Court and
as a crucial reference point for all the issues concerning, also indirectly, the
EU law.

In particular, judicial cooperation in civil matters represents the most
important area from this perspective. The European regulations concerning
civil procedure, with regard to Article 81 TFEU, now grant the
interpretative power to the CJ on the basis of the treaties and not on the
basis of specific protocols.38

The CJ has jurisdiction in any dispute between Member States which
relates to the subject matter of two important Treaties between groups of
Member States. It is about the so-called Fiscal Compact Treaty signed on 2
March 2012 and the Treaty establishing the European Stability Mechanism
agreement, originally signed by finance ministers of the 17 Eurozone
countries on 11 July 2011.39 These treaties do not belong, in a strict sense,
to the EU System: here the EC Court is the competent judge and it decides,
according to Article 273 TFEU, by virtue of an arbitration clause between
Member States.

 

§5.    The CJ, the General Court, and the Specialized Courts



I.    Outline

31. The judicial role has been practised for a long period only by one
body: the CJ ECSC, first, and then the single CJ of the three Communities.
The Court has represented for almost thirty-five years the whole of the
judicial power of the former Communities, gathering very different roles
and functions and working at the same time to integrate and to set out the
principles of the European law.

This situation, which dates back to the original stage of development of
the system and resulted from the treaties of Paris and Rome, lasted until
1989, when the first relevant structural change within the European
jurisdictional structure was enacted. In particular, we refer to the division of
European jurisdiction between two different bodies (the CJ and the Court of
First Instance (CFI)), so that the judicial structure was definitely no more
identified as a single body.

After the Single European Act (Luxembourg, 17 and 28 February 1986),
the CFI had jurisdiction to hear in first instance a certain category of actions
brought by natural or legal persons (appealable only for reasons of law) and
under the conditions laid down by the Statutes. The first session of the CFI
was held on 25 September 1989.40

32. Due to the increasing workload of the Court and the introduction of
new areas under the Union’s jurisdiction (e.g., the very relevant area
regarding intellectual property litigation), a new and more radical
adjustment of the judicial European legal system was needed.

The Treaty of Nice granted the CFI the same role as the CJ, but without
the extension of the Court’s jurisdictions. In fact, Articles 220 EC and 136
EAEC specified that the CJ and the CFI guarantee, within their
jurisdictions, that the interpretation of the law and the enforcement of the
treaties are compliant with law.41

Second, the Treaty of Nice conferred to the Statute a more flexible source
than the treaties, the duty to divide the jurisdictional competence between
the CFI, the Court, and the judicial panels. In this manner, the decision of
the Council on 26 April 2004 modified such competence for the first time
since 1993.42

Third, it gave the CFI the opportunity to act as preliminary interpreter of
European law, even if only limited to specific subjects to be identified by



the Statute and subject to the controls of the CJ, to be determined as well by
the Statute.43

Fourthly, it started a second structural enlargement of the European
judicial bodies by setting up judicial panels.44 This reform also modified the
role of the CFI, which became a judge of appeal and gave rise, in some
cases, to three judicial instances. The programme of Nice was first
implemented through the foundation of the CST, as decided by the Council
on 2 November 2004.45

33. With the Treaty of Lisbon, a further implementation was made,
without modifying the philosophy of the Treaty of Nice. A provision of the
EU Treaty, the new Article 19, is dedicated to the European judicial system,
providing that the judicial institution is named CJ of the EU. It includes the
CJ, the General Court (dropping ‘of first instance’, which was no longer
consistent with its new and broader functions), and specialized courts (new
name of the judicial panels). It has the role to ensure that in the
interpretation and application of the Treaties the law is observed.

An important clarification of terms has so been achieved. When the
European judicial system is mentioned without specifying the competence
of each body, reference is made to the CJ of the EU; while, when the CJ is
mentioned without specifications, the reference has to be made to the higher
European judicial body, as a separate entity from the General Court and
specialized courts.

Also after Lisbon, it should be focused on the possibility of founding new
specialized courts, according to the new ordinary legislative procedure.
Furthermore, the potential assignment of the jurisdiction for Acts
establishing European rights of intellectual property remains. Yet, it must be
said the EU judiciary is recently going towards a different direction: the
Regulation (EU, EAEC) 2016/1192 of the European Parliament and of the
Council of 6 July 2016 amended the Statute, abolishing the CST and
transferring to the General Court the matter of the disputes between the EU
and its servants.46

 

II.    Competence of the CJ and of the General Court



34. The EU jurisdiction is now divided into many bodies: the CJ, the
General Court, and (in theory) specialized courts, each of them having
jurisdiction on specific matters. As mentioned above, the CST was the first
judicial panel founded: but in 2015, in view of the increase in litigations
and the excessive length of proceedings in cases being dealt with in the
General Court, it was established to gradually increase the number of
judges at the General Court to fifty-six and to transfer to it the jurisdiction
of the CST, which was dissolved on 1 September 2016.

Therefore, the different spheres of competence have to be pointed out.

35. The CJ has general jurisdiction. Even if its functions are similar to
those of a national Supreme Court, mainly as interpreter and guardian of the
EU law, it still, however, covers all matters not expressly assigned to the
General Court or to the specialized courts.

Practically, at the moment, the jurisdiction of the CJ covers: (a)
preliminary issues on interpretation and validity, except those which might
be transferred to the General Court, according to a future provision of the
Statute; (b) proceedings for failure to fulfil an obligation; (c) actions for
annulment and against failure to act of the EU institutions that are not
transferred to the General Court; (d) part of the actions brought in force of
arbitration clauses; (e) appeals against the decisions of the General Court;
(f) specific assignments from the EAEC Treaty; (g) specific competence
pursuant to Articles 269 TFEU and 7 EU; (h) the assignments from specific
conventions.

36. Pursuant to the treaties, the jurisdiction of the General Court is set up,
both directly and with a cross-reference to future determination of the
Statute.47 A distinction between jurisdiction at first instance, jurisdiction
upon the appeals, and preliminary jurisdiction has to be made.

At first instance, the General Court has jurisdiction to hear and determine
actions or proceedings referred to in Articles 263, 265, 268, 270, and 272
TFEU, with the exception of those assigned to a specialized court (if any)
and those reserved in the Statute for the CJ. Furthermore, the Statute may
provide for the General Court to have jurisdiction for other classes of action
or proceedings.

At the moment, the General Court is entitled to determine the following
actions:



(a) annulment of Acts of the EU institutions, including those referring to
penalties imposed by the European authorities;48

(b) actions against the failure to act of the EU institutions,49 both when filed
by:

(i) natural or legal persons in any case;
(ii) Member States, against decisions taken by the Council under

Article 108(2), third par., TFEU; against Acts of the Council
adopted pursuant to a council regulation concerning measures to
protect trade within the meaning of Article 207 TFEU; against
Acts of the Council by which the Council exercises implementing
powers in accordance to Article 291(2) TFEU;

(iii) Member States, against acts of or failure to act by other
institutions;50

(c) actions for damages for non-contractual liability of the EU institutions;51

(d) matters assigned to the EU jurisdiction on the basis of an arbitration
clause;52

(e) civil service disputes (since 1 September 2016, after the dissolution of
the CST);

(f) intellectual property rights.
 
 Jurisdiction sub (c) and (d) pertain to the General Court, without any
exception with regard to the nature of the applicant (therefore, both natural
and legal persons, both States or institutions).

As for the subjective profiles of the division of the jurisdiction between
the CJ and the General Court, the EU case law has specified that the notion
of State has to be interpreted restrictively and it does not include bodies like
regions or autonomous communities, even if, according to their national
and constitutional law, they are entrusted with legislative powers for the
direct enforcement of European law.53

With the purpose of making the sharing of jurisdiction clearer, it has to be
outlined that the actions for annulment and against the failure to act of the
EU institutions lie within the competence of the CJ when:

(a) brought by a Member State against a legislative act, an act of the
European Parliament, of the European Council or of the Council, or



against a failure to act by one or more of those institutions,54 an act of, or
a failure to act by the Commission under Article 331(1) of the TFEU;

(b) brought by an institution of the Union against a legislative act, an act of
the European Parliament, of the European Council, of the Council, of the
Commission or of the ECB or against a failure to act by one or more of
those institutions;55

(c) brought by a Member State against an act of the Commission relating to
a failure to comply with a judgment delivered by the Court under the
second subparagraph of Article 260(2), or the second subparagraph of
Article 260(3), of the TFEU.56

 
 With the adoption of Regulation (EU, Euratom) No. 2019/629 of the
European Parliament and of the Council of 17 April 2019, the legislator
amended Article 51 of the Statute on the division of jurisdiction between
the CJ and the General Court, conferring general jurisdiction (therefore, at
first and sole instance) on the CJ under Article 260(2) and (3), ensuring the
exclusive intervention of the highest court on the matter.

The decisions of the General Court on matters where it has competence
are subject to a right of appeal to the CJ on points of law only and upon the
conditions and to the extent provided for by the Statute.

The Treaty of Nice, for the first time, had entrusted the CFI with appeal
jurisdiction. The General Court has the appeals against the decisions of the
specialized courts (on points of law only in the case of the dissolved CST57

or when it is provided for in the regulation establishing a future specialized
court, also on matters of fact). The decisions of the General Court delivered
after appeal proceedings are subject to be exceptionally reviewed by the CJ,
under the conditions and within the limits laid down by the Statute, where
there is a serious risk of the unity or consistency of Union law being
affected.58

Lastly, after the Treaty of Nice, the General Court may have competence
to hear and determine questions referred for a preliminary ruling under
Article 267 TFEU, in specific areas, which may be laid down by the
Statute. This provision has not been enacted yet.59

37. After the Treaty of Nice, according to Article 257 TFEU and Article
140 B EAEC, the European Parliament and the Council, acting in



accordance with the ordinary legislative procedure, by means of regulations
either on proposal from the Commission after consultation of the CJ or at
the request of the CJ after consultation of the Commission, may establish
specialized courts attached to the General Court to hear and determine at
first instance certain classes of action or proceedings brought in specific
areas. These judicial bodies have a specialized jurisdiction on subjects
having a large impact but usually not affecting the founding principles of
the European legal system. The regulations establishing a specialized court
shall lay down the rules on the organization of the court and the extent of
the jurisdiction conferred upon it. Unless otherwise provided for in the
regulation, the provisions of the treaties relating to the EU jurisdiction and
the Statute shall apply to the specialized courts. Each court sets its Rules of
Procedure in agreement with the CJ; those rules shall require the approval
of the Council (the qualified majority is no longer required). As mentioned
above, the decisions of the specialized courts are subject to the right of
appeal before the General Court, on points of law or, when provided for by
the institutive decision, also on matters of fact.

38. It should be stressed that the design of the EU judiciary, as it came
out from the Treaty of Nice, has been strongly contradicted in the recent
years. The case of CST has been perhaps the most evident example.

The EU CST was the first specialized court (former judicial panel). It
was established by a decision of the Council on 2 November 2004. The
body was ruled by annexe I of the Statute (in addition to its specific Rules
of Procedure and the related secondary law) and, as mentioned, its
jurisdiction covered disputes between the Union and its servants, pursuant
to Articles 270 TFEU and 152 EAEC, including disputes between European
bodies, offices and agencies, and their employees (such as Eurojust, ECB,
or Office for Harmonization in the Internal Market). They represented
around 150 cases a year for a staff of approximately 40,000 individuals in
all the institutions, bodies, and offices and agencies of the EU. The CST
included seven judges appointed by the Council for a renewable period of
six years, following a call for applications and after consulting a committee
established for that purpose. When appointing the judges, the Council
ensured a balanced composition of the CST on as broad a geographical
basis and as broad a representation of the national legal systems as possible.
The judges of the CST elected their President from among their number for



a term of three years, which could be renewed. It sat in Chambers of three
Judges or, whenever the difficulty or importance of the questions of law
warranted it, as a full court. Appeals, limited to points of law, could be
brought before the General Court against decisions of the CST within a
period of two months, and decisions delivered by the General Court on
appeal could, in turn, be reviewed by the CJ in exceptional circumstances.
Over the period of its existence (almost eleven years), the CST delivered
1.549 judgments.

Litigation on intellectual property might be another area of possible
future intervention, taking into account the preliminary debates and the
content (which are not univocal, but open) of Declaration N° 17 annexed to
the Treaty of Nice, according to which the Grand Duchy of Luxembourg
accepts not to claim the location within its borders of the Board of Appeal
for the harmonization in the internal market, currently at Alicante, also in
the case that, as explicitly considered, they would be transformed into
judicial panels.

39. Nowadays, the General Court plays a central role, but above all as
common judge for direct actions (since most competence at single instance
still pertaining to the CJ are founded on provisions of the Statute and not on
rules set by the treaties), more than as appeal judge against the decisions of
the specialized courts and as a body having the jurisdiction to hear, even if
limited to certain sectors, preliminary proceedings.

In terms of quantity, the institution of the former CFI allowed an initial
transfer of a number of pending claims (equal to approximately one-quarter
of the workload of the Court). In the subsequent years, the Court’s
workload did not decrease but rather increased significantly (379 pending
claims in 1990, 443 in 1997, 741 in 2007, 1102 in 2019, 1,045 in 2020,
1,113 in 2021), while at the same time the General Court’s workload also
increased sharply (164 pending claims in 1989, 644 in 1997, 1,154 in 2007,
1398 in 2019, 1,497 in 2020, 1,428 in 2021).

The CJ maintains many functions mainly focused on the safeguarding of
the EU law and on the control of the relations between the institutions and
the institutions and the States.60 As a matter of fact, the Court has the
exclusive function to assess the failure to fulfil the obligations of the
Member States and, above all, to set and create the European system. In
fact, the Court still has the task to give its opinion on preliminary issues of



interpretation and validity and has the power to intervene, upon certain
conditions, to correct the preliminary decisions of the General Court.
Furthermore, the Court is entitled to quash the judgments of the General
Court, stating the principle of law which the General Court should apply
when the case is referred back to it.

The jurisdiction pursuant Articles 269 TFEU and 7 EU, regarding the
judicial control of the matter of the procedural declaration of the existence
of a serious and persistent breach by a Member State of the fundamental
values of the Union (like human dignity, freedom, democracy, and so on),
also pertains to the CJ. The assignment of these functions exclusively to the
highest court can be considered totally logical; it deals with politically very
sensitive questions, which touch the national sovereignty.

 

§6.    The Role of Case Law Within the European System

40. Formally, case law is not a source of law within the EU legal system.
The principle of stare decisis does not apply and the CJ is not bound by its
precedents. Previous judgments only set examples of the enforcement of the
law sources, with a higher or a lower influence.

Where a judgment is quashed in appeal proceedings, the lower courts, to
which the case is referred back for the decision, are bound to the
enforcement of the law principles set by the higher court (such as the
General Court in respect to the CJ and, in the past, the CST with respect to
the General Court). However, this rule is internal to the procedure and it
aims at keeping the contents of the judgment issued by the higher court.

With regard to the decisions on preliminary questions, national judges are
exempted from referring cases to the Court, where it has already stated on
the same issue; the Court itself is entitled to decide on such questions by an
order, with reference to its settled case law. However, the Court might
change its opinion by specifying or reviewing its case law, even if that is
absolutely rare. Therefore, the rule of precedent is highly influential even if
it is not strictly binding on the Court.

Moreover, the above observations about the role of the European
jurisdiction in the constitutional framework of the Union have great
consequences on the evaluation of the efficiency of case law in the



European system. The unity and coherence (also for the case law) of
European law are promoted as guidelines for any potential review of the
decisions of the General Court either given upon appeal against the
decisions of the specialized courts or in preliminary proceedings. In the
same way, a reference to the ‘established case law’ is considered as an
element which makes possible the delegation of cases to a single judge in
the General Court; that is the chance to clearly deduce the reply to a
question from existing case law, as a reason to allow the CJ to solve, by
orders, preliminary ruling questions.61

It is commonly known that the decisions of the judges set the pace of the
development of European law. The statement on European law supremacy
over national law is one example;62 the statement about the direct
applicability of European law to individuals, without the mediation of the
Member States is another;63 reference to fundamental human rights as
heritage of the European system has also origin in the case law, much
before the recent developments.64

However, making reference to the names of the parties in historical
decisions of the Court (Costa-Enel, Simmenthal, Nold, etc.), which are
emblematic in the establishment of the European system, is not the aim of
these lines. On the contrary, it should be recalled that the classical law
sources do not include the explanation of relevant principles, which can be
only found on the grounds of one or more decisions of the CJ. It is true, on
the one hand, that these principles of law do not enter the operating part of
the judgments, but it is also true, on the other hand, that the real dimension
of the EU ‘living law’ can be verified only by taking into consideration case
law. After all, in this sense, the European System is the heyday of a
historical phenomenon (i.e., the progressive growth of jurisprudence) which
is clearly present in all modern legal systems of Roman-Germanic origin.

In other words, a realistic vision of the Union’s constitutional structure
has to take into account the judicial power, which set praeter legem rules
and played a very similar role to the legislator. Moreover, it is easy to
understand that all the above affects the European proceedings which are
the necessary instrument of the creative contribution of the judges to the
establishment of the system.
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Part I.    Competences of the European
Judges

Chapter 1.    Direct Actions

§1.    The Mandatory Jurisdiction of the European Courts

41. Not all the disputes with aspects of Union law can be submitted to the
Luxembourg courts; the Kirchberg judges have jurisdiction to hear cases
only in the hypothesis laid down by the treaties or specifically assigned by
the law. So, at the moment, the EU jurisdiction does neither include cases
brought by individuals or legal entities against other individuals or legal
entities nor include actions having the aim to abrogate or to assess the
illegality of national measures; and this is also true for those matters which
require the direct enforcement of European law. As it has already been
stressed, national judges and not the EU courts are the most common
applicators of the EU law.

In this regard, it can be said that the EU actions are tendentially a
numerus clausus. As a matter of fact, a difference between declaratory and
annulment jurisdiction, on the one hand, and unlimited jurisdiction on
subjective rights, on the other, may be pointed out. In fact, while
declaratory and annulment jurisdiction include only some typical classes of
actions, unlimited jurisdictions include actions having different and
somehow undeterminable content.

Unlimited jurisdiction includes, inter alia, actions brought by EU
servants, cases concerning compensation for non-contractual liability of the
Union, and claims against penalties fixed by the European institutions. Each
of these groups does not identify a typical individual action, but many
potential actions which may have, also in an abstract sense, a different
content. The employees of the EU institutions are entitled either to claim



sums of money or a promotion or simply bring an action for the declaration
of the existence of a right; the individual injured by the conduct of an
institution is entitled both to claim for damages and simply to get liability
established.

It seems clear that within the many different competences of the
Kirchberg judges are included both jurisdiction (and the related actions)
with limited powers to verify the compliance of acts or conducts with the
legal system or to annul unlawful Acts and full and unlimited jurisdiction,
where the courts’ power is extended to state on the merits of facts. The
former represents a lower level in the development of the European system
and the fixed number of actions allowed is the consequence of the limits
binding the judicial power. The latter expresses a legal order able to set
rules affecting the legal situations of individual citizens or undertakings,
who are entitled to challenge such rules and are endowed with a judicial
protection similar to that existing in a national system.

 

§2.    The Subject Matter of EU Proceedings

42. It has to be specified that when talking about the subject matter,
reference is made to the real matter under the jurisdiction of the courts
operating at the Kirchberg Plateau, without considering the nature of the
judicial powers exercised from time to time and the classification of the
actions brought by the parties on the basis of the scope of the application
(what will be studied in the following paragraphs).

Due to the development of European integration, the judgments on
fundamental rights are more and more frequent. However, since the former
EEC matters in the strict sense of the expression are still predominant, the
EU proceedings (both within the direct actions and the preliminary rulings)
are focused on the functioning of the complex economic system ruled by
the treaties. The ruling submitted by a national judge about the
interpretation of a regulation, the claim to annul a decision, the control on a
potential infringement by a Member State setting administrative provisions
clashing with the European law: all the above – but there could be many
other examples – imply litigation relating to the main pillars of the
economic integration, pursued by the treaties.



In other words, the judges of the Union are above all focused on the
(public) law of the economy, that is to say, a way to control the legality
applied to the economic administration. Few kinds of action may be
considered out of this scenario: the claims brought by the servants of the
institutions, which follow the traditional labour litigation scheme, the
actions based on arbitration clauses; usually about contractual matters of
private law; and (to some extent) the disputes on intellectual property
rights. Also the claims for damages for non-contractual liability of the EU
institutions often require a previous evaluation of the economic mechanism
of the common market in order to identify the potential damage.

43. Consequences of this peculiar aspect of the EU proceedings have a
great impact on many points.

First of all, the control of the judges on the legality of Acts, which mainly
affect the administration of the economy, implies a delicate link with the
discretion of the European institutions. As a consequence, the extension of
the powers entrusted to the parties is greatly limited. The parties are entitled
to get the declaration of the illegality or, at the most, to annul an Act
without anyway having the control on the measures adopted by the EU
institutions in order to change the measure which has been declared void or
has been annulled.

Second, the EU proceedings become very complex, due to the specific
macro-economic nature of many disputes, when an investigation of the facts
is required.

The increasing application of European law and the more and more
frequent contact points with the national judicial systems, also in the sphere
of private law, outline a new different trend: not only public law but also
private law is getting an important subject matter in the EU cases. The
preliminary rulings are the preferential area for the development of case law
regarding such new issues.

 

§3.    Actions for Failure to Fulfil an Obligation Against a Member State

I.    General Features



44. The claim for failure to fulfil an obligation against a European
Member State is governed by Articles 258 and 259 TFEU. It is a remedy
that can be utilized both by the Commission and an individual Member
State against breaches (as well as omissions) of the Member States to meet
obligations with regard to the enactment of the European law.65

Pursuant to Article 258 TFEU, the Commission, when it considers that a
Member State has failed to fulfil an obligation under the Treaties, delivers a
reasoned opinion on the matter after giving the State concerned the
opportunity to submit its observations. If the State concerned does not
comply with the opinion within the period laid down by the Commission,
the latter may bring the matter before the CJ of the EU.

According to Article 259 TFEU, a Member State which believes that
another Member State has failed to fulfil an obligation under the Treaties
may bring the matter before the CJ of the EU. Yet, before a Member State
brings an action against another Member State for an alleged infringement
of an obligation under the Treaties, it shall bring the matter before the
Commission. The Commission shall deliver a reasoned opinion after each
of the concerned States has been given the opportunity to submit its own
case and its observations on the other party’s case both orally and in
writing. If the Commission has not delivered an opinion within three
months from the date on which the matter was brought before it, the
absence of such opinion shall not prevent the matter from being brought
before the CJ.66

Moreover, the CJ has jurisdiction in disputes concerning the fulfilment
by Member States of obligations under the Statute of the European
Investment Bank (EIB); in this connection, the Board of Directors of the
Bank shall enjoy the powers conferred upon the Commission by Article 258
TFEU. In the same way, the Court is called to decide the disputes on
fulfilment by national central banks of obligations under the treaties and the
Statute of the ESCB and of the ECB. As mentioned above, the Governing
Council of the ECB in respect of national central banks has the same
powers as those conferred upon the Commission in respect of Member
States by Article 258.67

While a claim for failure is very seldom raised by a State, those raised by
the Commission against the individual Member States are quite frequent.

The judgment about the failure belongs to the declaratory jurisdiction of
the EU because it only states that the conduct of the State concerned is



unlawful, and no direct condemnation to do anything is provided. Yet,
pursuant to Article 260 TFEU, a subsequent claim to obtain the
condemnation of the unfulfilling State to pay a lump sum or a penalty is
possible.

 

II.    Standing

45. The standing to begin these kinds of procedure is mainly assigned,
even if not exclusively, to the Commission, since it is the supervising body
on the enactment of the treaties by the Member States. The action of any
Member State for the recognition of an infringement by another State is
possible only after the request for the intervention of the Commission. This
request, which is a compulsory prerequisite to submit the action, is clearly
aimed at avoiding, as far as possible, the beginning of a case brought to the
Court by a Member State. In the special cases mentioned above, also the
Board of Directors of the EIB and the Council of ECB have standing to
bring the action.

Usually the Commission, by means of a non-contentious procedure,
invites the State concerned to interrupt the illegal conduct and, if the State
is still defaulting, acts directly. It has to be outlined that the Commission
has the full discretion on the decision of whether or not to start the
procedure. In particular, individuals cannot oppose the refusal to start a
procedure on the part of the Commission.68

Only the Member States have standing to be sued pursuant to the treaties.
In fact, should any legal or natural person and even a public body, different
from the State, act in conflict with the EU legal system, any interested party
may submit its claim before the national courts, which shall apply the
European law, always prevailing over any different national rule. The
standing to be sued of the national central banks, in the specific case laid
down by Article 271, lett. d), TFEU, has also to be remembered.

 

III.    Pre-litigation Phase



46. As previously mentioned, before the Commission brings an action
pursuant to Articles 258 and 259 TFEU, there is a non-contentious phase
aimed at a preliminary solution of the dispute.

This phase starts with a formal letter from the Commission to the
Member State, which defines the subject matter of the case and specifies the
infringement of which the Member State is accused. The Member State is
invited to reply to this letter, within a certain time limit, submitting its
observations. After this first phase of consultation, if the State challenges
the point of view of the Commission, the latter issues a reasoned opinion on
the point at discussion, with a detailed explanation of the claims, and invites
the State to comply with it. At this stage, if the State is compliant with the
opinion of the Commission, the procedure ends. If the State is not
compliant, the Commission is entitled to bring the case to the Court to have
the breach declared. For the purposes of identifying the matters at issue, the
object of the claim pursuant to Article 258 TFEU during the judicial phase
has to be the same as that already identified during the pre-litigation
procedure; any possible extension of the subject matter is not admissible.

The same procedure applies when a State asks for the recognition of the
infringement of another State.

 

IV.    Breach

47. The CJ has extensively interpreted the concept of ‘obligations under
the Treaties’. The obligation may arise both from a rule of the treaties and
from a provision of secondary Union law (directives, regulations) or from a
decision itself of the EU courts.

The breach potentially arises from the adoption of an internal legal Act
infringing the European law, from the refusal to adopt the required
measures (which may consist in legislative as well as in administrative
Acts) or from any conduct against European law.

It has to be noted that failure does not only concern the States’
governments but also exists if the body who made the breach is a
constitutionally independent institution. Therefore, the State may also be
declared defaulting for the conduct of legislative authority or national
courts.69



 

V.    The Consequences of the Declaration of Breach

48. In most legal systems, claims for breach typically presume the
assessment of the breach and an order to remedy. Within the European
system, the decision is limited to the first aspect, having only declarative
effectiveness. The judgment cannot be enforced by coercion, even if the
defaulting States have to comply with the decision of the CJ and, if the
breach continues, they are subject to the payment of a sum which represents
also an indirect penalty for the persisting breach of the rules of the Union
system.

According to Article 260(1) TFEU, if the CJ finds that a Member State
has failed to fulfil an obligation under the treaties, the State shall be
required to take the necessary measures to comply with the judgment of the
Court. If the State does not comply, consequences mainly have a political
character, since a State systematically refusing to fulfil would be actually
outside the Union.

49. In particular, it has to be clarified that the European judges are not
entitled to annul the national rules (laws, Statutes, regulations, or even
judgments) which constitute the breach by Member States, because that
would directly affect their sovereignty.

Yet, the Treaty of Maastricht and the Treaty of Lisbon have strengthened,
even if indirectly, the potential coercion of the EU judgments in the matter
of failure to fulfil obligations.

According to Article 260(2) TFEU, if a Member State has not taken the
necessary measures to comply with the judgment of the CJ, the
Commission may bring the case before the Court after giving that State the
opportunity to submit its observations. It shall specify the amount of the
lump sum or penalty payment to be paid by the Member State concerned
which it considers appropriate in the circumstances.70 After Lisbon, the
Commission is no longer required to issue a reasoned opinion in order to
have access to the EU courts.71

In the framework of this kind of action, the Commission not only has the
continuity of the breach declared, but it is also entitled to claim for the order
to pay a lump sum or a penalty. If the Court finds that the Member State



concerned has not complied with its judgment, it may impose a lump sum
or penalty payment on it.72

Furthermore, according to Article 260(3), if the claim regards the failure
to transpose a European directive into national law, the Commission can
specify the amount of the lump sum or penalty payment to be paid by the
Member State concerned which it considers appropriate in the
circumstances; if the claim is upheld, the Court can impose the payment of
the penalty, not exceeding the amount specified by the Commission. The
payment obligation shall take effect on the date set by the Court in its
judgment.

 

VI.    Breach of the State and Protection of Individuals

50. Breach of EU law by the Member States has also to be considered
with regard to the protection granted to individuals.

On the one hand, individuals are entitled to seek the remedies provided
for by the national legal systems, which are obviously completely different
from the action for failure to fulfil an obligation pursuant to the EU treaties.

On the other hand, individuals have the right to request the national
courts to start proceedings for preliminary interpretation, pursuant to Article
267 TFEU, in order to obtain from the CJ the verification of conformity of
the national legislative instruments with European law. In this way, there is
the possibility to get a preliminary ruling which interprets the EU law, and,
as a consequence, specifies the contrast between the EU and the national
system. Therefore, any individual may obtain an internal judicial decision
which directly enforces European law.73

The CJ decided that judgment for failure by a Member State to fulfil the
obligations arising from European law gives standing to the individuals,
potentially injured by such conduct, to sue that State in front of the national
judicial authority to seek compensation for damages. According to the case
law of the Court, the infringement of the defaulting State has in any event to
be sufficiently ‘serious and clear’.74

The court also tried to prevent Member States from making internal
compensation claims excessively difficult. So in the ‘Traghetti del
Mediterraneo’ case, it decided EU law precludes national legislation (like



the Italian one), which limits the liability of the Member State solely to
cases of intentional fault and serious misconduct on the part of the court.75

 

§4.    The Action to Annul Acts of the Institutions

I.    General Features

51. On the basis of Article 263 TFEU,76 the EU courts (according to the
levels of jurisdiction mentioned above) exercise judicial review of the
legality of legislative Acts, of Acts of the Council, of the Commission and
of the ECB, other than recommendations and opinions, and of Acts of the
European Parliament and of the European Council intended to produce
legal effects vis-à-vis third parties. They shall also review the legality of
acts of bodies, offices, or agencies of the Union intended to produce legal
effects vis-à-vis third parties.

The treaties specify that for this purpose the judges have the competence
to decide in such actions brought by a Member State, the European
Parliament, the Council, or the Commission, on grounds of lack of
competence, infringement of an essential procedural requirement,
infringement of the Treaties or of any rule of law relating to their
application, or misuse of powers. They also have jurisdiction, under the
same conditions, in actions brought by the Court of Auditors, by the ECB,
and by the Committee of the Regions for the purpose of protecting their
prerogatives.

52. Any natural or legal person may, under the same conditions, institute
proceedings against an act: (a) addressed to that person or (b) which is of
direct and individual concern to them, even if it apparently regards another
party, and against a regulatory act which is of direct concern to them and
does not entail implementing measures.77 Such wording is wider than the
text of former Article 230 EC.

Therefore, the Treaty of Lisbon has filled a lack of protection as far as it
concerns the individuals. The regulatory acts may now be reviewed and
challenged even if they are not of ‘individual’ (but only direct) concern to
the persons affected by them. At the same time, Acts entailing



implementing measures are out of the sphere of the review, because in these
cases actions may be brought against such (European or national) measures,
while it is necessary to grant immediate protection against those acts, which
bring about prejudices automatically (for instance, because they introduce
new prohibitions).

The time limit to submit the applications pursuant to Article 263 TFEU is
two months, as the case may be, of the publication of the measure, or of its
notification to the plaintiff or, in the absence thereof, of the day on which
the measure came to the knowledge of the plaintiff.

53. A specific hypothesis of action for annulling acts is provided for by
Article 271 TFEU. According to this rule, any Member State, the
Commission and the Board of Directors of the EIB have the right to bring
an action, under the conditions of Article 263 TFEU, against the decisions
of the Board of Governors of the EIB; moreover, Member States and the
Commission are entitled to seek the annulment, upon the same conditions,
of the decision of the Board of Directors of the EIB (but only on the
grounds of non-compliance with the procedure provided for in Articles
19(2), (5), (6), and (7) of the Statute of the Bank).78

54. The purpose of the remedy is close examination by the European
judicial authority on the legality of any Act made by the EU institutions
binding on third parties, to annul unlawful Acts and, lastly, to force the
institutions that issued the unlawful Acts, to take the necessary measures to
restore the legal framework existing prior to the decision.

All the Acts with binding legal effects issued by a European institution
(including the Acts of bodies, offices, or agencies of the Union intended to
produce legal effects vis-à-vis third parties) are subjects to review.79 Even if
the recommendations and the opinions are expressly excluded by Article
263 TFEU, the substantial matter of the Act has to be taken into account
and not the formal requirements. In fact, also certain non-standard acts,
such as letters or communications, even if not formally included within the
contestable acts, can be compared to binding acts due to their content and
effects. The point has been confirmed by uniform case law. In this way, a
system of complete judicial protection has been formed without the gaps
deriving from the original wording of the treaties. Moreover, after the
Treaty of Lisbon, the end of the distinction of the EU system in separate



pillars has as a consequence the right to claim for the review of any Act of
the EU institutions, save the exceptions laid down in Articles 275 and 276
TFEU.

55. It should be noted that Article 8 of Protocol No. 2 alleged to the
Treaty on the application of the principles of subsidiarity and
proportionality introduces a specific action for annulment, which may be
brought by the Member States and, in some cases, by the Committee of the
Regions, against any infringement of the principle of subsidiarity made by
means of a legislative Act. Such action is brought in accordance with the
rules laid down in Article 263 TFEU.

 

II.    Standing

56. The rules of the Treaties distinguish between two different categories
of applicants having the right to bring actions to annul Acts: the EU
institutions and the Member States, which may be called privileged
applicants or constitutional operators, on the one hand, and natural and legal
persons, other than States and institutions, called ordinary (or not-
privileged) applicants, on the other hand.

57. The Council, the Commission, the Member States, and the European
Parliament are not subject to any restriction regarding the Acts which they
may challenge; in fact, they have the right to challenge all the binding Acts
which have illegal aspects, without the obligation to demonstrate a specific
interest in bringing the proceedings. The Court of Auditors, the ECB, and
the Committee of the Regions may challenge any unlawful act, for the
purpose of protecting their prerogatives.

58. On the contrary, individuals have the right to claim for the annulment
of Acts only upon special conditions. As mentioned, Article 263 TFEU
states that any natural or legal person has the right to submit a claim against
a decision taken in their respect that is of direct and individual concern to
them, even if it apparently regards somebody else, and against a regulatory
Act which is of direct (and no longer individual) concern to them and does
not entail implementing measures.80



59. The extension of the latter category of applicants has been
progressively specified by the case law. The main problem arose above all
to defining when individuals (in the prior wording of the rule) were directly
and individually affected by a regulation.

Originally, the CJ clarified that: (a) a measure must be considered as a
decision if it refers to a particular person and binds that person alone; (b)
the wording and the natural meaning of the rule (the former Article 173
EEC) justify the broadest interpretation; (c) the provisions of the treaties
regarding the right of action of interested parties must not be interpreted
restrictively, and where the treaties are silent a limitation in this respect may
not be presumed; (d) persons other than those to whom a decision is
addressed may only claim to be individually concerned if that decision
affects them by reason of certain attributes which are peculiar to them or by
reason of circumstances in which they are differentiated from all other
persons, and by virtue of these factors distinguishes them individually just
as in the case of the person addressed.81

Then the judges of Luxembourg made another distinction, by recognizing
that, in some cases, Acts bearing regulatory measures, having general
application to all economic operators, may contain provisions that
individually concern specific operators. Therefore, the latter are entitled to
submit an action to annul an Act.82 From a different point of view, each
individual has the right to directly challenge a directive when it may be
considered as a concealed decision, or it contains specific provisions
appearing as individual decisions for the applicants. A directive having
general application is also subject to be challenged if it concerns directly
and individually the applicants.83

An interesting conflict between the CFI and the CJ took place a few years
ago, about the wideness of the protection allowed to individuals. The CFI
had distanced itself from the positions of the CJ, in the case Jégo-Quéré,
stating, inter alia, that the need for an effective protection for individuals
makes it necessary to consider whether, case by case, where an individual
applicant is contesting the lawfulness of provisions of general application
directly affecting its legal situation, the inadmissibility of the action for
annulment would deprive the applicant of the right to an effective remedy.
Should no effective remedy exist, other than the action for annulment,
having regard to the fact that the treaties established a complete system of
legal remedies and procedures designed to permit the EU judicature to



review the legality of measures adopted by the institutions, the strict
interpretation, applied until now, of the notion of a person individually
concerned ought to be reconsidered. The CFI concluded that in the light of
the foregoing, and in order to ensure effective judicial protection for
individuals, a natural or legal person is to be regarded as individually
concerned by an EU measure of general application that concerns him/her
directly if the measure in question affects his/her legal position, in a manner
which is both definite and immediate, by restricting his/her rights or by
imposing obligations on him/her. The number and position of other persons
who are likewise affected by the measure, or who may be so, are of no
relevance in that regard.84

The CJ immediately overruled this statement of position in a subsequent
decision,85 pointing out that, according to the system for judicial review of
legality established by the treaties, a natural or legal person can bring an
action challenging a regulation only if it is concerned both directly and
individually. Although this last condition must be interpreted in the light of
the principle of effective judicial protection by taking account of the various
circumstances that may distinguish an applicant individually, such an
interpretation could not have the effect of setting aside the condition in
question, expressly laid down in the treaties, without going beyond the
jurisdiction conferred by the treaties on the EU courts. Moreover, the
decision of the CFI in the Jégo-Quéré case has been subsequently quashed
by the Court upon appeal.86 The same CFI then confirmed that the alleged
lack of an actual right of action is not an instrument to force the limits laid
down by the treaties that represent a breakeven point between the
jurisdiction of the Union and those of the Member States.87

The new text of Article 263 TFEU gives individuals most possibilities,
which the EU case law had been denying, because of the elimination of the
reference to the individual concern as a condition to bring an action for
annulment against regulations. So, the position of the CFI, former defeated
by the CJ, has been in part upheld by the Treaty of Lisbon.

 

III.    Grounds for Annulment



60. The action to annul an Act implies a flaw of conformity with the
system of a specific binding measure of the institution (or EU body, office
or agency). For this kind of action, the merits and, therefore, the effective
opportunity of any specific legislative (in case of regulations or directives)
or administrative option is not included within the Union’s jurisdiction.

As it has already been noted, an EU measure may be challenged on
grounds of lack of competence, infringement of an essential procedural
requirement, infringement of the treaties, or of any rule of law relating to
their application or misuse of powers.88

61. The lack of competence exists when an institution issues an Act
without having the necessary power for this. There is a potential distinction
between a lack of territorial competence, when the Act is adopted outside
the field of application under the legislative authority of the issuer; a lack of
temporal competence, when exceeding the fixed time limits; a lack of
competence on the matter, when the exercised power is not conferred to that
institution by the treaties. In this regard, the Court tried to extend the
powers of the institutions, considering as existing those powers that, even if
not expressly provided by the treaties, result from European secondary
sources.

62. The infringement of an essential procedural requirement consists of
the failure by the EU institution which issued an Act, to comply with the
basic formal and procedural conditions which prepare the decision. It is
largely applied and it includes, for example, the lack of reasoning or the
internal inconsistency of it or the lack of a factual basis for it (it should be
recalled that the EU institutions shall state the reasons on which their
measures are based); it also includes the violation of the right to be heard
during the administrative proceedings or the lack of any required steps prior
to the Act (e.g., the mandatory consultation of another institution or body or
agency of the EU).

63. The violation of the treaties or of any rule of law relating to their
application is perhaps the most common ground for the annulment of an
Act. It includes all the cases where the challenged measure is in conflict
with any provision of higher-ranking Union law. It is not by chance that this
flaw is frequently called upon also when the claim is based on other



grounds. Due to its wide definition, this flaw is subject to be called upon in
many different cases because it refers to a wide range of laws including the
treaties and those Acts adopted for their enforcement, such as directives,
regulations, and decisions.

64. Finally, misuse of powers is usually defined as the exercise of a
power for a different purpose from the one declared in the measure or, in
any event, for a purpose which is different from that for which the power
was conferred.

 

IV.    Consequences of the Decision of Annulment

65. The action for annulment (where, as mentioned, the EU courts
exercise a legality review, without dealing with the merits of the
administrative choices) is a quite fundamental remedy in the EU system.
Indeed, it tends to expel certain Acts out of the system, depriving them of
their legal existence. The decisions that upheld the claims for annulment
declare the Act concerned to be null and void from the date on which that
Act entered into force (ab initio). Once annulled, the Act is no longer
effective, without any further action by the institution concerned.89

The decision of annulment has effects, first, in respect to the parties, but
second, also in respect to any person in the EU system. In this regard,
reference is made to the erga omnes effects. However, it has, at least, to be
pointed out that in the case of measures affecting a specified person (e.g., a
decision), the quashing is effective also in respect to third parties, in a
historic sense and, possibly, as an indirect source of consequences.
Whereas, if the measure has a general nature (e.g., a regulation), the
annulment implies the termination of the effects in respect to any person to
whom the measures were addressed (except for specific sectors, such as
those regarding anti-dumping regulations).

In order to protect the rights of third parties and the certainty of law, the
judge has the power to specify which effects of the Act which it has
declared void (and no longer only of the regulations) have to be regarded as
definitive. In this case, the judge has substantial discretionary power since
its decision is not simply on the legality but also on the substance.90



However, where a judge annuls an Act, no provision may be found in the
judgment, as far as it concerns how the Act ought to be substituted or how
the matter ought to be ruled. The institution, body, office, or agency, whose
Act has been declared void, is required to take the necessary measures to
comply with the judgment. So, the judgment states the illegality of the Act
and brings about its elimination from the system, but it never implies the
condemnation of the institution to a specific conduct.91

 

V.    Claims in Matter of Intellectual Property Rights

66. EC Regulation No. 1001/17 (which took the place of Regulation No.
207/09 amended in 2015), relating to the EU trademarks, contains some
relevant procedural provisions and gives some specific tasks to the EU
jurisdiction.

Especially, the Regulation states that any party affected by a decision by
the EU Intellectual Property Office (before, called Office for Harmonization
in the Internal Market), which is an EU body and a legal person, may
appeal before the Board of Appeal. It is not a jurisdictional claim, but an
administrative remedy. Should the provision of the Board be unsuccessful,
an action before the General Court may be brought, in order to get the
annulment or the alteration of the decision.

Pursuant to Article 72 of Regulation No. 1001/17, the application has to
be lodged within two months of the date of the notification of the decision
of the Board of Appeal and should be based on the usual grounds for the
annulment of an Act of the institutions, and so lack of competence,
infringement of an essential procedural requirement, infringement of the
treaty, the regulation or of any rule of law relating to their application and
misuse of power.

The General Court has jurisdiction not only to annul but also to alter the
decision. This is why the actions in the matter of EU trademark, even if
having a structure like the actions for annulment, are partially different from
them, as far as it concerns the kind of jurisdictional powers of the judges. It
must be added that the same machinery is referred to in Article 61 of EC
Regulation No. 6/02 on the EU designs and in Article 74 of EC Regulation
No. 2100/94 on the EU plant variety rights.



The litigation before the Board of Appeal has features very similar to the
judicial proceedings, although such Board may not be considered a judge.

 

VI.    The Procedural Review of the Determination Pursuant to Article

7 EU

67. Article 269 TFEU establishes that the CJ shall have jurisdiction to
decide on the legality of the Acts of the Council and the European Council,
according to Article 7 EU, in respect solely of the procedural stipulations
contained in the above-mentioned rule; it is not allowed to decide on the
merits of the political decisions of the Council.

Pursuant to Article 7 EU, the European Council, after inviting the
Member State in question to submit its observations, may determine the
existence of a serious and persistent breach by a Member State of the values
referred to in Article 2 EU, namely human dignity, freedom, democracy,
equality, rule of law, human rights, and solidarity. This assessment supposes
a qualified majority and may lead to very severe measures against the
breaching State, like the suspension of some of the rights deriving from the
treaties, included the voting of the representatives of the government of that
State in the Council.

Few rules have been laid down on this matter: the State, made object of
the contested measures, is the only possible applicant; the Council and the
European Council are the only possible defendant; the action may be
brought within one month from the date of the contested determination; and
the Court has to decide the case within one month from the date of the
request.

The jurisdiction of the Court in this very specific matter seems to be a
jurisdiction of annulment. In fact, should the Court assess that the
procedural requirements laid down by Article 7 EU have not been complied
with and therefore there is a lack of legality, the procedure ought to be
begun again and no effect would be produced with prejudice to the Member
State concerned; that means that the determination would be annulled.

 

§5.    Actions Against Failure to Act of the EU Institutions



68. The review on the conduct of the EU institutions has two faces. The
first is the action for annulment, which controls the positive conduct of the
institutions; the second consists in the action to establish the failure to act.
The two remedies are somehow parallel and complementary; they form a
complete protection of the EU persons.92

The action to have the failure to act of the EU institutions established,
where such failure is an infringement of the EU law, is governed by Article
265 TFEU. The competence is shared between the CJ and the General
Court, according to the criteria mentioned above.

Pursuant to Article 265 TFEU, should the European Parliament, the
European Council, the Council, the Commission or the ECB, in
infringement of the treaties, fail to act, the Member States and the other
institutions of the Union may bring an action to have the infringement
established. After the Treaty of Lisbon, this rule shall apply, under the same
conditions, to bodies, offices, and agencies of the Union which fail to act.

The action shall be admissible only if the institution, body, office, or
agency concerned has first been called upon to act. If, within two months of
being so-called upon, the institution, body, office, or agency has not defined
its position, the action may be brought within a further period of two
months.

Any natural or legal person may, under the same conditions, complain to
the EU courts that an EU institution (or body, office or agency) has failed to
address to that person any Act other than a recommendation or an opinion.
The case law of the CJ has interpreted these requirements in a wider sense:
the standing to bring the action has been held also in an applicant, who is a
potential addressee of a legal measure that the institution concerned is
required to adopt.93 Yet, this kind of application, where brought by
individuals, is rarely successful and frequently inadmissible, because of the
difficulty for the claimant to demonstrate the failing conduct of the
institutions.

69. It is necessary to define which cases of failure to act may be made
subject matter of this kind of claim.

The failure to act may refer to any measure, and therefore also a
recommendation or an opinion, where the applicant is a Member State or an
EU institution.



On the contrary, where the action is brought by a natural or legal person,
the failure to act should be referring to a measure which the institution
concerned is obliged to enact, or which is apt to bring effects in the sphere
of the applicant. Theoretically, individuals may also complain that a
regulation has not been adopted.

The action against failure to act of the institutions is a typical merely
declaratory action. There is no Act to be set aside, like in the actions for
annulment, but only a situation, the illegality of which may be established.
As far as it concerns the measures that the institutions are obliged to enact,
it should be said that they must comply with the judgment, but they remain
free in the choice of the best way to do it.94

 

§6.    Declaration of Inapplicability of the EU Acts

70. Among the remedies against the lack of legality of the Acts of the EU
institutions, the Treaties include the hypothesis of the declaration of the
inapplicability of an Act.95

Pursuant to Article 277 TFEU, any party may, in proceedings in which an
Act of general application adopted by an EU institution (or body, office, or
agency) is at issue, plead the grounds for the annulment (and so, the well-
known lack of competence, infringement of an essential procedural
requirement, infringement of the treaties or of any rule of law relating to
their application and misuse of powers) in order to invoke before the EU
courts the inapplicability of that Act.96

71. The importance and the utility of this remedy consist in the
possibility to use it notwithstanding the expiry of the short period of two
months established for an action for annulment. It deals with a kind of
declaratory jurisdiction, because the goal of the request (which may be
better defined as an objection raised in proceedings begun by another party)
is to obtain the inapplicability of a general Act with prejudice to a party,
without delating such Act. The general Act, whose lack of legality is held,
works here as a preliminary element to a following measure, or failure to
act, against which the applicant seeks for protection before the EU courts. It
should be noted that the general Act, the inapplicability of which is sought,



has not been challenged or even might not be made object of review,
according to the rules laid down relating to the actions for annulment or
against the failure to act.

Moreover, the Treaty of Lisbon has adopted a wider wording (speaking
of Acts of general application) than the former Article 241 EC. So, any
general Act made by an EU institution, which is preliminary to that which
the applicants seek to annul, may be declared inapplicable.

It should be clear from what has been said above that the declaration of
the inapplicability of the EU Acts, even if it is considered by the Treaties as
an autonomous remedy, with specific limits and effects, may not be sought
by an application initiating a case, but only by means of an objection raised
in a case already initiated. A necessary link exists between a main claim
(which may have different content) and the request for the declaration of
illegality and inapplicability of the contested measure, because the latter is
admissible, only if it is ordered to the success of the claim (or the defence)
of the same party in the former proceedings.

The request for the declaration of inapplicability of an EU Act is
therefore quite different from the action for annulment, even if the grounds
on which both are based are the same. From the point of view of the
standing, individuals are entitled to get inapplicable in their respective Acts,
which they might not challenge directly, by means of an action for
annulment. On the other hand, here the Act is not deleted and keeps its
efficacy in respect to other parties; of course, the finding of the illegality of
an Act will bring the EU institution concerned to alter or annul it.

The remedy governed by Article 277 TFEU may be applied not only by
individuals, but also by the Member States. Only the EU institutions are not
entitled to request the declaration of inapplicability of an Act of another
institution.

 

§7.    Action for Non-contractual Liability of the EU

I.    General Features

72. Pursuant to Article 268 TFEU, the European courts have jurisdiction
in disputes relating to compensation for damages provided for in the second
and third paragraphs of Article 340 TFEU. Such rule states that, as far as it



concerns its non-contractual liability, the EU shall, in accordance with the
general principles common to the laws of the Member States, make good
damages caused by its institutions or by its servants, acting in the
performance of their duties.97

The competence to decide this kind of actions in first instance is now
assigned to the General Court (because of the combined effect of Article
256 TFEU and Article 51 of the Statute). Action for non-contractual
liability is obviously a suit for damages and supposes that the form of order
sought by the applicant is a condemnation of the EU institutions.

73. This action aims to punish the liability of the EU institutions, both
when deriving from legislative Acts and when depending upon civil wrongs
by the EU servants in the performance of their duties. Article 340 TFEU
refers to the general principles common to the laws of the Member States as
the rule of law to be applied by the judges (and this reference is quite a
unique case in the treaties).

This reference has put the CJ (because of its former competence in this
matter) in degree to elaborate the case law in this subject with remarkable
freedom, exactly because the laws of the Member States are very different
and the work of comparison is hard and not very fruitful. In fact, the Court
had to take care, in most cases, of the liability deriving from the
administrative and lawmaking activity of the EU bodies, so having to face
problems quite different from those usually existing before the national
courts.

 

II.    Liability of the EU for Legislative Acts

74. Lawmaking is the main and most relevant source of liability of the
EU institutions, which very rarely carry out material activities but perform
an enormous work concerning the production of legal Acts.98

The European case law has been defining the conditions, under which the
non-contractual liability of the EU may be held. It may be remarked that a
progressive attenuation of these conditions has been having place, with the
effect of a wider judicial protection for the injured parties.



The ground for the non-contractual liability of the EU based on
legislative measures is that a sufficiently serious and manifest breach of a
superior rule of law for the protection of individuals may be found. When
the EU institutions have no (or very small) discretionary power, the mere
transgression of the rule of law may be sufficient to found the liability.99

75. According to the EU case law, the second paragraph of Article 340
TFEU bases the obligation which it imposes on the Union to make good
any damage caused by its institutions on the ‘general principles common to
the laws of the Member States’ and therefore does not restrict the ambit of
those principles solely to the rules governing non-contractual EU liability
for unlawful conduct of the institutions. National laws on non-contractual
liability allow individuals, albeit to varying degrees, in specific fields and in
accordance with differing rules, to obtain compensation in legal
proceedings for certain kinds of damage, even in the absence of unlawful
action by the perpetrator of the damage. When damage is caused by conduct
of the EU institution not shown to be unlawful, the Union can incur non-
contractual liability if the conditions as to sustaining actual damage, to the
causal link between that damage and the conduct of the EU institution and
to the unusual and special nature of the damage in question are all met.100

As far as it concerns the degree of blame to be attributed to the author of
the measure, the case law has pointed out the necessity of a faulty
conduct.101

The EU institutions are also liable for the wrongs committed by their
servants, provided in the performance of their functions.102 The servant
should have acted in force of a direct and internal relation to the institution,
so that his/her acting is a terminal of the tasks of the EU. Only in this case
an action for damages may be brought before the EU courts. Should the
agent commit the wrong out of the carrying out of its functions (in the strict
meaning mentioned above), neither liability of the institution nor the EU
court’s jurisdiction exists; the claim should be brought by the injured person
before the competent national judge, who shall apply the national law.

 

III.    Other Aspects



76. The only condition to begin a suit for damages, as far as it concerns
the applicant, is the held existence of an injury, which has a causal link with
the activity of the EU institutions. The action should be brought against an
EU institution. After the Treaty of Lisbon, it has been clarified that also the
ECB may be held responsible for the damages caused by itself or by its
agents, in the performance of their functions.103

Only actual and proved damages may obtain the grant of compensation.
Damages may also be future, but imminent and foreseeable; merely
hypothetic losses obtain no compensation and claims founded on them
would be rejected. The economic operator who has suffered a prejudice, but
then has transferred it upon his/her clients, may not claim damages. Also
non-material damage may be object of compensation.104

At the same time, it should be noted that, according to consistent case
law, it is first and foremost for the party seeking to establish the EU’s
liability to adduce conclusive proof as to the existence or extent of the
damage he/she alleges and to establish the causal link between that damage
and the conduct complained of on the part of the EU institutions.105

77. Proceedings against the Union in matters arising from non-
contractual liability shall be barred after a period of five years from the
occurrence of the event giving rise thereto.106 Pursuant to the Statute, the
period of limitation shall be interrupted if proceedings are instituted before
the EU courts or if prior to such proceedings an application is made by the
aggrieved party to the relevant EU institution.107

Yet, the case law states that the involvement of such liability and the
assertion of the right to compensation for damages suffered depend on the
satisfaction of a number of requirements relating to the existence of an
unlawful measure adopted by the EU institutions, actual damage, and a
causal relationship between them. So, the period of limitation which applies
to proceedings in such matters cannot begin before all the above-mentioned
requirements are satisfied and in particular before the damage to be made
good has materialized. Accordingly, since the situations concerned are those
in which the liability of the EU has its origin in a legislative measure, the
period of limitation cannot begin before the injurious effects of that
measure have been produced.108



78. It remains to take into account the case of contractual liability of the
EU, which may derive from a number of relationships between individuals
and Member States. Save where liability is connected to the staff cases109

and where the contract concerned contains an arbitration clause,110 bringing
the litigation before the EU judges, the controversies relating to such
liability do not belong to the EU jurisdiction and are to be decided by the
national courts. As a matter of fact, whenever jurisdiction is openly
conferred on the EU courts by the Treaties, disputes to which the Union is a
party are to be discussed before the national courts.111 In fact, Article
340(1) TFEU states that the contractual liability of the Union shall be
governed by the law applicable to the contract in question.

 

§8.    Actions Relating to Controversies Between the Union and Its Servants

79. The EU courts shall have jurisdiction in any dispute between the
Union and its servants, within the limits and under the conditions laid down
in the Staff Regulations of Officials and the Conditions of Employment of
other servants of the Union. So says Article 270 TFEU. The whole matter is
now belonging to the General Court in first instance (but from 12 December
2005 to 31 August 2016 to the now dissolved CST).

In July 2016, with the transfer to the General Court of jurisdiction at first
instance in disputes between the EU and its servants, the new Article 50a of
the Statute provides that the General Court shall exercise jurisdiction at first
instance in disputes between the Union and its servants as referred to in
Article 270 TFEU, including disputes between any institutions, bodies,
offices, or agencies, on the one hand, and their servants, on the other, in
respect of which jurisdiction is conferred on the CJ of the EU. The Statute
underlines that at all stages of the procedure, including the time when the
application is filed, the General Court may examine the possibilities of an
amicable settlement of the dispute and may try to facilitate such settlement.

In this matter, the EU jurisdiction goes out of the common scheme of
litigation, consisting in the review of the conduct of the EU institutions and
it affects the relationships arising from the tie of service between the EU
and its servants. Usually, it deals with an unlimited jurisdiction on the
merits and the proposable claims are quite different, since they include, for



instance, applications for the payment of sums, requests for the annulment
of measures relating to the servants’ career or suits for damages. The staff
cases include both the controversies which are directly relating to the
employment relationship and those which are referring to it only indirectly.
It should be recalled that the conditions of employment of the EU servants
are laid down in the Staff Regulations,112 which also contain procedural
rules.

Even if usually the servants play the role of claimants, there may be
actions brought by the EU institutions against their servants. For example,
pursuant to Article 22 of the Staff Regulations of Officials, the General
Court is granted the assessment (which is expressly defined as a case of
unlimited jurisdiction) on the suits for damages brought by the Union
against its Officials, when acting in service with a serious misconduct.

With regard to the claims brought by civil servants, the Staff Regulations
state that they must submit their complaints to the appointing authority,
before beginning a case before the General Court: only when the complaint
has been rejected, the servant concerned can institute proceedings.113

 

§9.    Actions Against Penalties

80. The EU institutions have the task to ensure the application of the
rules about the functioning of the treaties, also by imposing penalties to
natural or legal persons, when those rules are violated.114

Against any decision imposing penalties (which are an enforcing title in
the Member States, when consisting in the delivery of goods or things or
the payment of sums of money), a claim may be brought before the EU
courts. Recently, with the amendments made by Regulation (EU, Euratom)
No. 2019/62,115 the Court has been given general jurisdiction to rule on
actions for annulment relating to the payment of lump sums or penalty
payments imposed on a State, pursuant to Article 260(2) or (3) TFEU.

Pursuant to Article 261 TFEU, regulations adopted jointly by the
European Parliament and the Council, and by the Council, may give the EU
courts jurisdiction with regard to the penalties provided for in such
regulations. For example, that is the case of Article 31 of EC Regulation
No. 1/03 in antitrust matter.



The EU judges are entitled to decide not only on the legality of the
measure but also on the merits of the decision; they may cancel, reduce, or
even increase the amount of penalties payment imposed. In fact, in this
matter, the EU jurisdiction is full and unlimited.116

 

§10.    Arbitration Clauses

81. Near the mandatory jurisdiction of the EU courts, the treaties have
established an optional jurisdiction. In fact, in some specific cases,
arbitration clauses may confer on them the power to decide controversies,
otherwise belonging to the jurisdiction of the national courts.117

The General Court has jurisdiction to give judgment pursuant to any
arbitration clause contained in a contract concluded by or on behalf of the
Union, whether that contract be governed by public or private law.118 The
CJ has jurisdiction in any dispute between Member States which relates to
the subject matter of the Treaties, if the dispute is submitted to it under a
special agreement between the parties.119

The EU courts exercise true jurisdictional powers and may not be
considered as arbitrators. The reference to an arbitration clause or a special
agreement has the only meaning to give the EU courts jurisdiction, in cases
which are not under the mandatory jurisdiction. Moreover, when assessed in
force of an arbitration clause, the Luxembourg judges have unlimited
jurisdiction, even if referred only to the matter of the single agreement
containing the clause.

It has to be said that the EU institutions frequently include arbitration
clauses in contracts with private parties.

It has to be underlined that two important Treaties between groups of
Member States give competence to the EU CJ according to Article 273
TFEU.

First of all, Article 8 of the so-called Fiscal Compact Treaty provides that
if the European Commission, after having given the concerned Contracting
Party (i.e., to say, the Member State) the opportunity to submit its
observations, concludes in its report that such party has failed the balanced
budget, the matter will be brought before the CJCJ. The same goes when a
Member State considers that another State has failed the balanced budget.



In both cases, the judgment of the CJ shall be binding on the parties to the
proceedings. If the EU Court finds that the concerned State has not
complied with its judgment, pursuant to Article 260 TFEU, it may impose
on the unfulfilling State to pay a lump sum or a penalty appropriate to the
circumstances.

Second, a similar rule is in the European Stability Mechanism (ESM)
Treaty: here Article 37(3) states a competence of the CJ according to
Article 273 TFEU for the disputes arising between ESM Member and the
ESM.120

 

Chapter 2.    Preliminary Rulings

§1.    General Features of EU Preliminary Rulings

82. The EU law is usually and above all applied by the courts of each
European legal order, since it is endowed with supremacy over national law.
In order to avoid that, since most judges are called to apply the EU law,
most different interpretations might come out, the European treaties
introduced a special machinery, with the aim to separate the application, on
the one hand, and the interpretation, on the other hand, of the EU rules.121

So, while the application of the EU law belongs to national judges (except
the claims that should be brought before the EU courts directly), the point
of interpretation is reserved to the CJ (obviously, in the cases where such
interpretation is really uncertain).

Pursuant to Article 267 TFEU, when in a case pending before a court or a
tribunal of a Member State a reasonable doubt arises about the
interpretation of an EU rule or the validity and interpretation of Acts of the
institutions of the Union, the court or tribunal, before which the question is
raised, may, if it considers that a decision on the question is necessary to
enable it to give judgment, request the CJ to give a ruling thereon and put
the Court a question, concerning the point of law involved in the case.122

This possibility becomes a duty for those courts or tribunals of a Member
State before which any such question is raised, against whose decisions
there is no judicial remedy under national law. In this case, such courts and
tribunals shall bring the matter before the Court.123



The interpretative decision of the CJCJ after the reference made by the
national court is binding the national judge of the merits, who shall follow
the Court’s solution in deciding the specific case. Therefore, it is correct
speaking of EU preliminary question jurisdiction.

83. It is probably superfluous underlining both the theoretical importance
and the enormous practical success of the preliminary reference, through
which the Luxembourg court has not only advised Member State courts on
the true interpretation of the EU law but has also played a role of fulfilment
and integration of the European legal order, building the living European
law: not against, but surely beyond the wording of the rules. It should be
remarked that some basic principles of the EU law, such as its supremacy
and its direct application over national systems, have been drafted only in
judgments of the Court, given on occasion of preliminary references.

At the same time, the enormous growth of the workload of the
Luxembourg judges and the progressive formation of a rich body of judicial
precedents have led to the introduction, by the Court itself, of many
conditions for accepting a preliminary question. These conditions will be
discussed in the following pages. Anyway, it is not useless advising that
behind any such problem one may see a conflict between the claim for
justice of the civil society, the effort of the European bureaucracy to
maintain a strong control over the machinery of preliminary references, and
the evergreen temptation of the Member States to defend or to recover
pieces of sovereignty. Although the lawmaker has introduced conditions on
the admissibility of the reference for a preliminary ruling, a settled case law
highlights that a rule of national law cannot prevent a national court from
using its discretion in referring a question to the CJ, because it represents an
inherent part of the system of cooperation between the national courts and
the Court established in Article 267 TFEU.124

 

§2.    The Preliminary Reference as Means for the Protection of the Rights
of Individuals

84. The meaning of the EU preliminary reference may not be fully
understood, unless it is adequately considered under the point of view of the



global protection of the individual rights in the EU system.
Any European citizen is entitled to get a fair and correct application of

the EU rules. The treaties and the secondary sources grant him/her some
direct specific actions (which have been described before). But most cases,
where such protection is necessary, happen in litigation before national
courts, in a great and not foreseeable number of proceedings. The
limitations to the possibility for private litigators (i.e., parties which are
neither States or EU institutions) to bring actions of annulment of EU Acts
make the area of individuals protection smaller, as far as it concerns the
validity of the Acts of the Union; but such area spreads out again, when the
lack of legality of the Acts becomes the object of a preliminary ruling of the
Court, by means of the reference made by a national judge.

Therefore, the preliminary reference is a precious tool of fulfilment of the
system of protection of rights, because it lets any citizen claim the
application of the EU law in the proceedings where he/she is concerned,
even in the doubt of the national judge.125

85. About the issue of protection, it is necessary to stay briefly on the
nature of preliminary proceedings before the CJ and on the position of the
litigators in the national case, with regard to the way of writing the
reference.

The Court has always given the following answer to these questions.
Preliminary proceedings (whose exit is the interpretation of a point of EU
law) are not contentious. Strictly speaking, no litigators are involved in it,
but only interested subjects; the decision to make the reference or not is an
exclusive power of the national referring judge.126

This position (which clearly obeys to the strong political need for the
Luxembourg judges to keep in their hands the control of the machinery) is
not adequate to describe what really happens. The decision of the Court is
not an aseptic law exercise, but is the binding premise for the regulation of
relevant issues, exactly because of its preliminary nature and its effects on
the national case. The battle between the litigators before the Court is often
hard and speaks of a real conflict, which may not be included in a kind of
non-contentious jurisdiction.

At the same time, it is certainly true that only a national court or tribunal
may refer a preliminary question to the Court; but it should be observed
that, in the absolute majority of the cases, the parties of the national



proceedings, and not the judges themselves, raise the question and that
referring the question is a need for (at least, one of) the parties, in order to
get the success in the claim brought before the national judge.

This is why the preliminary proceedings are the European stage of a
national contentious case, which does not change its own nature when it is
brought at Luxemburg, with the further consequence that the right to be
heard should be seriously granted and respected. Besides, it is not far from
true defining the request of a party to get a specific interpretation of a point
of the EU law as a proper claim (of course, being object of such claim not
goods or substantial utilities, but a decision on matter of law). Any litigator
in the EU has the right to bring its question of interpretation (or of validity
of Act) on the table of the CJ, even if he/she should be obliged to cross all
the stages of the internal proceedings and provided the court or tribunal at
the last stage respects its duty to refer to the Court, pursuant to the rules of
the treaty.

86. At the light of this premise, three issues are to be considered: the
content of preliminary reference; the criteria to define what a court or
tribunal of a Member State is, in order to be entitled to refer a question to
the Court; how the question should be put and the place of the EU reference
inside the national proceedings.

 

§3.    The Content of Preliminary References

87. The matter of preliminary references is the EU law and, therefore, at
the first place, the treaties and the secondary sources (regulations,
directives, decisions, and so on) and, then, the general principles of the
legal order,127 as well as the cases where national rules have used the EU
law to shape internal law. After the Treaty of Lisbon, the Court is called to
decide on the validity and interpretation not only of Acts of the institutions
but also of bodies, offices, or agencies of the Union.

Two points should be underlined concerning this issue. First of all, it
should be borne in mind that the referred question must deal with the
interpretation of one or more rules of the EU law (or the validity of one or
more Acts), even if related with the matter of a specific national case. On



the contrary, it is not correct for the national judge (and, before, for the
lawyers of the litigators) putting a question about the compliance of any
national rule with the EU law (even if this confrontation will come out from
the decision of the Court). One must never forget that the CJ makes a
judgment, which defines the living rule of law, with effect over all legal
orders of the Member States.

At the second place, it should be observed that the prevailing case law of
the CJ has extended the admissibility of preliminary references also about
national rules, when they copy EU rules.128 The right care of the
Luxembourg judges is to avoid that in any legal order a wrong
interpretation of rules (national rules as for the source, but in the substance
European rules, because often drafted strictly copying EU rules) may take
place, in conflict with the proper European interpretation of such rules, in
their original wording and collocation.129

 

§4.    The National Bodies Enabled to Preliminary Reference

88. The notion of ‘court or tribunal of a Member State’, enabled to
request the CJ the preliminary ruling, is a typical question of EU law. By
means of its integrative case law, in a number of judgments the Court has
defined the features and the criteria, which let a (usually but not always
judicial) body to be considered as a ‘court or tribunal’ for purposes of
Article 267 TFEU.130

These features, which may be now held established, are the following
ones: it is settled case law that, in order to determine whether a body
making a reference for a preliminary ruling is a court or tribunal within the
meaning of Article 267 TFEU, which is a question governed by EU law
alone, the Court takes account of a number of factors, such as whether the
body is established by law, whether it is permanent, whether its jurisdiction
is compulsory, whether its procedure is inter partes, whether it applies rules
of law, and whether it is independent.131

The interpretation of the Court has therefore shaped a notion of ‘court or
tribunal’, which is at the same time wider and narrower than the
corresponding notion in the national legal orders. In many cases, the Court
has admitted references coming from administrative bodies, even if



endowed with deciding functions.132 On the other hand, the private arbitral
tribunals have always been excluded from cooperation with the Court, even
if they do apply the EU law and their awards shall be acknowledged and
enforced in their Member State.133 Also judicial bodies have been excluded,
when the reference has been raised in not contentious proceedings.134 The
position of the Court is also negative (even if, perhaps, a bit softer) about
the independent national authorities.135 Here, the Court plays a political
role, which causes critical opinions and perplexities.136 On the ground of
the independence and impartiality of the referring body required in order to
be categorized as a ‘court or a tribunal’ for the purposes of Article 267
TFEU, the Grand Chamber has recently stated that the independence of
national courts and tribunals is essential to the proper working of the
judicial cooperation system embodied by the preliminary ruling mechanism
established by Article 267 TFEU.137 Moreover, the mechanism works only
if the body responsible for applying EU law satisfies the criterion of
independence. The referring body can be considered independent when it
works wholly autonomously, without being subject to any hierarchical
constraint or subordinated to any other body and as long as it does not have
any interest in the outcome of the proceedings apart from the correct
application of the EU law.

Facing a different problem, the Court has held that the obligation to refer
the question, pursuant to Article 267(3) TFEU, concerns those judicial
bodies against whose decisions no judicial remedy is given, looking at the
concrete case. A judicial body, against whose decisions appeals are usually
possible, is nevertheless obliged to refer the question if, in given
proceedings, its judgments are the last instance of protection. This
interpretation is to be shared, for it makes preliminary references easier and
more effective.138

 

§5.    Preliminary References under the Perspective of the National Judge

89. Any national judge, who has stated to refer the case to the CJ,
suspends its proceedings and notifies his/her decision to the Court. National
laws rule about the procedural ways to do it.



Such decision may be a judgment, an order or any other kind of decision,
pursuant to national laws. Surely, it is not a decision which closes the
proceedings, because the case will be continued after the judgment of the
Court about the question of interpretation or validity. Should the decision be
affected by any kind of vice, illegality, and so on, the interested party would
be allowed to apply for the national remedies against it; nevertheless, the CJ
would not be prohibited to take the question into consideration and to state
on it.

The national decision which refers the question to the Court may be
withdrawn; for instance, because it is revoked by the judge himself/herself
or it is reviewed or annulled by an upper judge. At the same way, it may
happen that the proceedings, where the question has been raised, are closed
because the parties reached a settlement of their dispute or because of other
grounds of discontinuance. In this case, the CJ is entitled to make the
preliminary ruling, until the referring national courts notify to it a new
national decision annulling the effects of the first one.

Once again, the problem to establish at which stage of the proceedings
the decision to refer to the Court should be taken is to be faced and solved
under the point of view of the national Rules of Procedure. Anyway, it is
not necessary that the judge has already ascertained facts completely.

90. The way of wording the question is remarkably important. It should
be recalled that the question has to concern the EU law, and not the national
law, or a generic comparison between the two. Specially, in the references
for interpretation, national judges shall request the Court to explain the
meaning of an EU rule, and not to establish, whether a national rule
complies with the EU law or not. This task belongs to national courts,
which will be able to fulfil it, as soon as they will be made certain about the
correct interpretation of the EU law.

Since 1993, the CJ has held to be obliged to answer to the preliminary
references, only where they are endowed with the requirement of clearness.
A question is clear, according to the Court, when it puts in light well the
issue of fact and law, where the relevance of one or more EU rules in the
single concrete case comes out, and therefore makes the Luxembourg
judges able to give a useful answer to the national judge and the parties
involved at the proceedings to submit their statements or observations to the
Court, with full awareness.139



Behind this choice of the case law of the Court (which any practical
lawyer shall bring to account), many reasons may be pointed out. On the
one hand, the widespread knowledge of the EU law and the need to reduce
its workload compel the Court to discourage confused or exploratory
questions. On the other hand, the Luxembourg judges have created an
extraordinary tool of selecting cases, not rarely used just to avoid to answer
questions in politically sensible matters.

Strictly speaking, national judges ought to transfer to the CJ not only the
order, containing the referred question, but also a complete copy of the
dossier of national proceedings. Yet, in practice, the long times required for
translations of any statement to each single judge of the Court suggest to
write a well-organized and reasoned order, with reference to the main points
of fact and law, essential to understand the case and its connection with the
interpretation question, so that the Court may be put in degree to answer,
only by reading the few pages written by the national judge.140

Besides, it should be noted that pursuant to Article 101(1) Rules of
Procedure (hereinafter RP) CJ, the Court may, after hearing the Advocate-
General, request clarification from the national court, within a time limit
prescribed by the Court, just to obtain the failing elements. Yet, this is a
fully discretionary activity and the national judges are not free from the
effort to write a question, which the Court may consider clear.

When the CJ has made its decision, the dossier shall come back to the
table of the national judge. The decision is notified to all parties, pursuant to
the general rules of the EU proceedings; one more copy is then notified to
the national referring court, to which the original dossier is immediately
given back.

Being aware of the difficulties Member State courts and tribunals face
when trying to apply the preliminary reference properly, the CJ periodically
updates and sends out a message called ‘Recommendations to national
courts and tribunals, in relation to the initiation of preliminary ruling
proceedings’.141 This text, though explicitly declared to be devoid of any
regulatory or even merely interpretation power, is an interesting summary
of the latest case law of the Court concerning preliminary reference. The
above-mentioned summary represents a reminder of the fundamental
characteristics of the preliminary ruling procedure. It also provides practical
recommendations as to the form and content of requests for a preliminary
ruling to the CJ in order to ensure that the mechanism is fully effective.



 

§6.    The Requirements of Admissibility of the Preliminary Reference

91. Three kinds of abuse affect the correct development of the
preliminary references: first, the abuses from the judges and the parties to
the national proceedings, who exceed in using the tool of preliminary
reference; then, those of the national courts judging at the highest national
instance, which omit fair references and therefore violate the machinery by
way of non-application; lastly, those made by the CJ itself, which somehow
builds a tool different from what has been drawn by the treaties.142

92. Beginning with the first point, it should be observed that, year by
year, the CJ has built a complex system of requirements of admissibility of
the preliminary interpretation questions, around the neutral wording of
Article 267 TFEU. The principal ones are to be stressed here.

First, the requirement of the clearness of the question, which has already
been recalled.

Then, the Court has held that the preliminary question should be put with
reference to a real, and not spurious, controversy. This position is to be
shared; moreover, it should be observed that it is coherent with the notion of
preliminary proceedings as a place of a contentious conflict, which the
Luxembourg judges, on the contrary, formally deny.143

It is a task of the national referring courts to ascertain the relevance of the
preliminary question in the internal case. Yet, the Court maintains the power
to point out that no relevance exists, between the question and the
controversy (which obviously means a hypothesis of abuse), and therefore
to hold inadmissible preliminary references, which prima facie appear
without any proper binding with the national case.144 Nonetheless, the fact
that a court or tribunal has already made a reference to the CJ for a
preliminary ruling in the same national proceedings does not affect the
obligation of reference. In fact, when a question concerning the
interpretation of EU law is necessary for the resolution of the dispute, a
court of last instance cannot be relieved of its duty.145

The increasing of these obstacles to the admissibility of preliminary
references is surely necessary, in order to defeat the abuses which exceed
the correct application of Article 267 TFEU; yet, it makes clear the



existence of an attack, if not to the letter, at last to the spirit of the
machinery of preliminary rulings.146

93. Among the aspects causing problems to the efficacy of the system,
the one relating to the loyal application of the EU preliminary reference by
the courts, against whose decisions no appeal is possible, is perhaps the
most important. Should a national highest court omit to refer a question to
the CJ, no internal judicial protection would be granted to the citizen.

Since many years, the CJ has made the obligation to refer questions to it
less binding. This conduct has to be shared. The highest national courts may
omit the reference when (and this is going to happen more and more
frequently) no reasonable doubt arises about the interpretation of the EU
rules and such interpretation could be shared by the highest courts of every
Member State.147 Recently, the Court stated that a national court must
comply with its obligation to bring before the CJ a question concerning the
interpretation of EU law, unless it finds that (a) the question is irrelevant or
that the provision of EU law in question has already been interpreted by the
Court or (b) the correct application of EU law is so obvious as to leave no
scope for any reasonable doubt. Therefore, the national court may refrain
from referring to the Court a question concerning the interpretation of EU
law and take upon itself the responsibility for resolving it where the correct
application of EU law is so obvious as to leave no scope for any reasonable
doubt. Nevertheless, before concluding that such is the case, the national
court or tribunal of last instance must be convinced that the matter would be
equally obvious to the other courts or tribunals of last instance of the
Member States and to the CJ.148

It has to be pointed out that vis-à-vis an abusive refuse to refer, protection
for citizens gets very difficult. The CJ has held that a State is failing to fulfil
its obligations under the treaties when its Supreme Court uses to interpret
some national rules in such a way that it objectively is an obstacle vis-à-vis
the full exercise of the rights deriving from the EU law. As individuals are
entitled to bring actions against Member States to recover damages deriving
from the infringement of the EU law, even if by fact of a judicial
independent body, a way of protection comes out from this perspective,
although indirect and incomplete.149

 



§7.    The Preliminary Rulings Proceedings

94. Preliminary proceedings are ruled by the special provisions contained
in Article 23 of the Statute and by the whole title III of the Rules of
Procedure of the CJ, which emphasizes the specialties that distinguish them
from direct actions. There is not yet a specific discipline for cases where
preliminary rulings proceeding will be (eventually) brought before the
General Court.

They are shaped on the pattern of the ordinary EU proceedings, with an
important difference concerning the beginning of the written stage.

In fact, pursuant to the Statute, the decision of the court or tribunal of a
Member State which suspends its proceedings and refers a case to the Court
shall be notified to the Court by the judiciary body concerned.150

Then, the decision shall be notified by the Registrar of the Court to the
parties at national proceedings, to all Member States, and to the
Commission, and also to the institution, body, office, or agency which
adopted the Act the validity or interpretation of which is in dispute.151

Within two months of this notification, all these subjects shall be entitled to
submit statements of case or written observations to the Court. This means,
first, that the number of potential parties at the preliminary proceedings is
determined; then, that not all of them will take an active position, but only
those ones whose political and economic interests might be sensibly
affected by the decision; lastly, that each statement is submitted separately,
so that no party may read the others’ observations and no reply is allowed
in the written stage.

The order for reference must be succinct but sufficiently complete and
contain all the relevant information to give the Court and the parties entitled
to submit observations a clear understanding of the factual and legal context
of the proceedings. In particular, according to Article 94 RP CJ, the order
for reference must contain: (a) a summary of the subject matter of the
dispute and the relevant findings of fact as determined by the referring court
or tribunal or, at least, an account of the facts on which the questions are
based; (b) the tenor of any national provisions applicable in the case and,
where appropriate, the relevant national case law; (c) a statement of the
reasons which prompted the referring court or tribunal to inquire about the
interpretation or validity of certain provisions of EU law and the



relationship between those provisions and the national legislation applicable
to the main proceedings.

The CJ Rules of Procedure establish that the proceeding is regulated by
the common rules described in title II and the special rules described in title
III. This clearly outlines the specificity of preliminary ruling proceedings.

The adversarial debate will take place at the oral hearing, the
performance of which is not absolutely ensured, since the Court might omit
it. It has to be noted that Article 76 RP CJ is applied to preliminary rulings
proceedings; it states that the oral part takes place upon request from the
parties and, in any case, after the Court has assessed its suitability. Due to a
tendency to compress oral procedures, any reasoned request for a hearing
shall be submitted within three weeks after notification of the closing of the
written part of the procedure. On the proposal from the Judge-Rapporteur
and after hearing the Advocate-General, the Court may decide that no oral
hearing is needed where it considers that it has sufficient information based
on the pleadings or observations submitted during the written part of the
procedure.152 However, the Court is bound by a reasoned request when it
has been submitted by an interested person referred to in Article 23 of the
Statute who did not participate in the written part of the procedure.153 The
goal to involve States or institutions which, for various reasons, could not
take part in the written phase is evident.

It is possible to add that an oral hearing is more necessary when the
content of the observations is innovative, with reference to the issues
discussed in national proceedings (for instance, by the Commission). It
must be said that the Court usually takes care not to forbid the possibility of
an open, large confrontation between the parties.

95. The need for simplification and reduction of the workload have led to
insert in the Rules of Procedure some specific rules which make the Court
able not only to decide by reasoned order referring to its previous
judgments, but also to state the inadmissibility of the reference, without
hearing the interested parties, with a hard limitation of the right to be heard.

In fact, where a question referred to the Court for a preliminary ruling is
identical to a question on which the Court has already ruled, where the
reply to such a question may be clearly deduced from existing case law or
where the answer to the question referred for a preliminary ruling admits of
no reasonable doubt, the Court may at any time, on a proposal from the



Judge-Rapporteur and after hearing the Advocate-General decide to rule by
reasoned order.154 This result is achieved (the point has to be underlined)
without any obligation to hear the interested parties before deciding. Such
orders may not be appealed and close the preliminary proceedings.

96. The CJ Rules of Procedure apply all the provisions of not only the
first but also the second title of the Rules to the preliminary ruling
proceedings. Therefore, except for the introductory phase, the other
differences tend to lose momentum. First, the language of the case is the
same of the national case, from which the reference has come.155 Then, if
the party before the national court was advised by a counsel, who is not a
lawyer, the same counsel is entitled to represent the party before the CJ
too.156 Lastly, no intervention by third parties is admitted and only the
subjects mentioned in Article 23 of the Statute are allowed to submit
statements or observations.157

As for the rest, the common EU procedure rules are applied. It should be
added that searching evidence is possible also in the preliminary
proceedings.

97. Except when it decides by reasoned order, the CJ usually decides
preliminary questions by judgment. All judgments are published on the
European Court Report (ECR) in digital form and may be easily read on the
website of the European judiciary. Unfortunately, preliminary proceedings
are not quick. On average, decisions are taken about sixteen months after
the beginning of the case; however, the length of the preliminary
proceeding is significantly reduced in case of urgent preliminary ruling
procedures (about four months).158

The consideration of the excessive duration of proceedings has recently
led to the introduction of two different kinds of simplification: on the one
hand, an accelerate procedure for preliminary rulings and, on the other
hand, an urgent procedure.159

98. First, the common scheme of the accelerated procedure has been
adapted to the preliminary proceedings. At the request of the national
referring court or, exceptionally, of his own motion, the President of the
Court may, where the nature of the case requires that it be dealt with within
a short time, after hearing the Judge-Rapporteur and the Advocate-General,



decide that a reference for a preliminary ruling is to be determined pursuant
to an expedited procedure derogating from the provisions of common
Rules.160

The requirements for the application of the accelerated procedure are
therefore, on the one hand, the request of the national judge and, on the
other hand, a discretionary evaluation from the Court, about the opportunity
of speed decision of the proceedings (and a reference to the existence of an
exceptional urgency is no longer present, unlike the previous text of the
rules). In that event, the President immediately fixes the date for the
hearing; parties, institutions, and Member States may lodge statements or
written observations within a short period prescribed by the President,
which shall not be less than fifteen days. Nevertheless, having regard to the
nature and importance of the questions referred, according to Article 53(3)
of the Rule of Procedure of the CJ,161 the President may, in special
circumstances, decide that a case be given priority over others. Article 53(3)
enables the CJ to comply with the principle of procedural economy by
guaranteeing the principle of a reasonable duration of proceedings.162

It is to be remarked that the President may request the parties and other
interested person to restrict the matters addressed in their observations to
the essential points of law raised by the question referred. The statements of
case or written observations shall be notified to each party to the
proceedings prior to the hearing (by widespread use of electronic data
transmission).163 Then, the Court shall rule after hearing the Advocate-
General.

99. Second, the extension of preliminary reference to issues, which are
characterized by the need of a very quick answer to the question, and above
all to those belonging to the space of freedom, security, and justice, has led
to the introduction to a kind of urgency preliminary procedure.164 It should
be observed that here it does not deal with an application of interim
protection, but only with a very accelerated form of the preliminary
proceedings. The urgent preliminary procedure may be applied only in
controversies referring to the police and judicial cooperation in criminal
matter and to the area of freedom, security, and justice in civil matter. The
request for the urgent procedure usually comes from the national judge,
which shall not only set out, in its order, the matters of fact and law which
establish the urgency and justify the application of that exceptional



procedure, but also, insofar as possible, shall indicate the answer it proposes
to the question referred. In the first case admitted to the urgent procedure,
the referring court relied on the need to protect a child against any possible
harm coming from the litigation between her parents and on the ground that
any delay would have been very unfavourable to the relationship between
the child and the parent with whom she did not live.165 Yet, the President of
the Court too, if the application of such procedure appears, prima facie, to
be required, may ask the designated Chamber (composed by five judges) to
consider whether it is necessary to deal with the reference under that
procedure. It is to this Chamber to decide both on the procedure to be
applied and, where the urgency exists, to answer the question.

As it concerns this special procedure, all subjects considered by Article
23 of the Statute are divided into two groups: the qualified subjects and all
the others.166 The first group includes the parties to the national case, the
single Member State from which the reference is made, on the European
Commission and on the institution which adopted the act the validity or
interpretation of which is in dispute. The Member States other than that
from which the reference is made and the other institutions belong to the
second group. Only the qualified subjects are entitled to lodge statements of
the case or written observations (within a very short period prescribed in the
decision). Besides, the decision may specify the matters of law to which
such statements or observations must relate and may specify the maximum
length of those documents, pursuant to the usual care for sobriety in the
pleadings by the Luxembourg courts.

Only later, the other interested persons referred to in Article 23 of the
Statute shall receive the notifications of the decision to manage the case
under the urgent preliminary procedure and of the observations of the
qualified persons.

In cases of extreme urgency, the Chamber may even decide to omit the
written part of the procedure, described above.167

Anyway, the oral hearing shall never be omitted. All interested persons
(and not only the qualified ones) may take part in it. The Court hears the
Advocate-General, but no written submissions are foreseen.

In the declaration annexed to the modification to the Statute, which has
introduced Article 23a, the Council has invited the CJ to apply the new
urgency procedure to cases involving the deprivation of personal freedom
(and so above all in criminal matters), to grant to the interested persons time



limits not shorter than ten working days to prepare the written statements
and the oral hearing, and to care to close the proceedings within three
months from the beginning.

 

§8.    The Effects of the Preliminary Decisions

100. At the end of the preliminary proceedings, the CJ, unless it has held
the question inadmissible, rules the case by a judgment or an order,
explaining (expressly or with a reference to its prior case law) the correct
interpretation of the point of EU law in discussion or establishing the
validity or the invalidity of the Act of the institutions which it has
considered.168 It is useful, therefore, to study the stability and the effects of
the preliminary rulings. The preliminary decisions of the CJ have no force
of res judicata (of course, in the meaning of this concept in the civil law
systems), because it does not state on the merits of the controversy, which
will be decided later by the national judge, whose judgment will have such
force. The Court takes a lot of care to conserve the continuity with its
precedents, but, strictly speaking, the same question may be submitted
again from another national judicial body and the Luxembourg Court might
change its mind about the point.

101. The settled case law has assessed that a judgment in which the Court
gives a preliminary ruling on the interpretation or validity of an Act of an
EU institution conclusively determines the questions concerned and
therefore is binding on the national court, for the purpose of the decision to
be given by it in the main proceedings; nonetheless, the authority of a
preliminary ruling does not preclude the national court to which it is
addressed from properly taking the view that is necessary to make a further
reference to the CJ, when it encounters difficulties in understanding or
applying the judgment, when it refers a fresh question of law to the Court,
or again when it submits new considerations which might lead the Court to
give a different answer to a question submitted earlier. However, the right to
refer further questions may not be used as a means of contesting the validity
of the judgment delivered previously, as this would call in question the



allocation of jurisdiction between national courts and the CJ under the
treaties.169

The ruling of the Court is binding for the national judge who made the
reference and shall be applied in the proceedings, which the preliminary
question arose from.

The very essential point of the EU preliminary rulings consists in that:
the CJ makes a part of the whole job – the one referring to the interpretation
of the issue of the EU law – which then goes to form the unique judgment
on the merits by the internal judge. Should the Court hold the invalidity of
an Act, such Act is not set off the EU legal order (like in the case of the
decisions of annulment), but it may not be applied in the decision of the
controversy, from which the question referred came out. Yet, in practice, a
decision of the CJ denying the validity of an Act brings about the
elimination of the Act by the institutions concerned.

But the effects of the preliminary rulings are not limited to the impact on
the single national cases; on the contrary, their main importance consists in
the definition of a point of the EU law, which has the consequence to clarify
the living law for any person or institution in the Union. Also where the
judgment writes the last word in a complex dispute in law, it must be held
that no longer good faith exists for those who had considered true the
opposite and losing interpretation. Under this perspective, the preliminary
rulings have effect not only for the parties to the national proceedings but
also for the third persons.

Since the preliminary rulings interpret the EU law correctly, their effects
go back in the time, up to the first moment in which the interpreted rule was
introduced.170 Of course, they do not affect those cases where the relations
between the persons are already defined, because of the prescription or the
res judicata. But their impact is sometimes so strong and involves so many
relevant situations (where some relations had been managed for a long time
in a different way from the EU law, as it has afterwards been interpreted)
that the CJ has stated to have the power (which does not come from the
wording of the treaties) to rule the effects of its decision in the time, with a
balance between the principle of the efficacity since beginning (so-called
efficacity ex tunc) with that of legal certainty and that of protection of good
faith.171

 



§9.    Expansions and Limitations of the Preliminary Rulings

102. The common structure of the preliminary references has been made
object of some changes, in order to extend or to limit its application.

103. First, the CJ has received a task of interpretation by many
conventions, operating outside the EU legal order, strictly considered. The
most important of them has been the Brussels convention of 1968, on the
jurisdictional competence, and the enforcement of decisions in civil and
commercial matter, whose application is now very reduced, because of the
introduction of the EU Regulation n° 44/2001 (today replaced by EU
Regulation No. 1215/12).172

104. A very important limitation had been introduced by Article 68 EC,
in the matter of the European space of freedom, justice, and security. Such
rule forbade the national courts, other than the Supreme Courts, against
whose decisions there is no judicial remedy under national law, to refer a
case in this matter to the CJ. Therefore, the whole matter of cooperation in
the field of civil justice could be brought before the CJ only by the supreme
national courts. The effects of this limitation may be correctly weighted, if
one thinks that about 80% of the preliminary references are made by judges
acting in first or second instance. This rule has been discussed and criticized
in literature.173

The Treaty of Lisbon changes this scenario basically. The CJ has a
general power in the interpretation of the EU law, without any distinction
between the former three pillars of the Maastricht architecture.174 Only
some exceptions are possible; this is the case of the matter of the CFSP.175

Article 267 TFEU brings back under the judicial control of the CJ most of
the matter once included in the third pillar of the EU. The EU courts shall
have no jurisdiction only to review the validity or proportionality of
operations carried out by the police or other law-enforcement services of a
Member State or the exercise of the responsibilities incumbent upon
Member States with regard to the maintenance of law and order and the
safeguarding of internal security. So, the common form of preliminary
rulings is now applied in the field of civil justice cooperation and every
court or tribunal, before which the question is raised, may refer the case to



the CJ. The former Article 68 EC is abolished and no correspondent
provision takes its place.

105. It has to be remembered the most important variation brought to the
matter by the Treaty of Nice and conserved after the Treaty of Lisbon.
Pursuant to Article 256(3) TFEU,176 the Statute may lay down specific
areas where the General Court shall have jurisdiction to hear and determine
questions referred for a preliminary ruling. Where the General Court
considers that the case requires a decision of principle, likely to affect the
unity or consistency of the EU law, it may refer the case to the CJ for a
ruling. Besides, decisions given by the General Court on questions referred
for a preliminary ruling may be exceptionally reviewed by the CJ, where
there is a serious risk of the unity and consistency of the EU law being
affected.

This provision has not yet been enacted and the debate on its utility is
still fervent. Surely, the workload of the CJ might be diminished and many
very technical cases might be entrusted to the General Court. But some
doubts remain, as far as it concerns a possible breach in the unity of the
system of preliminary rulings; such unity, as everybody knows, has been up
to now the strong point of the preliminary references machinery.177

Article 267 TFEU introduces a new paragraph in the former text of the
rule. If a preliminary question is raised in a case with regard to a person in
custody (which is possible, as a consequence of the new wider EU
jurisdiction in criminal matters), the CJ shall act with the minimum of
delay. The urgent preliminary procedure, already mentioned above, is the
first application of this principle.

 

§10.    Problems and Perspectives

106. The machinery of preliminary reference has succeeded in having an
enormous success, with great effects on the dynamics and the evolution of
the EU legal order. Despite this, many problems are arising around it.178

First, it must be said that the increase in the workload of the Plateau
Kirchberg judges has been remarkable and will probably further grow up,
because of the enlargement of the EU law, both on the substantial and on



the geographical field. Therefore, the delivery of judgments takes too much
time and the Court is obliged to take care of very different questions, many
of which are really not too important.

It should not be forgotten that preliminary rulings often play an important
role in the progress of the EU legal order, even in such fields on which a
full agreement among the Member States does not exist. Such an effect of
anticipation brings about a conduct of the governments, not always in
favour, but sometimes also openly hostile vis-à-vis the EU judiciary.

So, on the one hand, some reforms are proposed by the States, with the
aim to limit the workload, but also the powers of the CJ; this is the case of
the so-called limited preliminary reference and of the transfer of
competences to the General Court. On the other hand, the Court tries to
introduce reforms, which also are limiting its workload, but giving to it the
discretionary power on the choice of the cases to be decided. The judiciary
reforms maintain the power of the Court, but they often pay the price of a
less effective protection of the parties; and this is not a small vice, taking
into account the strategic role of the preliminary interpretation to enforce
the EU law in the Member States.

It is not easy to find proper solutions; probably, the idea of pre-
determined and not discretionary limitations to the admissibility of the
preliminary references, applied by the Court itself, might better take into
account the different and somehow opposite needs, giving back to the
preliminary rulings their full effectiveness and preserving, at the same time,
their authoritativeness.
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Part II.    Judges and Parties

Chapter 1.    The Judges

§1.    Number and Requirements of the Judges

107. The number of judges composing the EU courts, once fixed, is now
variable, above all for what concerns the progressive enlargement of the
Union. The CJ consists of one judge for each Member State (i.e., twenty-
seven judges).179 The General Court shall consist of at least one judge for
each Member State; the number is fixed by the Statute, which envisages a
progressive increase in the number of judges in the next few years, in order
to have two judges per Member State (fifty-four judges in office as of 6 July
2022).180 The consistency of the specialized courts is laid down by the
regulation establishing each of them.181

108. The treaties establish the requirements to be appointed as a judge,
with different, even if similar, wordings. The judges of the CJ shall be
chosen from persons whose independence is beyond doubt and who possess
the qualifications required for appointment to the highest judicial offices in
their respective countries or who are jurisconsults of recognized
competence.182 For the appointment as a judge of the General Court, the
rule about independence is repeated and the requirement about the ability
for a simply high judicial office is laid down.183 The wording used for the
specialized courts is even a bit lighter.184 However, the EU judges are
chosen among very qualified jurists, above all university professors and
magistrates.

The EU judges are appointed by common accord of the governments of
the Member States (but in practice on the basis of a recommendation by the
government of the State of each judge), for a term of six years and, after the



Treaty of Lisbon, after consultation of a specific panel. The membership
shall be partially renewed every three years and retiring members are
eligible for reappointment.185 When, every three years, the judges are
partially replaced, one-half of the number of judges shall be replaced.186

The members of the specialized courts are appointed by the Council, acting
unanimously.187

109. Before any appointment of a judge of the CJ and the General Court,
a special panel should be consulted. In fact, a panel is set up in order to give
an opinion on candidates’ suitability to perform the duties of judge in the
EU courts. The panel comprises seven persons, chosen from among former
members of the CJ and the General Court, members of national Supreme
Courts, and lawyers of recognized competence, one of whom proposed by
the European Parliament. The Council shall adopt a decision establishing
the panel’s operating rules and a decision appointing its members.188

The new rules try to enrich the weight of the considerations on the merit
of the candidates in the appointment procedure. It is clear that the
governments (and above all, the one proposing a candidate of its own
nationality) are not bound by the opinion of the panel, but there is no doubt
that such opinion will be taken into account.

110. A similar, though not identical, advisory panel existed in relation to
the CST.189

111. The nationality of the judges of the CJ and the General Court is
settled; they must be citizen of a Member State, at the rate of one or at least
one for each State and, from 1 September 2019, there will be two Judges
per Member State at the General Court.

However, the EU judges may be never considered as representatives of
their Member States; when they take up their duties, the judges have only
the task to ensure the application of the EU law, also in the event where a
judgment would be delivered, condemning the State, which they are
nationals of.

 

§2.    Status of Judges



112. The high function assigned to the judges by the treaties brings about
that a legal status is conferred on them, fit to guarantee their independence
and impartiality and requires, at the same time, an exclusive dedication to
the hard engagements, falling on them. The provisions concerning this point
are laid down above all by the Statute and then more detailed by the Rules
of Procedure.

First of all, before taking up his/her duties each judge shall, before the CJ
sitting in open court, take an oath to perform his/her duties impartially and
conscientiously and to preserve the secrecy of the deliberations of the court.
Then, they shall be immune from legal proceedings; that is stated in order
to grant them an effective independence.190

The independence of the EU judges is also protected under the point of
view of possible external pressures, which might affect their job. So, they
may not hold any political or administrative office (and that is absolutely
forbidden) and they may not engage in any occupation, whether gainful or
not (but in this case, exemption is exceptionally granted by the Council).

Besides, the procedural rules take care to avoid that independence and
impartiality of the judges be spoiled by any benefit, which they might
obtain after their retiring, because of their high position. So, the Statute
states that the judges, when taking up their duties, shall give a solemn
undertaking that, both during and after their term of office, they will respect
the obligations arising therefrom, in particular the duty to behave with
integrity and discretion as regards the acceptance, after they have ceased to
hold office, of certain appointments or benefits. Any doubt on this point
shall be settled by decision of the CJ.191

The deliberations of the EU courts shall be and shall remain secret; this
rule is another useful tool, in order to preserve the full independence of the
judges.192

It is important to recall that the EU judges (as well as the Advocates-
General) are helped in their work by a team of highly prepared jurists,
called referendars, whose task is to assist them in the study of the cases, and
above all of those assigned to each of them.

Two hypotheses of abstention of the judges are considered by the Statute.
First, no judge may take part in the disposal of any case in which he/she has
previously taken part as agent or adviser or has acted for one of the parties,
or in which he/she has been called upon to pronounce as a member of a
court or tribunal, of a commission of inquiry or in any other capacity. Then,



if, for some special reason, any judge considers that he/she should not take
part in the judgment of a particular case, he/she shall so inform the
President; likewise, if, for some special reason, the President considers that
any judge should not sit in a particular case, he/she shall notify him/her
accordingly. Any difficulty about these points shall be settled by a decision
of the Court.193

The General Court Rules of Procedure have introduced a special rule.
Where a judge considers that he/she should not take part in the disposal of a
case, he/she shall so inform the President who shall exempt him/her from
sitting. In the event of any difficulty arising as to the application of this
Article, the President shall refer the matters to the plenum. In that case,
voting shall be by secret ballot in the absence of the Registrar after the
Judge concerned has been heard; the latter shall not take part in the
deliberations.194

The parties may apply for a change in the composition of the court, on
the basis of the same grounds which lead a judge not to take part in a case;
but such application is not admissible on the grounds of either the
nationality of a judge or the absence from the court or the Chamber of a
judge of the nationality of the applicant party.

Lastly, it must be said that the judges (like the Advocates-General and the
Registrar) are required to reside at the place where the CJ has its seat, and
therefore in Luxembourg.

 

§3.    The Decisions

113. In the EU proceedings, the courts act by delivering decisions and
giving opinions. Decisions have jurisdictional nature, while opinions have a
consultative function. Two forms of decisions exist: judgments and orders.

114. The distinction between judgment and order is not very marked and
it is going to become even less remarkable. Usually, judgments close the
proceedings where the courts decide on the merits or even on a procedural
question, after an adversarial procedure. The courts use orders to manage
the case (such as to administrate evidence), or to decide it after a faster
procedure, or to give interim provisions. Both judgments and orders may be



appealed and the Statute uses the wording of final decision, just to include
any form of judicial provision.

The European Rules of Procedure define the content of judgments and
orders. Differences between judgments and orders are few. The judgments
are delivered in open court, while the original of the order, signed by the
President, shall be sealed and deposited at the Registry and then served on
the parties and, if necessary, to the referring court or tribunal. Besides,
sometimes orders, not subject to appeal, may not be reasoned.195 All the EU
decisions contain the grounds and a summary of the facts, the operative
part, the signature of the judges, like the decisions in the national
proceedings.

As a matter of fact, the Statute prescribes that judgments shall state the
reasons on which they are based, shall contain the names of the judges who
took part in the deliberations, shall be signed by the President and shall be
read in open court.196

With more details, pursuant to the Rules of Procedure, the judgment shall
contain: the name of the court which delivered it; the date of its delivery;
the names of the President and of the judges taking part in it; the name, if
any, of the Advocate-General; the name of the Registrar; the description of
the parties, with the names of their representatives; a statement of the forms
of order sought by the parties; a statement that the Advocate-General has
been heard, if any; a summary of the facts; the grounds for the decision; the
operative part, including the decision as to costs.197 The judgment shall be
delivered in open court; the parties shall be given notice to attend to it. The
original of the judgment is signed by the President, by the judges who took
part in the deliberations, and by the Registrar and then is sealed and
deposited at the Registry. The parties shall be informed of the date of
delivery of a judgment.

115. As far as it concerns the way of writing them, the EU judgments are
characterized by a remarkably long exposition of the grounds for the
decision. They are divided into points, which may be easily quoted to find
the exact part of the decision where the courts have made a certain
statement in law or in fact. It must never be forgotten that one of the main
tasks of the EU judiciary (and above all of the CJ) is that of affirming the
principles of the EU legal order and to build the case law, with the goal to
complete and integrate the rules of the treaties and of the secondary



sources; besides, many a time the issues examined by the Luxembourg
courts are very complex and require the description of complex economical
and commercial questions.198

The reasoning of the courts is not only directed to the parties, but also to
any person in the Union, since judgments have somehow a task of teaching
the EU law: this is why they often contain references to the settled case law
and show the continuity with the already delivered precedents.

116. The orders are usually reasoned (cases where they may be not
reasoned are exceptional) and may usually be altered or revoked;
sometimes, they may be enforced. Order is the typical management tool in
the proceedings and is applied in the preparatory inquiry, in the joining of
cases, in the suspension of the proceedings, in referring an action to another
EU court because of the lack of competence.

Orders are also applied in deciding interim proceedings or where a case
is closed in a faster way, without a complete finding on the merits (e.g.,
because the action is manifestly inadmissible or lacking any foundation in
law). In other cases, order plays the role of a more simple judgment,
without any relevant difference.

 

Chapter 2.    The Advocates-General

§1.    General Features

117. The role of the Advocates-General is directly considered by the
treaties. The CJ shall be assisted by eight Advocates-General. Should the CJ
so request, the Council, acting unanimously, may increase the number of
Advocates-General.199 Until 1 July 2013 there were only eight Advocates-
General at the CJ. Pursuant to Decision 2013/336/EU of 25 June 2013 this
number was increased to nine on 1 July 2013 and further to eleven by 7
October 2015. The General Court is not assisted now by Advocates-
General, but it might be assisted by them, under a future possible provision
by the Statute.200 Despite the UK's withdrawal from the EU, the number of
Advocates-General of the CJ has not changed. In fact, unlike the number of
judges, according to the Declaration of the conference of the representatives



of the governments of the Member States of 29 January 2020, the number
of Advocates-General was not affected by the UK withdrawal.201

The main duty of the Advocates-General is to make, in open court, acting
with complete impartiality and independence, reasoned submissions on
cases which, in accordance with the Statute, require his/her involvement, in
order to advise the European courts in the fulfilment of their task to ensure
the respect of the law in the interpretation and application of the treaties.

Each single case pending before the CJ is assigned to an Advocate-
General, who follows with the judges every stage of it, up to the
presentation to the Court of autonomous submissions, which consist in a
global answer to the solution of the case in discussion. The submissions are
a kind of ‘parallel judgment’; they contain a description of the issue and of
the questions of law, the examination of evidence, and the proposal for a
solution. The Court uses them as a possible pattern for the judgment, with
regard to its logical reasoning. The judges are not bound to the submissions
of the Advocate-General, and not even to explain the reasons why they do
not follow them. Yet, the submissions are really helpful and, above all in the
first years of the functioning of the European justice, have given a relevant
contribution to the decisions of the Court.

Under the point of view of the law, the submissions contain careful
references to the pre-existing case law, and, when necessary, a comparative
analysis on the legal orders of the Member States. Sometimes, the
submissions suggest an original solution, which the Court may take account
of.

118. Nevertheless, the increasing of a relevant body of precedents make
now possible to the Court deciding without the submissions of the
Advocate-General, if the case does not raise new questions of law.
Therefore, submissions by the Advocate-General are no longer mandatory;
where it considers that the case raises no new points of law, the Court may
now decide, even if after hearing the Advocate-General himself/herself, that
the case shall be determined without any submission.202

Historically, the Advocates-General have played a very important role in
the development of the European case law. Their work of assessment
consisted of a true preparation of the case, by furnishing the elements of
fact, but above all of law, useful to the decision; so, it may be easily
understood how the propulsory role of the CJ in building the European legal



order has been made possible, thanks to the cooperation of the Advocates-
General.

As time is passing by, the function of the Advocates-General is going to
lose some of its weight. The more and more adequate qualification of the
judges, the progressive formation of an organic body of case law, the
increasing of the workload of the Court: all of these lead to a less and less
important role of this figure, as it may be clearly deduced from many
factors: the modification of the Statute, which allows the Court to decide
that a case shall be determined without a submission from the Advocate-
General, as it has been stated above; the usual lack of the Advocates-
General before the General Court (where, if it occurs, any judge may be
called upon to perform the task of an Advocate-General); and, lastly, the
absolute lack of the Advocate-General before the specialized courts.203

The Advocate-General is a quite typical figure of the EU proceedings,
and it is very hard to find a reasonable comparison with other institutes in
the procedural law of the Member States. It is better perhaps to define it
stressing what he/she is not: he/she is neither a judge, nor an assistant of the
judge, nor a representative of the EU institutions, nor a party. He/she is a
person acting in the proceedings, with the task to be helpful to the court, by
making his/her submissions and so somehow drafting a project of judgment,
with which the judges may confront their own opinion and by which may
be helped in the choice of the most correct solution. The latest evolution of
the EU system clearly shows that this task is declining and still has a
meaning only in the questions of law, while it is going to disappear with
regard to the issues of fact.

 

§2.    The Status of the Advocates-General

119. The Advocates-General assisting the CJ are now eleven. This
number might be increased by the Council acting unanimously, should the
Court so request.204

Like the judges of the CJ, also the Advocates-General are chosen from
persons whose independence is beyond doubt and who possess the
qualification required for appointment to the highest judicial offices in their
countries or who are jurisconsults of recognized competence.205



The Advocates-General are appointed, like the judges of the CJ, by
common accord of the governments of the Member States for a term of six
years, after consultation of the panel mentioned above. Every three years a
partial replacement is made and one-half of the number of Advocates-
General shall be replaced. Yet, they may be re-elected.206

The common Declaration signed on 1 January 1995 has stated that five
States (France, Germany, Italy, Spain, and United Kingdom) have always an
Advocate-General appointed among persons of their respective nationality.
With regard to the other three places, turnover among the other Member
States is established. Should the number of the Advocates-General be
brought up to eleven, according to the Declaration No. 38, also Poland
would have an Advocate-General of its nationality and the rotatory system
shall affect five Advocates-General. Nowadays, according to Declaration
No. 38, annexed to the Treaty of Lisbon and Council Decision
2013/336/EU, increasing the number of Advocates-general, is provided that
Poland would have a permanent Advocate-general and the turnover system
among the Member States does not concern three but five Advocates-
General.

The provisions of the Statute referred to the judges and above described,
about duties, oath, immunity, resignation and depriving of the office, are
applied to the Advocates-General.207

Every year, the CJ appoints the First Advocate-General, among the
Advocates-General.208 He/she has the task to assign each case to an
Advocate-General and to adopt the necessary provisions, when an
Advocate-General is absent or prevented from acting.209 He/she has neither
supremacy nor control on the other Advocates-General, nor powers of
calling cases to himself/herself. Simply, he/she shall manage the
distribution of the cases. He/she has also the task of proposing that the CJ
reviews the decisions of the General Court, given in the appeal against the
decisions of the specialized courts or in the preliminary rulings.210

 

§3.    Advocates-General and General Court

120. The rules relating to the General Court confirm the trend which has
been pointed out above: the Advocates-General play now a role only when



an important question of law is discussed.
As it has been said, no established body of Advocates-General assists the

General Court. On the contrary, each judge may be called upon to perform
the task of an Advocate-General. Of course, a member of the General Court
called upon to this job in a case may not take part in the judgment of the
case.211 The function of Advocate-General may be performed by every
judge, with the exception of the President and the Presidents of Chambers
of the General Court.212 The conditions about the calling upon of a judge to
assist the General Court as an Advocate-General are laid down in the Rules
of Procedure, and exactly the General Court may be assisted by an
Advocate-General if it is considered that the legal difficulty or the factual
complexity of the case so requires.213 The decision to designate an
Advocate-General in a particular case shall be taken by the plenum at the
request of the Chamber to which the case has been assigned or referred. The
President of the General Court shall designate the Judge called upon to
perform the function of Advocate-General in that case. The Rules provide
when the Advocate-General, after being so designated, shall be heard
before the decisions are taken.214

Pursuant to the treaties, the Statute might provide, in the future, for the
General Court to be assisted by Advocates-General, here intended as an
autonomous body of persons.215 This provision has not yet been enacted
and it seems to be connected with the task of the General Court to give
preliminary rulings. Should the General Court exercise such power, so the
need of a help of submissions in law by an Advocate-General might
become stronger. Anyway, before the General Court the function of the
Advocate-General would never become necessary, but it would be limited
to certain cases.216

The task of the Advocate-General before the General Court is the same
as before the CJ. Moreover, his/her reasoned submissions may be made in
writing, instead of being presented at the oral hearing.217

 

Chapter 3.    The Organization of the EU Courts

§1.    The Court of Justice



I.    The President

121. The President directs the judicial business and the administration of
the Court; at the same time, he/she presides at hearings and deliberations
(working in strict cooperation with the Registrar).218 He/she is elected by
the judges of the Court from among their number, immediately after the
partial replacement of the judges, for a term of three years and may be re-
elected.219

Therefore, two kinds of powers are assigned to the President. On the one
hand, the powers dealing with the decisions in special cases (such as interim
measures); such powers will be examined in the following pages of this
book. On the other hand, the powers of organization which he/she exercises
as the head of the CJ as an office.

Under this second point of view, the President, inter alia, directs the
judicial business of the Court; he/she presides at general meetings of the
Members of the Court and at hearings before and deliberations of the full
Court and the Grand Chamber; he/she designates a judge to act as
Rapporteur; he/she controls the work of the Registry and the other
departments of the Court; he/she may convene the judges and the
Advocates-General during the vacations. In few words, he/she has the role
of the highest authority in the EU judiciary.220

 

II.    The Vice-President

122. The modification of the Statute with Rule No. 741/2012 of 11
August 2012 introduced the role of the Vice-President into the European
judicial system. He/she has to assist the President in the performance of
his/her duties and takes the place of the President when the latter is
prevented from attending or when his/her office is vacant. As President,
he/she is elected by the judges of the Court from their number for a term of
three years and may be re-elected. The Rules underline the Vice-President
takes the President’s place, at his/her request, representing the Court and
ensuring the proper functioning of the services of the Court.221

The conditions under which the Vice-President takes the place of the
President in the performance of his/her duties are fixed by Decision of the



CJ No. 671 of 23 October 2012.222

 

III.    The Chambers and the Validity of the Decisions

123. The CJ at the very beginning of its activity used to judge as a full
Court, composed of all the judges. On the contrary, now it uses to sit in
Chambers.223

The Court shall sit in three possible formations: the full Court, composed
of all the judges; the Grand Chamber, composed of fifteen judges;
Chambers composed of five or three judges. This organization has the goal
to better distribute the energies of the Court, to face its workload. The
treaties state that the CJ shall sit in Chambers or in a Grand Chamber and
lets the Statute to provide on the matter (and so, to specify when in the
former and when in the latter formation) and to establish if and when it
should sit as a full Court.

The Chambers may consist of three or five judges. In each Chamber, a
President is elected by the judges from among their number. The Presidents
of the Chambers of five judges are elected for three years and they may be
re-elected once.

The Grand Chamber consists now of fifteen judges. It shall be presided
over by the President of the Court. There form part of it the Vice-President
and three of the Presidents of the Chambers of five judges and other judges
appointed in accordance with the conditions laid down in the Rules of
Procedure. The Rules state that the panels are complemented by Judge-
Rapporteur and the number of Judges required to attain the number of five
and three Judges, respectively.224

The Court shall sit as a full Court (i.e., twenty-seven judges) in very few
cases.225 But the full Court may also decide cases of exceptional
importance.

124. As soon as an application initiating proceedings has been lodged,
the President designates a Judge to act as Rapporteur in the case. The Court
assigns to the Chambers of five and of three Judges any case brought before
it insofar as the difficulty or importance of the case or particular
circumstances are not such as to require that it should be assigned to the



Grand Chamber. The Court sits in a Grand Chamber when a Member State
or an institution of the EU that is party to the proceedings so requests (and
this is one of the privileges which distinguish Member States and EU
institutions from the individuals). Other cases are referred to the Grand
Chamber, according to flexible criteria, such as the difficulty or importance
of the case or the presence of particular circumstances, which so require.226

The formation designed to decide is chosen taking into account the
peculiar features of each case, which is an interesting example of flexibility.
In fact, the formation to which a case has been assigned may, at any stage of
the proceedings, request the Court to assign the case to a formation
composed of a greater number of judges.227

The final decision, as to which formation the case ought to be assigned, is
taken by order in a well-defined moment; exactly, after the closing of the
written stage of the proceedings, on the basis of the preliminary report of
the Judge-Rapporteur, after hearing the Advocate-General.

The Presidents of the Chambers are elected by the judges: for a term of
three years the Presidents of the Chambers of five judges and for a term of
one year the Presidents of the Chambers of three judges. The President of
the Chamber exercises the powers of the President of the Court, insofar it
refers to the work of that Chamber.228

125. Lastly, the quorum required as to the validity of the decisions of the
Court has to be recalled. Since decisions shall be valid where an uneven
number of judges is sitting in the deliberations, pursuant to Article 17 of the
Statute, decisions shall be valid: (a) for the full Court, only if seventeen
judges are sitting; (b) for the Grand Chamber, only if eleven judges are
sitting; (c) for the Chambers, if they are taken by three judges. In the event
of one of the judges of a Chamber being prevented from attending, a judge
of another Chamber may be called upon to sit in accordance with conditions
laid down in the Rules of Procedure.229

As it will be better described later, the EU procedural system, like most
national legal orders, gives the task of managing the cases to a single judge,
the Judge-Rapporteur.

 

IV.    General Meeting



126. The ECJ Rules provide the figure of the general meeting. This is a
meeting in which all Judges and Advocates-General take part and have a
vote. In the general meeting, the Court does not judge but it takes decisions
concerning administrative issues or the action to be taken upon the
proposals contained in the preliminary report of the Judge-Rapporteur.230

 

V.    The Seat of the CJ

127. The CJ has its seat in Luxembourg, at Plateau Kirchberg.
Nowadays, the offices of the EU judiciary are occupying many different

buildings. The Court works in the Thomas More Building, the General
Court in the near Erasmus Building. The offices of administration and the
translating service are located in separate buildings.

 

§2.    The General Court

128. The organizational structure of the General Court is very similar to
that of the CJ.

The President of the General Court is elected by the judges from among
their number for a term of three years and he/she may be re-elected. If
his/her office falls vacant before the normal date of expiry thereof, the
General Court elects a successor for the remainder of the term. The way of
the election is like the one of the CJ.

The President, in cooperation with the Registrar, directs the judicial
business and the administration of the General Court and presides at the
plenum, over the Grand Chamber and over the Chamber, to which he/she is
attached, if any. As in the CJ, also in the General Court there is a Vice-
President.

The General Court sits in Chambers of three or five judges. It may also
sit in plenary session, or in a Grand Chamber, or even be constituted by a
single judge, in cases and under the conditions specified by the Rules of
Procedure. The flexibility of the composition of the deciding formations
arrives here at the top.231 The internal organization of the Chambers is the
same as by the CJ.



The cases are usually decided by the Chambers of three or five judges;
the General Court may sit in a formation with a greater number of judges
only when the legal difficulty or the importance of the case or special
circumstances so justify.232

The plenum is the full court composition in which all the Judges shall
take part and have a vote and the Registrar is usually present. Its
competence is specific on its decisions concerning administrative issues
(i.e., constitution of Chambers, designation of an Advocate-General).233

As soon as the application initiating proceedings has been lodged, the
President of the General Court assigns the case to one of the Chambers. The
Chamber seised of the case, the Vice-President of the General Court, or the
President of the General Court may, at any stage in the proceedings, either
of its or his/her own motion or at the request of a main party, propose to the
plenum that the case be referred to the Grand Chamber or to a Chamber
composed of a different number of judges, if the legal difficulty or the
importance of the case or special circumstances so justify.234 The Advocate-
General, if designated, shall be heard by the plenum before the decision.

The case shall be decided by a Chamber composed of at least five judges,
where a Member State or an EU institution, which is party to the
proceedings, so requests. Each case is then assigned to a Judge-Rapporteur.

The sittings of the General Court are valid, pursuant to the following
quorum; seventeen judges for the plenum, three judges for the Chambers,
and eleven judges for the Grand Chamber.

129. As it has already been noted, the General Court, differently from the
CJ, may be constituted by a single judge.235

The single judge has been introduced by the decision of the Council n°
291/99, as usual with the aim to face as best as possible the workload of the
General Court. It does not deal with a new judicial body, but only with the
provision of a new way of deciding, in addition to the existing ones, in
order to ensure to the General Court a great flexibility in its composition,
having regard to the peculiar features of each case. Yet, the very restrictive
rules about the application of the single judge formation have not let this
innovation have the expected efficacy.

130. Some cases may be assigned to a single judge, pursuant to three
criteria of predetermination relating to the subject matter, which are



combined with the common criterion of the lack of difficulty or the limited
importance of the case. Therefore, (a) cases relating to intellectual property
rights; (b) actions of annulment or for failure to act or a suit for damages,
brought by individuals, and staff cases that raise only questions already
clarified by established case law or that form part of a series of cases in
which the same relief is sought and of which one has already been finally
decided; (c) cases relating to an arbitration clause. It is also necessary that
the case, even if belonging to the above-mentioned groups, is relating to a
not too delicate subject matter. Then, delegation to a single judge shall not
be possible: (a) in an action for annulment against an act of general
application or in cases in which a plea of illegality is expressly raised
against an act of general application; (b) in staff cases in which a plea of
illegality is expressly raised against an act of general application, unless the
CJ or the General Court has already given a ruling on the issues raised by
that plea; (c) in cases concerning the implementation of rules on
competition and on control of concentrations, relating to aid granted by
States, relating to measures to protect trade, relating to the common
organization of the agricultural markets, with the exception of cases that
form part of a series of cases in which the same relief is sought and of
which one has already been finally decided.236

Lastly, where all those requirements are found, the case has to be fit to be
determined by the Judge-Rapporteur alone, sitting as a single judge, having
regard to the lack of difficulty of the questions of law or fact raised, to the
limited importance of those cases and to the absence of other special
circumstances.237

It is easy to note that this wording is too careful and is quite far from the
experience of the national legal orders, which usually give the single judges
(even if under the possibility of challenge before an upper body, consisting
of a formation of three or more judges) the task to determine also difficult
and complex cases.

The procedural ways of referring the case to the single judge are
governed by the Rules of Procedure. It should be stressed, above all, that
the decision to delegate a case to a single judge shall be taken, after the
main parties have been heard, unanimously by the Chamber sitting with
three judges, before which the case is pending. Where a Member State or an
EU institution which is a party to the proceedings objects to the case being



heard and determined by a single judge, the case shall be maintained before
to the Chamber to which the Judge-Rapporteur belongs.238

 

§3.    The Registrar and the Services of the EU Courts

131. The role played by the Registrar in the organization of the EU courts
is more important than that of the Registrar in most national procedural
systems. In fact, the Registrar has not only the usual tasks of assisting the
courts and the judges in their official functions and ensuring all the
activities in support of the fair management of the proceedings, but he/she
is also the head of the administration of the courts, with remarkable powers
in matter of organization of the departments and of financial management.

The EU courts appoint their own Registrar and lay down the rules
governing his/her service.239 More detailed provisions with regard to the
tasks of the Registrar are contained in the Rules of Procedure of each court
and in the Instructions to the Registrar, established by each court. The
Registrar has important procedural tasks too, as it will be better described in
the following pages.

Pursuant to the Statute, the Registrar shall take an oath before its court to
perform his/her duties impartially and conscientiously and to preserve the
secrecy of the deliberations, to which he/she assists.240

As far as it concerns the role of the head of the EU courts administration,
it has to be said that officials and other servants shall be attached to the CJ
to enable its functions: they shall be responsible to the Registrar, even if
under the authority of the President. The Presidents of the CJ and of the
General Court determine, by common accord, the conditions under which
officials and other servants attached to the CJ shall render their services to
the General Court, being responsible to the Registrar of the General
Court.241

132. Among the services of the EU courts, the translating service
deserves a special consideration. It has the task, which is absolutely
fundamental, to translate the statements in the proceedings, the decisions of
the courts, the submissions of the Advocates-General. The enlargement of



the Union and the multiplication of the procedural languages have made
this service more complicated and difficult.

The Registrar has also the duty to arrange for the publication of report of
cases before the EU courts and ensures the processing of personal data of
the parties. A very useful source of information consists now in the already-
quoted EU courts’ website, which contains the text of the Rules applied to
the proceedings, documents, the decisions of the courts, the calendar of
hearings, and many other useful pieces of news.

 

Chapter 4.    The Parties

133. A party is he/she who acts or resists in the proceedings. Every
natural or legal person who makes an application with regard to any means
of judicial protection established by the EU legal order is a party, as well as
those who defend or intervene in the case. The applicant becomes a party,
because of the mere lodging of the application, notwithstanding the lack of
admissibility of the claim, if such is the case. Therefore, any person who
has complied with the procedural requirements to begin or to defend in the
case is a party; and so, the Member States, the EU institutions, bodies,
offices, or agencies, natural and legal persons.

In the EU proceedings two kinds of parties exist: their respective position
is not perfectly equal. On the one hand, one must refer to the EU
institutions and the Member States; on the other hand, one must refer to
every other party which may be defined as private parties or individuals.

134. The EU institutions include the European Council, the Council, the
Commission, the Parliament, the Court of Auditors, the ECB, the
Committee of the Regions and, with regard to the cases brought by its
servants, the CJ of the EU itself. As far as it concerns the Rules of
Procedure, they include also any other body, office, or agency of the Union,
whose acts may affect third parties, such as the EIB and the Economic and
Social Committee.

135. The concept of private parties (or individuals) includes not only any
natural or legal persons, governed by the private law, but also any legal



person governed by public law, which is not a Member State. For instance,
a German Land or an Italian Region (which are institutions endowed with
public and even legislative powers under the constitutional laws of these
States) is to be considered as a private party. It is not rare that applicants at
Luxembourg are not nationals of a Member State (included private legal
persons and undertakings, whose seat is out of the EU); their standing
comes down from any link between them and the territory or the market of
the Union.242

136. These two groups play different roles in the EU litigation; their
respective powers and rights of protection are not equal, as well as their
powers in the proceedings. That depends upon the international origin of
the Union; the original contractors of the treaties, the Member States, and
the institutions which they have created are not on the same level as the
European citizens. The inequality of the parties is one of the main features
of the EU procedural system.

One may speak of procedural differences, laid down by the written rules,
between parties belonging to the two groups, and substantive differences.
The procedural differences are described along the pages of this book: the
reader has already met some of them and will meet others. For instance,
while the Member States or the EU institutions may always intervene in
cases pending before the EU courts, the private parties have to establish an
interest in the result of the case;243 the Member States and the EU
institutions are represented by their agents244 and may request changes in
the formation of the courts; an appeal to the CJ may be brought by Member
States and EU institutions which were not parties to the proceedings before
the General Court (while no equal power is granted to private parties).245

The bill might go on.
The substantive differences, not founded on the Rules, are perhaps even

more important. The Member States and above all the EU institutions have
more information, a better know-how, more facility to get evidence, may be
represented by very qualified agents (one may think to the legal service of
the Commission), and they are therefore in degree to manage litigation
before the EU courts, better than the private parties. This consideration is
important, above all if the view is accepted, according to which the EU
proceedings are essentially party-proceedings, not only with regard to the
initiating of the case, but also on the ground of evidence.



 

Chapter 5.    Agents, Advisers, and Lawyers

137. Pursuant to the European procedural law, the parties at the
proceedings are obliged to be represented by an expert, which may be able
to censure their technical defence before the courts of Luxembourg.246

Yet, this rule has different features, if one deals with a private party, or a
Member State or an institution of the Union.247

138. The private party (in the wide notion aforesaid) shall be represented
and advised by a lawyer, authorized to practise before a court of a Member
State (or of an other State which is a party to the European Economic Area
(EEA) Agreement). It is not necessary that the lawyer belongs to the same
State of the party which he/she represents, provided he/she is a citizen of a
country of the Union; therefore, for instance, a Belgian party may be
represented by an Italian or a French lawyer, but not by an American or a
Swiss lawyer.

The condition of the authorization to practise before a court belonging to
the European judicial space, as above defined, makes any European lawyer
able to represent a party before the judges of Luxembourg. The lawyer shall
only be obliged to prove such authorization, lodging at the Registry a
specific certificate.

An exception to these rules is given in the matter of preliminary rulings:
as the proceedings on preliminary references are to be considered a stage of
the corresponding national cases, the EU Rules of Procedure establish that
as regards the representation and assistance of the parties to the main
national proceedings, it shall be taken account of the Rules of Procedure of
the national court or tribunal which made the reference. The goal is to make
the representation of such parties easier. As a consequence, a party, if it is
enabled to be represented to the proceedings without the mandatory
presence of a lawyer under its national law, may act personally before the
CJ too;248 in the same way, the parties may be represented and assisted
before the European courts also by experts, which are not lawyers, but are
authorized to practise before that specific referring national court or tribunal
(which, under the case law of the Court, may be sometimes a non-judiciary



body). Other exception (which may be easily explained) is the application
for legal aid, which need not be made through a lawyer.

The lawyer representing the party cannot be an officer of the applicant.
The requirement to use a ‘third party’ as one’s lawyer is based on a
conception of the lawyer’s role as collaborating in the administration of
justice and as being required to provide, in full independence and in the
overriding interests of justice, such legal assistance as his client needs.249

139. Rules about the representation of the States and the EU institutions
are quite different. These parties shall be represented before the EU courts
by an agent (usually, an employee) appointed for each case; the agent may
be assisted (for what concerns the technical activity in the proceedings) by
an adviser or a lawyer, also in this case authorized to practise before a court
of a Member State or of a non-EU EEA State.

The choice of adding a private lawyer to the agent is obviously
discretionary and depends upon the features of the case. The private lawyer
may be chosen because of his/her specific qualification in a specific subject
involved in the case. The States are usually advised by the members of their
bodies of State lawyers. The Council and the Commission are represented,
as agents, by the members of their legal services, which are a remarkable
body of lawyers, with a great experience in the matter of the EU law.

It should be added that university professors being nationals of a Member
State whose law accords them a right of audience shall have the same rights
before the Court as are accorded to lawyers.

140. Pursuant to the Statute, agents, advisers, and lawyers, when they
appear before the EU courts, enjoy the rights and the immunities necessary
to the independent exercise of their duties,250 above all for what concerns
immunity in respect of words spoken or written by them concerning the
case or the parties. The Rules of Procedure grant to agents, advisers,
university professors, and lawyers (including those who are nationals of
EEA States) some privileges and facilities; at the same time, they submit
agents and lawyers to some controls, which give the judges a disciplinary
power.251

The rules about control and punishment concern agents of the States and
the institutions, advisers, or lawyers. Their conduct may be punished in
three cases: when it is incompatible with the dignity of the court, or with the



requirements of the proper administration of justice, or when such agent,
adviser, or lawyer is using his/her rights for purposes other than those for
which they were granted. In this case, the EU courts shall inform the
concerned agent, the lawyer, or the adviser and the competent authorities to
whom the concerned person is answerable.

On the same grounds, the courts may at any time, having heard the
person concerned and the Advocate-General, exclude the agent, adviser, or
lawyer from the proceedings by reasoned order, which shall have immediate
effect.252 As the incorrect conduct of the agent, adviser, or lawyer must not
give prejudice to the reasons of the party, the order of exclusion brings
about the suspension of the proceedings for a period fixed by the President
of the court, just to allow the party concerned to appoint a new agent,
adviser, or lawyer. Should the party fail to appoint another agent, adviser, or
lawyer within such period, the proceedings would go on automatically.

The punishments described above may strike also the lawyers or
advisers, appointed by a State or an institution. The exclusion from the
proceedings may cause consequences in the national legal orders too,
because it may bring about the beginning of punishment proceedings
against the liable lawyer.

 

Chapter 6.    Costs of Proceedings

§1.    Costs

141. The EU proceedings are not basically different from the rules which
generally are applied in national proceedings; while pending the case,
parties shall bear the costs of proceedings (except if legal aid is granted),
but in the final judgment or in the order which closes the proceedings, the
unsuccessful party shall be ordered to pay the costs, in favour of the
successful party, if such party has applied for it in its pleadings.253

If there are several unsuccessful parties, the judge shall decide how the
costs are to be shared. Where the party succeeds on some and fails on other
heads, or if it appears justified in the circumstances of the case, the judge
may order that the costs be shared or that the parties bear their own costs
(which happens rather frequently). It is also foreseen that the judge may



order a party, even if successful, to pay costs which it considers that party to
have unreasonably or vexatiously caused the opposite party to incur.254

The recoverable costs include:

(a) the avoidable costs which a party has caused the court to incur (on
specific order of the court, after hearing the Advocate-General, if present
at the case);

(b) the costs for any copying or translation work, carried out at the request
of a party, insofar as the Registrar considers them excessive;

(c) the sums payable to witnesses and experts;
(d) the expenses necessarily incurred by the parties for the purpose of the

proceedings, in particular the travel and subsistence expenses and the
remuneration of agents, advisers, or lawyers.255 Yet, the modern
communication media allow the parties to save travels and that must be
considered with regard to the costs.256

 
 It may be easily understood that any party saves most expenses (such as
court or registrar charges), but it must pay its lawyers and experts, which is
the heavier part of the costs. These costs are recoverable: they are the total
amount, which shall be paid for by the unsuccessful party in favour of the
successful one.

142. Usually, the Kirchberg judges decide which party shall pay the costs
of the case, but they do not establish the amount, with the consequence that
the successful party is not under control about the amount of the sum,
which it claims for recovery.257 Nevertheless, if there is dispute concerning
the costs to be recovered, the interested party (and therefore the
unsuccessful one) may apply to get an order about the issue. The court
makes such order, after hearing the opposite party and the Advocate-
General. The order may not be appealed and may be enforced.258

The Luxembourg courts may establish the amount of the costs for the
remuneration of the lawyers which the unsuccessful party owes to the
opposite party, but not the sum that the party owes to its lawyer. There is no
European scale of charges concerning the lawyers and national scales, if
available, are not applicable. So, the costs are fixed in the discretion of the
judge, taking into account such aspects as the subjects of the case, its
importance, the level of difficulty, the entity of the work carried out by the



lawyers, the economic relevance of the case. The importance of the case
under the point of view of the EU law, because of the novelty of the
questions of law and the complexity of the issues of fact, may justify high
fees and the presence of more lawyers on representation of the party.259

The Rules of Procedure take care of some particular cases. A party who
discontinues or withdraws from proceedings shall be ordered to pay the
costs if they have been applied for in the other party’s observations on the
discontinuance. Yet, upon application by the party who discontinues or
withdraws from proceedings, the costs shall be borne by the other party if
this appears justified by the conduct of that party. As one may notice, the
Luxembourg judges try to avoid any form of vexatious litigation.

Where a case does not proceed to judgment, because there is no need to
adjudicate, the costs shall be in the discretion of the court.260

143. For what concerns intervention, the Member States and the
institutions which intervene in the proceedings shall bear their own costs
(and the same happens for States which are parties of the EEA Agreement
and the EFTA Surveillance Authority). The judge may order a private
intervener to bear his/her own costs.

The Rules of Procedure of the General Court confirm the general rule;
the unsuccessful party shall be ordered to pay the costs if they have been
applied for by the successful party, but gives the General Court (e.g., in
staff cases) the possibility to decide in a different way if equity so requires
and even to order the successful party to pay some or all of the costs, if this
appears justified by the conduct of that party. So, without any pre-
established rule, the judge may decide on the costs, in a flexible way,
pursuant to the features of each single case.261

 

§2.    Legal Aid

144. Also in the European proceedings it must be faced the need to grant
the access to justice to those people who are in difficult financial situation.
The venue for the cases brought by individuals (so, those who may need an
economic aid) belongs to the General Court. This is why above all, the
Rules of Procedure of this court are to be considered.262



Legal aid shall cover, in whole or in part, the costs involved in legal
assistance and representation by a lawyer; pursuant to the Rules of
Procedure, the cashier of the court shall be responsible for those costs.

145. There are two conditions to admit a party (not only a natural person)
to legal aid: the party, because of his financial situation, is wholly or partly
unable to meet the costs relating to the case and the action, in respect of
which the application for legal aid is made, and it does not appear clear that
the General Court has no jurisdiction to hear and determine the action in
respect of which the application for legal aid is made, or if that action
appears not to be manifestly inadmissible or manifestly lacking any
foundation in law. Both conditions are assessed under a certain discretion
and without reference to the criteria which are applied in the legal orders of
the Member States.

The financial situation of the applicant shall be assessed taking into
account objective factors such as income, capital and the family situation.
Obviously, the party must give all information and supporting documents,
such as (but not only) a certificate issued by the competent national
authority attesting to his/her financial situation.

146. It is important to stress that the application for legal aid, which may
be made before or after the action has been brought, need not be made
through a lawyer (as it has already been remarked). The General Court has
provided for the compulsory use of a form in making the application.

The introduction of an application for legal aid has the effect to suspend
the period prescribed for the bringing of the action (and the time limit
prescribed for the bringing of the appeal) until the notification of the order
making a decision on that application or designating the lawyer instructed
to represent the applicant. If the application is made before the action has
been brought, the applicant must briefly state the subject of the proposed
action, the facts of the case, and the arguments in support of the action, with
the supporting documents; the judge has to be put in degree to assess
whether the action is clearly inadmissible or unfounded.

Before giving its decision on the application for legal aid, the General
Court shall invite the other party to submit its written observations, unless it
is already apparent that there are no conditions to grant legal aid. The
choice of the EU rules deserves to be stressed; the interest of the opposite



party, to avoid that the managing of a case without the proper conditions
may be financed, is correctly taken into consideration.

The decision on legal aid is an order. The order shall state the reasons on
which it is based, only when the judge refuses the granting of legal aid (in
whole or in part). Such order may not be appealed, but may be withdrawn at
any time, if the circumstances which led to the grant of legal aid should
alter during the proceedings. Of course, an order withdrawing legal aid shall
contain a statement of reasons.

In any order granting legal aid, the court shall designate a lawyer to
represent the person concerned. The applicant may indicate his/her choice
of lawyer; if the person has not indicated his/her choice or if this choice is
unacceptable, the Registrar sends a copy of the order to the competent
authority of the Member State. In this case, the lawyer instructed to
represent the applicant shall be designated having regard to the suggestions
made by that authority. The courts may also decide, on application by the
lawyer, that an amount by way of advance shall be paid.

147. Should the recipient of the aid win the case, the costs shall be
usually paid by the opposite party, pursuant to the rules examined above.

Yet, despite any previous assessment, it may happen that the party, whom
the legal aid has been granted to, be unsuccessful (or, however, be kept to
bear its own costs). In such case, the courts fix the global amount of the
disbursements and fees which are to be paid to the lawyer by the cashier of
the court. Obviously, the problem of protecting the opposite party is to be
faced; the successful litigator has to recover its costs vis-à-vis a natural
person, who – as for definition – is unable to bear its ones. The court, in
ruling as to costs in the decision closing the proceedings, if equity so
requires, may also order that those costs be borne, in whole or in part, by
the cashier of the court, by way of legal aid.
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Part III.    The Ordinary Proceedings

Chapter 1.    General Features

§1.    Introduction

I.    The Ordinary Pattern in the EU Proceedings

148. Until 1989, the Rules of Procedure of the CJ were the only form of
the European proceedings. Afterwards, the introduction of the CFI, and that
of the Civil Servants Tribunal, the perspective of new specialized tribunals,
and the enlargement of the tasks of the EU courts have strongly changed
this situation. Nevertheless, the European legislator has the aim to maintain
the unity of the procedural rules as far as possible.

Nowadays, the situation is the following. Before the CJ, there are
common provisional provisions which then differentiate depending on the
specificity of the procedure in direct actions where the Court works as a
single instance judge in the references for preliminary ruling in the appeal
proceedings. Specific rules exist for special proceedings. There are also
direct actions before the General Court as judge in the first instance.

The rules in matter of appeal shall be studied later and here we shall take
into account those referred to the proceedings in single or first instance.

The rules before the CJ and the General Court are quite similar;
moreover, both judiciary bodies apply the rules of the Statute, originally
drawn for what concerned the CJ and then extended to the General
Court.263 The wording of the articles of the rules is often the same and most
differences may be explained because of the unequal situations to be ruled.

149. Therefore, the presentation of the EU rules shall pick up those
features which are common to the different judiciary bodies, so defining an



ordinary pattern in the EU proceedings. Of course, the differences of the
rules, if any, will be underlined in the proper place.

Moreover, it should be stressed that in the EU proceedings the same rules
are applied in controversies, concerning very different matters. An action
for annulment or an action for infringement of the treaties or a claim for
damages are managed in the same way. After the Treaty of Nice, only one
Statute has been applied to the controversies under the EC, the EAEC, the
EU Treaty, and the further unification, consequent to the Treaty of Lisbon,
makes this trend even stronger.

150. As it will be underlined, in this scenario of uniformity a relevant
role is played by flexibility; the rules are bent to the peculiar features, not of
a single judiciary body or of a determined subject, but of the specific cases
managed by the courts. This flexibility is helped by the peculiar form of
organization of the EU courts and could hardly be transferred, in the same
way, in the mass management of the national proceedings. Yet, some of this
may be considered as a possible reference for the procedural national rules
of the Member States, in the view of the harmonization foreseen by Article
81 TFEU.264

The good practice of flexibility brings about other problems. The risk
consists now in the excessive facility in the modification of the procedural
rules and in the tendency of the courts to apply discretionary measures in
the cases (e.g., in the name of the ‘proper administration of justice’).
Flexibility and discretion are quite different notions, even if in the concrete
application the border is sometimes faint. The cultural basic statement is the
protection of the right of the defence, in the light of which the concrete
conduct of the courts should be made object of evaluation.

 

II.    Outline

151. Till the introduction of the CFI, the concept of the European
proceedings might be identified with the proceedings before the CJ, before
which the whole of the European jurisdiction was concentrated. Now, the
word ‘EU proceedings’ defines the proceedings before the two bodies of the
EU judiciary (the CJ and the General Court). In our opinion, it is not correct



to define EU proceedings as the ones before the national courts, even if they
apply the EU law.

It is not possible to speak of jurisdictional proceedings where EU bodies,
which are not the EU courts, have the power to decide controversies, with
the respect of the right of the defence of the concerned persons. This is the
case of the pre-contentious stages in the proceedings relating to intellectual
property rights or of the proceedings before the EU Commission in antitrust
matter, ruled by the EU Regulation No. 1/03. Even if it has to be said that
one must go towards the perspective of overcoming old and obsolete
patterns, and globally study the protection of the rights at any decision
level, the true jurisdictional proceedings must be distinguished from other
proceedings that have some elements in common with them.

152. The EU jurisdictional proceedings should ensure the full respect of
the essential requirements now established by Article 47 of the Charter of
the Fundamental Rights, which had already been generally acknowledged
by the European case law. So, the following rights shall be granted:

(a) the right to an effective remedy to the protections of rights and freedom
guarantees by the EU law;

(b) the right to a fair and public hearing, within a reasonable time, by an
independent and impartial tribunal previously established by law;265

(c) the possibility for every person of being advised, defended, and
represented;

(d) legal aid to those who lack sufficient resources, insofar as such aid is
necessary to ensure effective access to justice.

 
153. The main features of the EU proceedings are the following ones.
First, the proceedings before the Kirchberg courts are above all written.

The procedure before the EU courts consists of two parts, written and oral,
but it is sufficient to look at the list of the activities included in each of them
to perceive a clear prevalence of the written ones.

The written procedure – in the wording of the Statute – shall consist of
communication to the parties and to the EU institutions whose decisions are
in dispute, of applications, statements of case, defences and observations,
and of replies, if any, as well as of all papers and documents in support or of
certified copies of them.



The oral procedure shall consist of the hearing by the Court of agents,
advisers, lawyers, and of the submissions of the Advocate-General, as well
as the hearing, if any, of witnesses and experts.266

Also a preparatory inquiry may find place; and here a remarkable
prevailing of the written elements is to be stressed. Then, the oral measures
of inquiry are usually undertaken by the Judge-Rapporteur and not by the
deciding composition of the judiciary body. Therefore, the force of oral
measures gets weaker, because the court shall decide the case later, taking
into account what the witness or the expert said, not directly, but only
reading the records relating such declarations.

The oral stage is getting less and less important. As it will be recalled, the
CJ is generally entitled to omit the oral stage, which may be sometimes
omitted also before the General Court.

The EU proceedings are adversary. Every statement and document is
lodged and communicated, in order to make possible a full confrontation of
the positions of the parties.267 The right to be heard happens to be limited
only in exceptional cases and, in such cases, proper remedies are
established.

The main problem does not consist in the lack of rules stating the formal
equality of the parties (even if the States and the EU institutions are
sometimes put in conditions of privilege in comparison with the
individuals), but above all consists in the substantial inequality between
them. The legal specialized services, the facility to reach the sources of
evidence, the direct knowledge of the EU administrative machineries give
the EU institutions a remarkably greater force in the management of the
cases.

The most ancient literature has often marked the inquisitorial feature of
the EU proceedings as far as it concerns the activity of fact-finding.268 The
EU courts may certainly administrate any measure of inquiry of their own
motion. But the concrete conduct of the courts – to which the rule of the
burden of the proof and the parties’ powers in the preparatory enquiries are
to be added – shows that they rarely organize a preparatory inquiry (save
the request for information or documents) and, if they do, they limit it to the
measures of inquiry which the parties themselves have requested. This is
why it seems better to define the EU proceedings as adversary (or more
adversary than inquisitorial) ones.



Generally, the role of the parties in the EU proceedings should be more
appreciated. The decision as whether to begin a case belongs to the parties
only, and the parties are free to fix the subject matter of any case; no power
in this being given to the courts, which may neither begin proceedings of
their own motion nor decide further questions not stated by the parties.

With regard to duration, unfortunately the EU proceedings are not very
fast. In 2021, proceedings before the CJ lasted on average about sixteen
months; before the General Court, approximately seventeen months (but it
increased to thirty months in cases relating to State aid).269

 

III.    The Development of the Proceedings

154. The EU proceedings in first or single instance begin with a written
application lodged at the Registry and served on the opposite party. This
opens the written stage of the case, which includes a pre-determined
number of statements: the defence by the defendant and, usually, the reply
and the rejoinder. The statements in intervention by third parties should be
added, where the courts have held the intervention admissible.

155. The written stage has the task of fixing the subject matter of the
case. Only the parties may establish what has to be decided and no power is
given to the courts on this point (even if the courts may raise objections to
their own motion, but only within the questions brought by the parties). The
parties may discontinue the proceedings and/or reach a settlement of their
dispute; if so happens, the courts are no longer entitled to decide the case.
Therefore, the principle of the party control over the EU proceedings may
be stated.

When the written stage goes to the end, the Judge-Rapporteur presents to
the court his/her report about the situation of the case and the steps which
should be undertaken. The courts may prescribe a preparatory inquiry or
any other measure of organization of the proceedings or begin the oral stage
immediately.

156. The oral procedure – which consists basically in the debate in the
public hearing, save where new measures of inquiry are instituted or
completed – is no longer a necessary stage in the EU proceedings; since



1991, many amendments have made possible to omit such stage, in
different cases.

157. The courts are endowed with a remarkable power of direction of the
proceedings, made stronger by the measures of organization of procedure. It
is correct to say that a case may arrive at the final decision also where the
applicant remains inactive and that the management of the case belongs to
the courts, but nevertheless the parties may play an active role; one may
think, for instance, to their contribution in the choice, as whether to omit the
oral stage or not.

The EU courts have a wide power in the preparatory inquiry: they may
administrate all the measures of inquiry foreseen by the Rules of Procedure
of their own motion. Yet, such power is referred only to those facts which
the parties have alleged in their statements and pleadings, and the parties
themselves are in degree to be active in fact-finding, which is coherent with
their duty to bear the burden of the proof of the facts that they state in the
proceedings.

158. Moreover, it is very important to stress that the EU proceedings are
getting more and more flexible; in other words, some differences are
possible, according to the features of the different cases. Where the
circumstances of the case make it proper, the courts are entitled to decide
the controversy in the merits with more simple and expedite procedures. It
should be noted that the cases always begin following the ordinary rules
and only afterwards the courts, taking into account the features of the case,
may opt to follow a different procedural path.

A remarkable example of such flexibility is the possibility for the EU
courts to issue practice rules relating, in particular, to the preparations for
and conduct of hearings before them and to the lodging of written pleadings
or observations. Both EU judiciary bodies have used such possibility and
the practice directions are getting an important tool in the case
management.270

The practice rules deal with many arguments: the way of using the
technical means of communication, the way of redacting and the length
itself of the statements, the oral hearings, with the specification of how
much time is given to any lawyer in the debate. They are an interesting
form of modern proceedings, consisting of transparency, information to the



lawyers and the citizens, more simple rules. The procedural rules are not
considered as obstacles or traps, but as means in order to get a better and
more adequate management of the case. At the same time, consulting the
practice rules is an essential duty for the lawyers, to ensure a correct
redaction of the pleadings, and a fruitful use of the oral debate. Besides, in
some cases, the rules may be brought up to the level of the admissibility of
some procedural activities, because of the powers given to the Registrar to
order the parties to comply with them.

In recent years, practice rules have become increasingly more important,
up to the point that they sometimes are the juridical basis for inadmissibility
of claims. In this respect, the expression ‘procedural soft law’ appears to be
legitimate.271

 

§2.    Service

159. In the EU proceedings, all communications are made by the
Registrar.272

For service, the new Rules provide telefax and, above all, electronic
means. In the Rules of the CJ, electronic service is only possible where the
addressee (i.e., to say, a lawyer or an agent during a proceeding) has agreed;
before the General Court, it is also possible to serve documents on lawyers
and agents in this way, where they agree by stating it in the application or in
the defence.273

By decision of 11 July 2018, the General Court has determined that, for
the lodging and service of procedural documents in proceedings before it, it
is mandatory to use electronic means, in particular, the information
technology application known as ‘e-Curia’. Procedural documents,
including judgments and orders, shall be served by e-Curia on the holders
of access accounts in the cases which concern them.

Where, for technical reasons or on account of the nature or length of the
document, transmission by telefax or any other technical means of
communication is impossible or impracticable, the document shall be
served at that person’s address for service or, if the addressee has not
specified an address for service, at his/her address by the dispatch of a copy
of the document by registered post with a form for acknowledgement of



receipt. The addressee shall be so informed by telefax or any other technical
means of communication. Service shall then be deemed to have been
effected on the addressee by registered post on the tenth day following the
lodging of the registered letter at the post office of the place in which the
Court has its seat, unless it is shown by the acknowledgement of receipt that
the letter was received on a different date or the addressee informs the
Registrar, within three weeks of being informed by telefax or any other
technical means of communication, that the document to be served has not
reached him.274

In the European order, services are effected when the document is
received by the addressee.

When a document is served by the dispatch of a copy of the document by
registered post, service shall then be deemed to be duly effected by the
lodging of the registered letter at the post office of the place in which the
Court has its seat.

 

§3.    Time Limits and Preclusions

160. Two kinds of time limits exist in the EU proceedings: periods of
time to bring the claim and periods of time for the taking of any step in the
proceedings. Only the latter are to be considered as procedural time limits
sensu stricto.

It is useful to underline that the rules about these two kinds of time limits
are the same, save some exceptions. Yet, the time limits to bring the claim
are bound to the substantive structure of each single kind of remedy; the
rules about them may not be altered by the judge; any breach about them
may be raised by the judge of its own motion.

So, while the procedural time limits may be extended by whoever
prescribed them, the time limits to bring the claim are always peremptory,
save the general rule, pursuant to which no right shall be prejudiced in
consequence of the expiry of a time limit if the party concerned proves the
existence of unforeseeable circumstances or of force majeure.275

The procedural rules which permit the extension of some time limits
entitle the courts, their President, or their Registrar to modify the periods of
time for the taking of any procedural step.276



The time limits are calculated according to the traditional rules dies a quo
non computatur and dies ad quem computatur in termino.

In fact, when a period expressed in days, weeks, or months is to be
calculated from the moment at which an event occurs or an action takes
place, the day during which that event occurs or that action takes place shall
not be counted as falling within the period in question.

Then, a period expressed in weeks, months, or in years shall end with the
expiry of whichever day in the last week, month, or year is the same day of
the week, or falls on the same date, as the day during which the event or
action from which the period is calculated occurred or took place. If, in a
period expressed in months or in years the day on which it should expire
does not occur in the last month, the period shall end with the expiry of the
last day of that month. When a period is expressed in months and days, it
shall first be reckoned in whole months, then in days.277

A very peculiar EU procedural rule is that any prescribed time limit shall
be extended on account of distance from Luxembourg by a single period of
ten days, no importance being given to the place in the territory of the
Union the party concerned has its seat.278 The pre-existing rule, which
distinguished the extension of the time limits according to the greater or
smaller distance of each EU country from Luxembourg, has no longer
reason to be kept in life, because of the nowadays facility of the
communications. Moreover, any document or pleading may be received at
the Registry of the courts by telefax, e-mail or any other technical means
available.

Any period considered above includes official holidays, Sundays, and
Saturdays. If the period would otherwise end on a Saturday, Sunday, or an
official holiday, it shall be automatically extended until the end of the first
following working day. It should be noted that the list of official holidays is
drawn up by the CJ in a specific decision. The list includes the most
important Christian feasts, such as Christmas and the Ascension Day
(Easter being always included as a Sunday). Lastly, it must be said that
period shall not be suspended during the judicial vacations, including
Summer.

161. It is very important determining the moment at which a period of
time begins to be calculated, above all for what concerns the time limits to
bring actions.



The main distinction is between those EU measures which have
effectiveness by the publication and those ones which shall be
communicated to the concerned person. The time limits fixed for
challenging a measure adopted by an institution run from the end of the
fourteenth day after publication thereof on the Official Journal of the
European Union (OJEU), where the publication is necessary; on the
contrary, they run from the day after the concerned person has received the
communication of the measure, pursuant to the common rules on time
limits.

For what deals with the measures which are individually communicated,
should the communication be not fully regular or effective, the time limits
for commencing proceedings against them run from the moment of the real
knowledge of them by the concerned persons. The burden of the proof of
the date of knowledge is on the resisting institution.

162. The time limits to bring an appeal against a judiciary decision are
fixed in two months running from the service of the judgment. Such time
limits are peremptory, may not be extended, and their running may be
raised by the courts of their own motion.279

As the time limits to bring actions may not be extended and sometimes
the parties state to have been mistaken in calculating them despite their
good faith, the EU case law has elaborated a restrictive notion of excusable
mistake. It has been held that such a mistake is possible only in exceptional
cases, where the conduct of the institution has caused, or strongly concurred
to cause, a confusion admissible in an applicant acting in good faith, with
the due diligence of a careful operator. It may not be excused the mistake of
a party who has miscalculated the time limits, because a wrong information
given by an employee of the Registry; neither it may be excused the
mistake made by a party which is not adequately informed about the
procedural rules.280

The Rules of the General Court underline that a procedural document
lodged at the Registry after expiry of the time limit set by the President or
by the Registrar pursuant to these Rules may be accepted only pursuant to a
decision of the President to that effect.281

We have already said that no right shall be prejudiced in consequence of
the expiry of a time limit if that depends upon the existence of
unforeseeable circumstances or of force majeure. This rule should be



interpreted stressing that no prejudice may derive to the person concerned,
all the time long the referred circumstances have been existing.

The case law has tried to give a definition of unforeseeable circumstances
or force majeure, which might avoid abuses. Therefore, it has been held that
force majeure consists in facts which make the conduct referred (e.g.,
lodging an application within a date) impossible. An absolute impossibility
is not held as necessary; yet, the invoked circumstances should be quite
unusual, independent from the will of the concerned person and
unavoidable, despite the adoption of any reasonable precaution.282

 

§4.    Languages

163. The chapter of the language of cases, often a secondary one in the
study of the national civil procedural laws, is absolutely important for what
concerns the EU proceedings. It is a part of the wider and more complex
question of the multilingual organization of the EU.283

Two options are possible in this subject: or permitting any party to use its
own language or adopting only one language for each case. The EU
procedural law follows the latter solution (at last, as a trend, because the
Member States have the privilege to be entitled to use their official
language), by this way ensuring more unity to proceedings, but being
obliged to face the question of the protection of the right of defence of the
parties.

In fact, it frequently happens that the parties to proceedings are natural or
legal persons of different language. The EU system has therefore to ensure
to any party the possibility to state its defence at the best level, with the
conscience that using a language which is not its own is a concrete obstacle
to the full exercise of the party’s right of defence.

In itself, the multilingual system is a knot without solution, above all for
persons belonging to the smallest Member States. The parties will be
compelled to present their pleas and arguments at the oral hearing and to
take evidence before judges, who may understand them only by a
translation, even if a very well done one. The impact of language barriers
has not a small weight as far as it concerns the tendency to use written and
documentary evidence, instead of oral evidence, and to concentrate the best



efforts in written pleadings. The enlargements of the Union to the new east
countries have surely made the question more complicate.

164. The rules about language may be parted into two groups: rules
concerning the choice of the language of the case, on the one hand, and
rules which try to overcome the language barriers, as far as it is possible.

The language of the case shall be (in alphabetic order) Bulgarian,
Croatian, Czech, Danish, Dutch, English, Estonian, Finnish, French,
German, Greek, Hungarian, Irish, Italian, Latvian, Lithuanian, Maltese,
Polish, Portuguese, Romanian, Slovak, Slovene, Spanish, and Swedish: so,
twenty-four languages.284 There is no possibility to use other languages,
even if belonging to language or race minorities, such as Basque, Catalan,
or Arab. The EU institutions and courts are obliged to know and use every
language, among the twenty-four taken in consideration by the Rules of
Procedure.

As it has been stressed, only a language is used in each case. The chosen
language shall be used in the written and oral pleadings of the parties and in
supporting documents, and also in the minutes and decisions of the courts.

As a general rule, the language of the case shall be chosen by the
applicant. Such solution may be understood, if one thinks that the applicant
(not rarely, an individual) is a person prejudiced by an unlawful conduct, to
which he/she has to resist by opposing the judicial protection, often within
very short time limits. Should one or more pre-determined languages (such
as English or French might be) be imposed, the equality of position of the
single Member States would be broken and a serious obstacle to the access
to justice, above all for private parties, would be introduced.

Yet, this rule has many exceptions.
Where the defendant is a Member State or a natural or legal person

having the nationality of a Member State, the language of the case shall be
the official language of that State; where that State has more than one
official language (such as French and Dutch for Belgium), the applicant
may choose between them. This specific rule has the effect to limit the
general one to the sole case of an action brought against one of the EU
institutions. The consequence is that the language of the case is usually the
language of the defendant, save it is a multilingual defendant, where the
language is the applicant’s once again.



Besides, at the joint request of the parties, the use of another language for
all or part of the proceedings may be authorized.

Lastly, at the request of one of the parties (except the EU institutions),
and after the opposite party and the Advocate-General have been heard, the
use of another language may be authorized, by way of derogation from the
rules which have been already mentioned.

In the proceedings of appeal, the language of the case shall be the
language of the decision against which the appeal is brought. Nevertheless,
the parties may jointly request the use of a different language, or each of
them may submit an application requesting the use of another language.
The court deciding the appeal decides also on such request of authorization.

165. These are the rules which may be applied in the direct actions. In the
preliminary rulings, the language of the case is automatically the language
of the national judge who made the reference. Yet, on the reasoned
application of one of the parties to the national proceedings, after hearing
the other party to the national proceedings and the Advocate-General, the
use of a different language for the oral stage only may be allowed. Where
granted, such authorization shall apply in respect of all the interested
persons referred of the preliminary ruling proceeding.

166. The Member States, when intervening in a case before the EU
courts, when taking part to proceedings about preliminary or when bringing
a matter before the Court with an action for failure to fulfil obligations are
not compelled to accept the language of the case, but are entitled to use
their official languages. This provision shall apply both to written
documents and to oral statements. In each instance, the Registrar shall
arrange for translation into the language of the case.

167. Whichever may be the language of the case, the Rules of Procedure
try to face the problem of the language barriers and to put all the parties in
equal condition in the proceedings. Therefore, any supporting documents
expressed in another language must be accompanied by a translation into
the language of the case. In the case of lengthy documents, translations may
be confined to extracts; however, the courts may at any time call for a
complete or fuller translation of their own motion or at the request of a
party.



All this brings about a remarkable effort for the translators and
interpreters of the EU judiciary. The possible language crosses are now 529;
even the budget of the EU judiciary is hardly involved in this point. In
practice, the courts organize the service of translation around five pivot-
languages. A very good service of simultaneous translation in the hearings
is ensured.

168. Up to now, we have dealt with the public stage of the proceedings.
When the judges work in closed session, no interpreter is admitted and the
debate is made in whatever language may let them communicate better:
usually, French or English.

The texts of documents drawn up in the language of the case or in any
other language authorized by the court shall be authentic. Texts in other
languages (e.g., the texts of the judgments) are mere translations.

The case law of the EU courts has stated that the rules about language
may not be considered as public order provisions. This does not mean that
they may be violated with prejudice to the parties. For example, a decision
where the rules about language have been violated may be appealed on the
ground of a breach of procedure which adversely affects the interests of the
party concerned.

 

Chapter 2.    The Written Stage

§1.    The Application of the Claimant

I.    The Application

169. In the European proceedings in first or unique instance, the written
procedure begins with the lodging of an application, whose formal
requirements are controlled by the Registrar and the court and that shall
afterwards be served to the opposite party.

An application shall state the name and the address of the applicant,
particulars of the status and address of the applicant’s representative, the
name of the main party against whom the action is brought, the subject
matter of the proceedings, the pleas in law and arguments relied on, and a



summary of those pleas in law, the form of order sought by the applicant,
and, where appropriate, the nature of any evidence produced or offered.285

Should these requirements fail, so the application, in the EU procedural
system, would become inadmissible.

Name and address of the applicant do not give rise to any peculiar
question. Of course, the applicant has to be endowed with the law
conditions to bring the action. At the same way, the designation of the party
or the parties against whom the application is made usually brings about no
problem. The adverse party may be however identified by reading the
wording of the application and the order sought (e.g., the annulment of an
Act from the Commission may be requested only against such institution);
should the pleas in law or the form of order sought be absolutely uncertain,
the application would be inadmissible, because of the failure of the other
requirements.

In the statement which begins the case, the applicant shall explain the
issues of fact and law, which identify the action, both under the point of
view of the admissibility of the application and that one of the merits.

170. Also in the EU system some basic and general principles of
procedural law are valid: the courts’ power to decide a case only on a claim
by a party; the prohibition for the courts to begin case of their own motion;
the courts’ duty to state about the whole subject matter brought by the
parties, but not beyond it; the right of the parties to be heard. The issues of
fact and law shall be sufficiently explained, taking into account that, on the
one hand, the court is to be put in degree to judge and, on the other hand,
the opposite party has to be put in condition to defend itself.

171. The case law of the Luxembourg courts holds that any application
should clearly and precisely state the subject matter of the proceedings and
the summary of the pleas in law, just to enable the opposing party to adopt a
position on the case in light of it and the judge to exercise its power of
review and decision. Especially, the issues of fact and law on which the
claim is based shall be well specified in the text of the application; it must
be possible to understand them, even if they are concisely exposed.286

Facts should be described clearly enough to include all the constituent
elements of the plea: the application has to set out the precise facts and
circumstances relied on. It is not necessary for the applicant to identify the



pleas properly, by reference to specific EU rules; yet, the claim should be
classified in one of the kinds of action considered by the EU legal order.

The form of order, which defines the relief sought by the applicant,
includes both kinds of decision requested (a judgment of annulment of an
Act, the condemnation of the adverse party to pay a sum of money, and so
on) and the specific subject of the claim (the specific Act the annulment of
which is requested or the amount of the sum sought for damages).

 

II.    Features of the Application

172. For the purpose of the proceedings before the CJ, the application
shall state an address for service in the place where the court has its seat
(now, in Luxembourg) and the name of the person who is authorized and
has expressed willingness to accept service. In addition to, or instead of,
specifying an address for service, the application may state that the lawyer
or agent agrees that service is to be effected on him/her by telefax or any
other technical means of communication.

The failure of such requirements does not bring about the inadmissibility
of the application, but it has nevertheless a heavy consequence for the
claimant: all service on the applicant shall be effected by a registered letter
addressed to its agent or lawyer and service shall then be deemed to be duly
effected by the lodging of the registered letter at the Luxembourg post
office.

Before the General Court, the application shall state whether the method
of service to which the applicant’s representative agrees is by electronic
means or by telefax. In its absence, the consequence is identical to that
envisaged for the CJ.

The original of the application (like the original of every other pleading)
must be signed by the party’s agent or lawyer and shall bear a date.

173. The EU procedural rules do not detail any formal requirement for
the appointment of the lawyer, which cannot fail. In particular, the General
Court Rules provide that where the party represented by the lawyer is a
legal person governed by private law, the lawyer must lodge at the Registry
an authority to act given by that person.287 The ways of appointment ruled



by each national system may be considered proper. The identification of the
lawyer or agent will be found in text of the pleading, which has to be signed
by him/her. The lawyer is not compelled to lodge an Act of appointment,
but he/she shall demonstrate the existence of it, in case of contestation.

174. The methods to lodge are now strongly, though not exclusively,
limited to electronic forms. Before the General Court it is mandatory to
lodge electronically by means of the e-Curia application, unless it is
impossible to do so with a certain information technology system. Instead,
before the Court, the possibility of lodgement in paper form is still present.
If the paper form is used, the original of the application (like any other
pleading) shall be lodged together with five copies for the court (three
copies for the General Court) and a copy for every other party to the
proceedings. Copies shall be certified by the applicant. In this case, remote
lodgement by telefax or by electronic means is by far the preferred ones. It
should be remarked that, in the reckoning of time limits for taking steps in
proceedings, the date of lodgement of the application (like any other
pleading) is not only that of the physical delivery of it to the Registry, but
also the date on which a copy of the signed original is received at the
Registry by telefax or other technical means of communication available to
the court. In this case, however, the signed original of the application,
accompanied by the mandatory annexes and copies, shall be physically
lodged at the Registry no later than ten days thereafter. The CJ and the
General Court may, by decision (and the General Court has already done
so), determine the criteria for a procedural document sent to the Registry by
electronic means to be deemed to be the original of that document. This
practice makes it superfluous to lodge a paper document.288

In some cases, when appropriate, the application shall be accompanied
by specific documents. First, the lawyer acting for a party must lodge at the
Registry a certificate that he/she is authorized to practice before a court of a
Member State (or an EEA State). If the applicant is a legal person governed
by private law, the application shall be accompanied by the instrument
constituting or regulating that legal person or a recent extract from the
register of companies, firms or associations, or any other proof of its
existence in law. Such legal person shall also prove that the appointment of
the lawyer has been properly made by someone authorized for the purpose.



The application shall be accompanied, where appropriate, by the measure
the annulment of which is sought. If the application concerns an action for
failure to act, documentary evidence of the date on which the defendant
institution was requested to act shall be alleged. If the documents are not
submitted with the application, the Registrar shall ask the party concerned
to produce them within a reasonable period; but in that event the rights of
the party shall not lapse even if such documents are produced after the time
limit for bringing proceedings.

In a dispute between the Union and its servants, the application shall be
accompanied, where appropriate, by the complaint within the meaning of
Article 90(2) of the Staff Regulations and the decision responding to the
complaint, together with an indication of the dates on which the complaint
was submitted and the decision notified.

When the application is brought under Articles 272 and 273 TFEU, a
copy of the arbitration clause has to be produced.

175. The compliance of the application with the formal requirements set
out in the Rules of Procedure is controlled at two stages. First, if some
requirements fail, the Registrar shall prescribe a reasonable period within
which the applicant is to comply with them, whether by putting the
application itself in order or by producing any of the required documents. If
the applicant goes on failing to do that, the court (after hearing, when
appropriate, the Advocate-General) decides whether the non-compliance
renders the application formally inadmissible. Of course, this control looks
after the formal aspects of the application. Afterwards, the court shall
decide about the substantial admissibility of the claim.

176. Parties begin the EU proceedings, but the courts manage them. After
the lodging of the application, the claimant, strictly speaking, might forget
the developments of the case, however, getting the judge decide on his/her
claim.

As soon as the application has been lodged, the Registrar makes a note of
it in the register and gives it a progressive number, in the order in which it
has been lodged. The Registrar shall also give notice in the OJEU of the
date of registration of an application initiating proceedings, the names and
addresses of the parties, the subject matter of the proceedings, the form of



order sought by the applicant and a summary of the pleas in law and the
main supporting arguments.

The application is served by the Registrar on the defendant (of course,
after the above-mentioned control) by new electronic means. Only in this
moment the opposite party knows the existence of the case.289

 

§2.    The Defence of the Defendant

I.    General Outline

177. The defendant who wants to be actively present to the proceedings
shall lodge a defence after service on him/her of the application. The
defence contains the same statement as the application; so, the name and
address of the defendant, particulars of the status and address of the
applicant’s representative, the pleas in law and arguments relied on, the
form of order sought by him/her and any evidence produced or offered by
him/her. The rules about the address for service in Luxembourg, the
effecting of service by telefax or other technical means and the documents
which should accompany the pleading are to be applied to the defence
too.290

Before the CJ, the lodging of the defence shall be made within two
months after the service of the application; this time limit may be extended
by the President, in exceptional circumstances, at the defendant’s reasoned
request.

178. The content of the defence is somehow simpler than that of the
application. Strictly speaking, the defendant might propose a generic
contestation of the claim; the judge is obliged to review the admissibility
and the lack of foundation in the merits of the application of his/her own
motion, so that he/she could reject the claim (because of its inadmissibility
or its lack of proof or of foundation in law), without any relevant
cooperation by the defendant. Yet, it is clear that usually the defendant has
interest to develop his/her arguments, suggesting a different point of view in
law or about facts, just to obtain the rejection of the claim.



The question relating to the contestation of facts is particularly
interesting. European courts apply the rule, which considers the facts not
directly contested by the opposite party, if present to the proceedings, as
proved. This point may often orient the strategy of the defendant, who is
charged by the burden of proof of any fact, alleged in contrary to those set
down by the claimant. Surely, the defendant should propose (in the first
defence or in the following rejoinder) his/her objections, in the meaning of
all arguments in fact and law, contrasting with the pleas on which the
application is based. This is exactly what the Rules of Procedure mean,
when they mention ‘the pleas in law and arguments relied on’. Of course,
these arguments may attack the application on its admissibility or its
foundation in fact or in law.

At the same way, the form of order sought by the defendant may be
limited to the simple request that the application should be rejected (besides
the application to obtain the condemnation to pay the costs of the
proceedings).

Yet, it seems to be better for the defendant to specify, whether he/she
seeks a decision on the lack of competence of the court or on the
inadmissibility of the application, or on the lack of foundation in the merits.
As the judge is compelled to decide about any request of the parties, in this
way the defendant obliges him/her to take a position on all the arguments of
the defence.

179. Nothing is said in the EU Rules of Procedure about counterclaims.
The defendant may certainly bring an action in the form of a counterclaim,
in those proceedings where courts exercise a full substantive jurisdiction
(e.g., when the courts decide in base of an arbitration clause, related to a
private law contract). On the contrary, the structure of the typical
declaration or annulment actions gives no space to this kind of defence. In
these cases, which are obviously the most frequent ones, the most common
strategy for a defendant, who wishes to bring an action against the claimant,
is that of lodging an autonomous claim (with the possibility to join the cases
later).

 

II.    The Inadmissibility



180. It is useful to spend some lines about the notion of inadmissibility,
because of its concrete importance in the EU proceedings.

The EU notion of inadmissibility is very wide; probably, it must be held a
generic and residual notion. It includes any order which does not admit the
claim, except those relating to the lack of competence of the court, on the
one hand, and to the foundation of the claim in the substance, on the other
hand.

An application may be held inadmissible because of vices of form, or
because of a basic impossibility to bring that claim according to the law. In
the first group, one can put the vices of form which make pleadings unvoid.
The second group consists of cases where a claim is rejected, because it
may not be collocated in any typical hypothesis of judicial protection of
rights, established by the EU law. For instance, this is the case of a claim
brought against a regulation by an individual who is not directly affected by
it, or the case of a claim brought by an individual against another
individual, or of a claim for annulment initiated after the expiring of the
time limit to bring it.

The consequences are different and important. Should an application be
held inadmissible because of a procedural reason, the claim may be brought
once again (provided the general requirements of the action are still
existing; for instance, time limits are not yet expired). On the contrary,
when a claim is rejected because the EU courts have no jurisdiction on it or
because no EU rule allows the claimant to bring it, the decision of the judge
has the force of res judicata.

The claim is inadmissible where the applicant has no locus standi or no
interest to bring it.

In their case law, the Luxembourg courts have carefully developed the
notion of interest (to bring an action or to intervene) of the associations
(above all, consumers or enterprises associations), having the aim to protect
the interests of their members. The prevailing solution is the following one:
associations are entitled to bring an action, even if not directly interested,
where: (a) according to their Statutes, they have the right to represent the
interest of their members; (b) they represent a relevant part, even if not the
majority, of the operators in the referred market; (c) they are opposing an
Act or a conduct of the institutions, which has the effect of give prejudice to
such interests.291



181. The question of inadmissibility brings about an evaluation by the
judge, which is quite independent from the ones on the competence or the
substance of the case; therefore, it consists in a separate point of decision,
which is usually (but not absolutely) prior to that relating to the foundation
of the claim. In fact, when the applicant’s claim may be easily dismissed as
unfounded, it is unnecessary to consider the preliminary objection of
inadmissibility raised by the defendant.292 Especially, it has to be noted
that, where the first application made by a party is not admissible because
of the lack of compliance with procedural rules, a second application,
meeting the proper requirements, is admissible.293 The Court has also held
that the admissibility of an action must be judged by reference to the
situation prevailing when the application is lodged and that, if at that time
the conditions for an action to be brought are not fulfilled, the action is
inadmissible, unless the defect is rectified within the period prescribed for
proceedings to be instituted.294

The inadmissibility may be the matter of an objection raised by a plea in
law of the defendant, or be object of a decision of the court of its own
motion (even if in specific cases), or be decided as a preliminary issue, as
disposed by Article 151 RP CJ.

In fact, as in the event where the court should hold the application
inadmissible, no discussion on the substance of the case would be possible,
and since the question of inadmissibility is an autonomous point of the
decision, a party may request the court to give its decision on such question
before examining the substance and not going to it.

The question of admissibility is a very important aspect of the EU
proceedings. In fact, as actions may be brought only under some narrow
requirements, the parties usually try to interpret the EU rules about
protection of rights extensively, in order to let their claims be included in
them; at the same time, it is a task of the courts to discuss in the substance
only those actions, which may actually be brought according to law.295

The settled case law of the EU courts holds that a plea of illegality of an
Act may be considered by the judges of their own motion, even if that plea
is not accompanied by formal conclusions.296 A number of questions may
be considered by the EU courts of their own motion: among them, it is
useful to quote the questions of res judicata,297 of the lack of jurisdiction of
the court,298 of the lack of the necessary precision of an application,299 of



the breach of the principle of observance of the rights of defence,300 of the
conditions for admissibility of an action.301 The EU courts may also state of
their own motion that a claim brought after the beginning of the case is
new302 or that the applicant has no interest to have his/her claim granted.303

 

§3.    Reply and Rejoinder

182. After the first two pleadings, the parties may exchange a reply (from
the applicant) and a rejoinder (from the defendant), which supplement the
respective positions. The President of the court shall fix the time limits
within which these new pleadings are to be lodged.304

The latest amendments to the Rules of Procedure have marked a strong
simplification of this stage, with very flexible features. So, the General
Court may exclude reply and rejoinder, stating that no new pleadings are
required, where the documents before it are sufficiently comprehensive.
However, the General Court may always authorize the parties to supplement
the documents (but not the pleas) if the applicant presents a reasoned
request to that effect within two weeks from the notification of that
decision.

Moreover, the President may specify the matters to which the reply or the
rejoinder should relate, in order to prescribe the time limits within which
those procedural documents are to be produced.

It may be easily observed, therefore, that the parties are not given the full
freedom to expose their pleas and arguments in an open number of
statements, but, on the contrary, that the trend goes towards the limitation of
the pleadings to the two introductory ones only.

 

§4.    Amendments to Pleas

183. The reply and the rejoinder are the proper place, just to change or
modify the strategy in the proceedings, by putting new elements on the
table of the judge. In fact, in reply or rejoinder a party may offer further
evidence, even if giving reasons for the delay in offering it.



Yet, it should be said that they are the usual, but not exclusive seat to
introduce new elements in the case. The Luxembourg courts have
interpreted the Rules of Procedure in a very open way. According to these
rules, no new plea in law may be introduced in the course of proceedings,
unless it is based on matters of law or of fact, which come to light during
the procedure. The case law of the courts underlines that these rules do not
prescribe any time limit or any specific pleading for introducing new pleas.
Especially, the courts have held that the introduction of new pleas (of
course, within the limits of admissibility fixed in the rules) should be made
immediately or within a certain time limit from the coming to light of the
new matters of law or fact, under condition of losing the faculty itself.305

Therefore, it is possible to conclude that the introduction of new pleas
should comply only with substantial, but not with formal or time,
requirements. An idea of the proceedings so prevails, which above all takes
care of the full right of the parties to bring any element useful to make their
point of view prevail in the proceedings.

It should be added that the EU courts hold that the rules containing
limitations as far as it concerns the admissibility of new pleas are binding
for the parties and not for the judge. Therefore, the courts may always raise
a question of their own motion which the parties have not introduced
without being bound to the requirement that the matter of law has come to
light in the course of the proceedings.306

It should be stressed that the question of determining which new pleas
are admissible is not concerning any new argument of law, which a party
holds helpful to its strategy.

184. So, after the application and the first defence, the parties may:307

(a) introduce new arguments in law and new matters of fact (if in the event,
offering further evidence);

(b) introduce new pleas, only if they are based on matters of law or of fact
which come to light in the course of the procedure;

(c) modify the request for the form of order sought, if so doing they bring
no new action.

 
 On the contrary, they may not:



(a) bring new actions;
(b) modify the request for the form of order sought, in a way to change the

subject matter of the controversy.
 

185. New pleas are no new action, but only different aspects of the same
action which has already been brought. For instance, if the party seeks the
annulment of an Act of an institution, after having introduced a plea relating
to a breach of the treaties, it may request the annulment also because of
misuse of power.

As it has been remarked, the admissibility of a new plea requires a new
fact (which, in order to be really new, should not exist or not be known by
the applicant when he/she began the case) or the introduction of new
matters of fact or of law, effected by the opposite party. The settled case law
has better specified that no new plea in law may be introduced in the course
of proceedings unless it is based on matters of law or of fact which come to
light in the course of the procedure. The fact that the applicant became
aware of a factual matter during the course of the procedure before the EU
court does not mean that that element constitutes a matter of fact which
came to light in the course of the procedure. A further requirement is that
the applicant was not in a position to be aware of that matter previously.308

It should be added that a submission which expands upon a plea made
earlier, directly or by implication, in the originating application, and which
bears a close relationship to that earlier plea, must be held to be admissible;
in these cases, the need not to limit the right of judicial protection of the
parties is prevailing.309

If in the course of the procedure one of the parties puts forward a new
plea in law, the President may, even after the expiry of the normal
procedural time limits, acting on a report of the Judge-Rapporteur and after
hearing the Advocate-General, allow the other party time to answer on that
plea. The decision on the admissibility of the new plea shall be reserved for
the final judgment.

186. As far as it concerns the modification of the request for the form of
the order sought, the Rules of Procedure keep silence. It may therefore be
held that such modification is possible, with reference to the new facts or
issues of law, which come out during the proceedings. For instance, should
the institution annul the Act challenged by the applicant, of its own motion,



and decide on the matter by a new Act, which nevertheless seems to the
applicant unfair and to be reviewed, the claimant may change the form of
the order sought, pointing out the new Act. Obviously, it must not deal with
a new action, but only with a specification of the action which has been
already brought (in the example above, the annulment of the Act).

187. The difference between new pleas and modification of the form of
the order sought is to be exactly underlined. When introducing a new plea,
the party has not changed the final goal of its claim, but it has only set out a
new, different ground supporting the success of the claim. This is why a
plea, which makes clear a ground, that was already included in the
application, is admissible. On the contrary, when the form of the order
sought is modified, the goal itself changes; the party may reduce its claim,
but not enlarge it, or add to the former claim a new one.

The EU case law has admitted true that in the interests of the proper
administration of justice and of the requirement of procedural economy,
heads of claim directed against a decision which is replaced, during the
course of proceedings, by a decision with the same subject matter, may be
regarded as being directed against the replacement decision because the
latter decision constitutes a new factor which entitles the applicant to amend
his/her heads of claim and pleas in law. Also in matters of non-contractual
liability of the EU institutions, it has been held that the amount requested
may be amended during the proceedings, where, at the moment of the
application, it was not possible to specify the amount of the damage which
the applicant claimed to have suffered.310

On this subject matter, the rules of the General Court introduced a
specific rule: where a measure, the annulment of which is sought, is
replaced or amended by another measure with the same subject matter, the
applicant may, before the oral part of the procedure is closed, or before the
decision of the General Court to rule without an oral part of the procedure,
modify the application to take that new factor into account.

The modification of the application must be made by a separate
document within the time limit of two months, which the annulment of the
measure justifying the modification of the application may be sought. The
statement of modification shall contain the modified form of order sought
and, where appropriate, the modified pleas in law and arguments and, where
appropriate, the evidence produced and offered in connection with the



modification of the form of order sought. The statement of modification
must be accompanied by the measure justifying the modification of the
application. The President shall prescribe a time limit within which the
defendant and any interveners may respond to the statement of
modification. The proceeding then continues following its normal
procedure.311

Lastly, the case law prohibiting new claims, brought while the
proceedings are pending, is absolutely settled. A new claim means a new
action, which changes the subject matter of the case.

 

§5.    The Preliminary Report

188. Once lodged all the pleadings, the court is informed about the matter
of the case and may therefore lead the proceedings to the oral stage, or the
taking of evidence, or to hold it ready to be decided.

The passage between the written stage and the following ones is marked
by the preliminary report by the Judge-Rapporteur. As far as it concerns this
point, the Rules of Procedure of the EU courts put some differences into
light.

189. Before the CJ, as soon as an application initiating proceedings has
been lodged, a judge is designated by the President to act as Judge-
Rapporteur. The Judge-Rapporteur takes care of any development of the
case from beginning on and may refer to the Court about any decision to be
taken. After the end of the exchange of pleadings, his/her role becomes
more important.

Such end includes many cases: first, the normal event of the lodging of a
rejoinder by the defendant; then, the events where reply or rejoinder have
been lodged after the expiry of the fixed time limits, or where they have not
been lodged at all.

At this moment, the President fixes a date on which the Judge-
Rapporteur is to present his/her preliminary report.

In such report, the Judge-Rapporteur must not advise the solution of the
case, but only inform the general meeting of the Court about it. The
preliminary report shall contain recommendations as to whether a



preparatory inquiry or any other preparatory step should be undertaken and
so the formation to which the case should be assigned for the decision. It
shall also contain the Judge-Rapporteur’s recommendations, if any, as to
whether fixing an oral hearing or dispensing with it and as to whether to
dispense with an opinion of the Advocate-General. The Court shall decide,
after hearing the Advocate-General, what action to take upon these
recommendations.312

190. Before the General Court, the preliminary report is presented when
the written part of the procedure is closed. It shall contain an analysis of the
relevant issues of fact and of law raised by the action, proposals as to
whether measures of organization of procedure or measures of inquiry
should be undertaken, whether there should be an oral part of the procedure.
It also takes position on whether the case should be referred to the Grand
Chamber, or to a Chamber made up of a variable number of judges, or to a
single judge sitting with a different number of Judges, and whether the case
should be delegated to a single Judge.313

191. Once received the preliminary report and having the help, if
necessary, of the measures of organization of procedure, the EU courts are
in degree to lead the proceedings towards one of three possible directions.

First of all, the courts may decide, in its general meeting, to take
evidence, undertaking such a measure of inquiry itself or entrusting the task
of so doing to the Judge-Rapporteur.

Otherwise, the court may decide to go to the oral stage without taking
any evidence. In this event, the President fixes the date for the hearing.

Lastly, on a proposal from the Judge-Rapporteur and after hearing the
Advocate General, the CJ (but, substantially, also the General Court) may
decide not to hold the oral hearing if it considers, on reading the written
pleadings or observations lodged during the written part of the procedure,
that it has sufficient information to give a ruling.

 

§6.    Measures of Organization of Procedure



192. The concrete experience of the Luxembourg courts has shown the
helpfulness of a continuous dialogue between the judge and the parties. The
measures of organization of procedure, which are to solve many a problem
in the management of the case, are the tools applied to this goal. Until 2012,
in the Rules of the CJ the denomination was ‘preparatory measures’, but it
has been changed into ‘measure of organization of procedure’, without any
practical difference.

193. Before the CJ, in addition to the measures which may be prescribed
in accordance with Article 24 of the Statute (which consist of the
requirement the parties to produce all documents and to supply all
information), the Court may invite the parties to answer certain questions in
writing, within the time limit laid down by the Court, or at the hearing.
Then, the Judge-Rapporteur and the Advocate-General may always request
the parties to submit, within a specified period, all such information relating
to the facts and all such documents or other particulars, as they may
consider relevant. The replies and documents provided shall be
communicated to the other parties. They may also send to the parties
questions to be answered at the hearing.

The measures of organization of procedure have no fixed place in the
development of the proceedings. Nevertheless, it is reasonable to think that
they are placed between the written and the oral stage. The Judge-
Rapporteur may deal with them in the preliminary report and, however,
such measures will be helpful to better manage (or often to omit) the taking
of evidence and to ascertain the existence of the conditions to omit the oral
procedure.314

194. The discipline of the measures of organization of procedure before
the General Court is a bit more complex.315

The purpose of measures of organization of procedure shall be to ensure
that cases are prepared for hearing, procedures carried out, and dispute
resolved under the best possible conditions. They are prescribed by the
General Court and, in particular, they shall have as purpose: (a) to ensure
the efficient conduct of the written and oral procedure and to facilitate the
taking of evidence; (b) to determine the points on which the parties must
present further argument or which call for measures of inquiry; (c) to clarify
the forms of order sought by the parties, their pleas in law and arguments,



and the points at issue between them; (d) to facilitate the amicable
settlement of proceedings.

Measures of organization of procedure may, in particular, consist of: (a)
putting questions to the parties; (b) inviting the parties to make written or
oral submissions on certain aspects of the proceedings; (c) asking the
parties or third parties for the information; (d) asking the parties to produce
any material relating to the case; (e) summoning the parties to meetings.316

195. Despite some analogies, the measures of organization of procedure
should be distinguished from the measures of inquiry as far as it concerns
their content and their purpose. In fact, while the measures of inquiry have
the aim to take evidence through the fact-finding, the measures of
organization are placed on a prior and different field, because they tend to
prepare the case and the measures of inquiry themselves.317

 

§7.    Preliminary Issues

196. A short preamble about the way of deciding the subject matter of the
case seems to be useful, before examining the rules on the preliminary
issues.

The courts, before going to the substance of the case (therefore deciding
about the right claimed by the applicant), have to ascertain their
competence and the admissibility of the claim. So, they must examine those
preliminary issues which might bring about the closing of the proceedings,
where the lack of any preliminary condition would prohibit them to decide
on the merits (e.g., because the application is not admissible).318

Besides, the courts are requested to decide all the procedural questions,
which do not bring about the closing of the proceedings, such as, any
question relating to the validity of the Acts, the administration of the
measures of inquiry, the applications on the confidentiality of any
documents, the possibility for a judge to take part in the disposal of any
case, and so on. All that is dealt with in the Rules of Procedure with the
wording of ‘decision on admissibility’, or ‘lack of competence’, or
‘declaration that the action has become devoid of purpose and that there is



no longer any need to adjudicate on it or for a decision on another
preliminary issue’.319

Now, the courts may decide the preliminary issue either at the end of the
ordinary proceedings, since the subject matter of a case should always be
considered as a whole, or, if it is proper, by means of an autonomous
procedural path, which is a digression inside the ordinary proceedings,
whenever the debate about the substance of the case is not requested.320

197. Taking into account this preamble, it may be remarked that the
requirements for this autonomous procedure are the following ones:

(a) a preliminary issue which may be logically decided by the EU courts
without necessarily going to the substance of the case. A mere objection
about the lack of foundation of the claim or relating to the existence of
circumstances which deny the facts alleged by the applicant gives no
matter for an autonomous and separate decision, but is to be kept inside
the ordinary proceedings;

(b) the application made by a party, which requests the judiciary body to
give a decision on the raised issue, without going to the substance of the
case, or the decision by the court itself to decide about the
inadmissibility of the claim, on grounds of public order. No specific time
limits exist as far as it concerns such application or decision;

(c) the discretionary decision by the court to deal with the issue separately
from the substance of the case.

 
198. A party applying to the courts for a preliminary decision shall make

the application by a separate document (so, a pleading different from the
common statements, as the defence, the reply or the rejoinder). Such
application must contain the pleas of fact and law relied on and the form of
order sought by the applicant; any supporting documents must be annexed
to it. It is quite frequent that the defendant requests the courts to decide
about an objection of inadmissibility of the claim immediately, without
managing the case in the ordinary way.

As soon as the application has been lodged, the President of the court
shall prescribe a period within which the opposite party may lodge a
document containing the form of order sought and the arguments of fact and
law relied on.



199. Unless the courts decide otherwise, the remainder of the
autonomous proceedings shall be oral. But it should be noted that the EU
courts often decide only on the basis of the written statements. This is what
usually happens when the courts decide on the preliminary issue of their
own motion.

It is clear that in these procedural steps the right of the parties to be heard
is somehow limited. But the CJ has stressed that the Rules of Procedure do
not always grant an oral debate and that a decision about the inadmissibility
of the claim, even if taken only on the basis of the written pleadings, brings
about no prejudice for the procedural rights of the applicant.321

200. The courts may decide on the preliminary issue in three different
ways (after hearing the Advocate-General, if present): either reserving its
decision for the final judgment, therefore omitting any separate decision, or
deciding the issue, admitting, or rejecting the application.

If the court refuses the application or reserves its decision, the President
shall prescribe new time limits for further steps in the proceedings. In fact,
the autonomous procedure has stayed the usual development of the
proceedings; for example, if the defendant has requested the decision on the
preliminary issue before the reply, new time limits should be given for the
reply and the rejoinder. In other cases, the preliminary inquiry shall be
prescribed or the oral hearing on the merits shall be fixed.

On the contrary, where the application has been successful, two scenarios
may be opened. The courts may have decided the preliminary issue, stating
the inadmissibility of the claim, or the lack of competence; of course, in this
event the proceedings are closed. On the other hand, the court might have
decided on an issue, which is merely internal to the proceedings (e.g., a
witness has been admitted or the invalidity of an Act has been stated); here,
there is no closing of the proceedings and the court shall order the further
steps.

It is not easy to establish the kind of decision of the EU courts, in the
matter of the preliminary issues: where the proceedings are closed, it may
be a judgment, as well as an order; where the proceedings shall go on and
no decision on the substance of the case has been taken, it is usually an
order, even if it might be also a judgment (and this is the case of those
judgments which do not close the proceedings).



The grounds for the decision are always stated, even when the form
chosen is an order.

 

§8.    Fast Proceedings

201. As it has already been observed, one of the most important features
of the EU proceedings is flexibility, which means the possibility to adapt
the procedure to the different needs of any single case. The tendency is to
introduce ways of faster management of the case, as far as it is possible.

So, where the decision of the controversy is easy, the Rules give the
courts the chance to go to the closing of the proceeding in a faster way,
without waiting for the complete exchange of pleadings and the oral
hearing. It should be said that it is not a kind of special proceedings, but
only an adaptation of the ordinary proceedings.

Such tendency comes out from different rules, which deal with different
situations, but, at the same time, are consistent enough, to let us speak of
fast proceedings as a general and common phenomenon in the EU
procedural law.

The rules concerned are the following ones:

(a) where the court decides the case without going to the substance,
rejecting the claim of its own motion for grounds of manifest
inadmissibility or clear lack of competence;322

(b) where the court rejects the claim by reasoned order without taking
further steps in the proceedings, where the action is manifestly lacking
any foundation in law;323

(c) where the court at any time dismisses an appeal, in whole or in part
clearly inadmissible or clearly unfounded;324

(d) where there is no need to adjudicate on an action.325

 
 Some features are common to all these rules: the courts act of their own
motion (should they act on application by a party, the above-mentioned
rules on the preliminary issues would apply); they are free to act and decide
at any time, even if usually inside and before the end of the written stage;
they decide by a reasoned order; the decision rejects the claim.



Fast proceedings are possible also in the preliminary rulings.326

 

§9.    Intervention

I.    General Outline

202. Third parties may intervene in the EU proceedings. A distinction has
to be made, between Member States and EU institutions, on the one hand,
and any other person, on the other hand. States and EU institutions may
always intervene; on the contrary, natural and legal persons (in a word,
individuals) may intervene only when establishing an interest in the result
of any case (and save in cases pending between Member States, EU
institutions, or Member States and institutions). It has to be recalled that
also the States, other than the Member States, which are parties to the EEA
Agreement (as well as the EFTA Surveillance Authority) may intervene
before the EU courts, where one of the fields of application of that
Agreement is concerned.327 Moreover, a specific case of intervention is the
one granted to the European Data Protection Supervisor, with regard to the
tasks conferred to it.328

203. Pursuant to the Statute, any intervention shall be limited to
supporting the form of order sought by one of the parties (so, both the
claimant and the defendant). No autonomous claim may be brought by the
intervener in the case and no intervention may be ordered by the judge, not
even on application of one of the parties.329

204. An important exception to the common rules on intervention has
place in the matter of intellectual property rights. In fact, in the special
proceedings in such matter, some interveners (those having been party in
the pre-contentious stage before the Board of Appeal) may apply for a form
of order and put forward pleas in law independently of those applied by the
main parties. In these cases, intervention is not limited to supporting the
claims of the main parties.330



205. As far as it concerns the preliminary rulings, some qualified
persons, which had not been parties at the national proceedings, may be
present and submit observations before the CJ (such as the Commission, the
Member States, sometimes the EU Council, the Parliament, the ECB, the
EFTA States, and the EFTA Authority);331 but this participation is not an
intervention, because the EU institutions and the Member States take part in
the preliminary rulings at the same conditions of the parties at the national
proceedings.

206. It must be said that any intervention brings about more complexity
in the management of the case; for example, more communications, more
statements, more translations. This is why the amendments to the Rules of
Procedure have been trying to make the intervention less easier.

 

II.    The Rules on Intervention

207. As it has already been underlined, the Registrar gives notice in the
Official Journal of the date of registration of any application initiating
proceedings, with every proper information relating to it.332 A time limit of
six weeks runs since the publication of this notice, within which any
application to intervene should be correctly made.

The procedure for intervention is organized in two stages: the first one,
with the goal to decide as whether the intervention may be admitted, and
the second one, where the intervener, having become a party to the
proceedings, is allowed to present its pleadings. Of course, there are some
differences between the position of those persons who are obliged to prove
their interest to intervene and those ones (Member States and EU
institutions) who are free from this charge.

208. Any third person who aims to intervene shall make an application,
whose structure depends upon the goal to get the leave to intervene. The
application shall contain, inter alia, the form of order sought by one or
more of the parties, in support of which the third person is applying for
leave to intervene and a statement of the circumstances establishing the
right to intervene (of course, if it deals with an individual).



The application to intervene contains neither offer of evidence, nor the
pleas and the arguments in fact and law alleged by the third party; all that
will be included in the statement in intervention, which the intervener shall
lodge after the decision of the court, holding its intervention admissible.

Any intervention effected within the time limit of six weeks gives the
intervener the full possibility (even if with some limits) to state its defences.
Yet, the Rules of Procedure of the CJ take into account also the case of an
intervention effected after the expiry of the above-mentioned time limit, but
before the beginning of the oral stage. In this event (and if his/her
intervention is allowed), the intervener may only, on the basis of the report
for the hearing communicated to him/her, submit his/her observations
during the oral procedure.333 As the oral hearing may be omitted, the late
intervener is never sure that his/her defence may reach the court.

The third person may intervene only if the court (and for it usually the
President) previously allows his/her intervention. The application to
intervene shall contain, inter alia, the description of the case and the main
parties, the form of order sought, by one or more of the parties, in support
of which the third person is applying for leave to intervene and a statement
of the circumstances establishing the right to intervene (where the third
person is not a Member State or an EU institution).

The application shall be served on the parties. After giving the main
parties an opportunity to submit their written or oral observations about the
request to intervene, the court decides, by order. In the Rules of the General
Court, the problem of privacy of the documents is particularly relevant: the
idea is to prevent anyone from taking action in order to acquire information
by abusing the procedure. Therefore, the main parties may require, if
necessary, some reserved documents not to be shared with the intervener.

According to the Rules of Procedure of the General Court, if the
application is submitted by Member States and EU institutions and the main
parties have not identified information in the file in the case that is
confidential, the intervention shall be allowed by decision of the President;
in any other case, the President shall decide on the application to intervene
by order and, where applicable, on the communication to the intervener of
information which it is claimed is confidential.334 Moreover, before the
General Court, where the application is dismissed, the order shall be
reasoned; this is why such orders may be appealed.



Before the CJ, the rules are easier: the intervention shall be allowed by
decision of the President and the intervener shall receive a copy of every
procedural document served on the parties, provided that those parties have
not, within ten days after the service has been effected, put forward
observations on the application to intervene or identified secret or
confidential items or documents which, if communicated to the intervener,
the parties claim would be prejudicial to them; in any other case, the
President shall decide on the application to intervene by order or shall refer
the application to the Court.335

209. The determination of the interest to intervene has given birth to a
wide case law of the EU courts; both the substantial and the procedural
perspective of the question are to be focused. Generally, it may be held that
the interest to intervene should be direct, concrete, and relevant under the
law with reference to the granting of the form of order sought by one of the
main parties. In other words, the success itself of that party has to bring
about a concrete benefit to the intervener (and not only a precedent, useful
to be invoked in a quite different case).336

Representative associations whose object is to protect their members in
cases raising questions of principle liable to affect those members are
allowed to intervene. They should demonstrate that they represent the
interests of their member and that the case directly raises questions, which
are liable to affect the members.337 Leave to intervene may not be granted
to associations representing undertakings in competition with those affected
by that decision, even if they are third-party complainants, where the
interests of their members cannot, having regard to the nature of the
contested measure, be affected to an appreciable extent by the judgment in
that case.338

For example, the right to intervene for a public territorial body in support
of the claim of some firms or economic groups supposes that the challenged
measure strongly affects the economy of the whole zone; a mere risk of a
lower prosperity or a future greater unemployment is not enough.339

210. The question about the admissibility of the intervention is to be
faced also for the Member States and the EU institutions; they have not to
demonstrate their interest to intervene, but, however, they must comply with
the general rules on this matter; for example, what concerns the time limits



and the form of order sought, which must be form of order sought by one of
the parties and not an autonomous one.340

211. In the proceedings before the CJ, if the order refuses the
intervention, the exclusion of the third person is to be considered a final
decision. No appeal is possible and the application to intervene may not be
made again, because of the expiry of the time limit of six weeks. Before the
General Court, on the contrary, the order which refuses the intervention
may be appealed before the upper judiciary body. It is never possible to
appeal the orders which allow the intervention.

 

III.    The Procedural Powers of the Intervener

212. If the intervention is allowed, the intervener becomes a party to the
proceedings; if he/she has brought his/her application in the time limit of
six weeks, he/she receives a copy of every document served on the parties
(save that any document is omitted, because secret or confidential). The
intervener must accept the case as he/she finds it at the time of his/her
intervention.

The ancillary position of the intervener is underlined in special rules. The
intervention is ancillary to the main proceedings, with the consequence that
it becomes devoid of purpose if the case is removed from the register of the
Court as a result of a party’s discontinuance or where the application is
declared inadmissible.341 Besides, before the General Court, if the
defendant lodges a plea of inadmissibility or of lack of competence, the
decision on the application to intervene shall not be given until after the
(preliminary) plea has been rejected or the decision on the plea reserved.342

Now the intervener may at last play an original role in the proceedings,
even if his/her game is limited to supporting the claim of one of the parties,
and he/she may present its position. In particular, he/she may submit a
statement in intervention, which contains the form of order (sought by the
intervener in support, in whole or in part, of the form of order sought by one
of the parties), the pleas in law and arguments relied on and, where
appropriate, any evidence produced or offered. Before the Court, the
statement may be submitted within one month after communication of the



procedural documents and that time limit may be extended by the President
at the duly reasoned request of the intervener. Before the General Court, the
President prescribed the time limit within which the intervener may submit
a statement in intervention.343

As the right to be heard must always be protected, after the statement in
intervention has been lodged, the President shall, where necessary, prescribe
a time limit within which the main parties may reply to that statement.

The intervener may introduce neither new plea (in view of attacking the
challenged measure) nor new claims; should he/she be entitled to do so,
he/she ought to begin a new case (which might be joined to the first one
later). Yet, he/she may introduce new pleas in law and arguments, even if
different from the ones brought by the supported party, and may also allege
new facts, in reference to which he/she may request measures of inquiry.
According to the EU case law, the intervener may not arise a new objection
of inadmissibility of the claim, if the defendant (whom he/she is supporting)
did not do it; but the courts may arise of their own motion any objection of
public order, within which also the objections suggested by the intervener
are included.344

Since the time limit to intervene is quite short, in practice no problem
comes out as far as it concerns the preparatory inquiry. The intervener may
not request that any measure of inquiry be repeated, but such case never
happens, because the intervention has place within the written stage, when
no measure of inquiry has already been adopted.

The intervener who made his/her application to intervene after the expiry
of the time limit of six weeks has even less possibilities to play an effective
role in the proceedings. Not only he/she may not lodge any statement, but
no document of the case is communicated to him/her, except the report for
the oral hearing.

It is perhaps superfluous to add that the judgment has full effect also
towards the intervener; such effect is different, according to the kind of
action, in which the intervention was made.

213. A last question should be faced: determining which persons are the
most frequent interveners in the EU proceedings. As it has been shown, the
intervener may scarcely affect the result of the proceedings. Frequently, the
intervener is a person politically bound to one of the main parties: a
Member State who wants to support an important national firm, or another



Member State, whose firms have opposite interests and therefore supports
the defendant EU institution. Almost the same may be noted about the
organization of consumers, the trade unions, the territorial public bodies.
Generally, the future intervener is fully informed about the controversy and
therefore may prepare its application quickly.

 

§10.    Joinder

214. The President of the court may, at any time, after hearing the parties,
the Judge-Rapporteur and the Advocate-General, order that two or more
cases concerning the same subject matter, on account of the connection
between them, be joined for the purposes of the written or oral procedure or
of the final judgment. The joined cases may always be subsequently
disjoined. The President may decide alone or refer these questions to the
court.345

In the EU proceedings, the notion of connection seems to exclude the
event of a merely personal connection (as the Rules speak of cases
‘concerning the same subject matter’) and to be limited to the event of the
objective connection, where more claims are based on the same grounds
and the same facts. One may think of the event where separately many
firms request the review of the same measure of an EU institution (e.g., the
same measure orders different penalties to many firms because of the same
antitrust conduct), or of the event of different actions for annulment,
brought on the basis of different grounds, against the same act.

In practice, the Luxembourg judges join cases also beyond these limits,
for example, in cases where the same points of law are in debate.

The joining of cases may be ordered either in the written or in the oral
stage. The decision has the form of an order, against which no appeal may
be brought.

Before the CJ, the Rules only provide joinder between cases of ‘the same
type’: it implies the impossibility to join a direct action with a preliminary
proceeding.

 

Chapter 3.    Evidence



§1.    General Features

I.    The Burden of Proof

215. Also in the EU procedural law the burden of proving facts is on the
shoulder of he/she who wants to allege them, like in the legal orders of the
Member States. The case law of the Luxembourg courts has always held
this rule, even if it is not openly written in the EU sources, not only for the
claimant, but also for the defendant, with reference to its objections.346

As it is well known, burden of proof refers, on the one hand, to the
conduct of the judge, who may reject a claim if the facts, on which it is
based, are not proved and, on the other hand, to the activity which the party
bearing the burden is called to do, just to reach the goal of the necessary
demonstration.

216. Under the latter perspective, the intervention of the judge in the
matter of the burden of proof is quite important in the EU proceedings.

Of course, no court may change the substantive rules of law affecting the
burden of proof. Usually, then, it is a task of the applicant and the defendant
to offer evidence in support of the respective claim or defence.347 Yet, the
judge has remarkable powers of its own motion and may order one of the
parties to produce all documents and to supply any information which
he/she considers desirable, taking formal note of any refusal; and that
happens, even if the requested party is not substantially burdened of the
proof.

In fact, it should be recalled that in the EU system a remarkable
difference exists, between the legal and natural persons (so-called private
parties), on the one hand, and the Member States and the EU institutions, on
the other hand. Frequently, only the strong parties may physically accede to
certain documents whose existence may only be alleged, but not directly
proved, by the weaker party (which usually is the private one). Here, the
activity of the court in the management of evidence may put the parties in
better conditions of equality.

 



II.    Powers of the Courts and Powers of the Parties in Taking

Evidence

217. In the EU proceedings, the parties are entitled to introduce any kind
of evidence, within the limits of the Rules of Procedure, to present
documents and to request the courts to hear witnesses or experts or
prescribe any other measure of inquiry. The courts may prescribe the
measures of inquiry which they consider appropriate, not only on
application by the parties but also of their own motion. The courts may
order measures of organization of procedure too, although these institutes
are to be placed, strictly speaking, out and before evidence, and not
considered a part of it.

The two described powers (of the party and of the courts) coexist, and the
question is how to fix the respective limitation, taking into account the rule
of the burden of the proof.

218. Looking at the question carefully, it may be said that the powers of
the courts do not arrive at the point of annulling the burden of the proof
borne by the parties. The courts may (and shall) intervene in taking
evidence actively, only when the party, who is charged by the burden of the
proof, shows to have complied with its duty, by means of the greatest effort
possible for it, to set out documents and requests for evidence, but, at the
same time, not to be able to give a full and direct demonstration of the
issue, because of the material lack of the information, which the proof relies
on. When the activity of the party reaches this breakpoint, the activity of the
court is possible; both searching evidence actively or, more frequently, by
the inversion of the burden of the proof, which is achieved through an order
to the opposite party to supply the relevant documents or information.

Should the courts simply ascertain that the facts, on which a claim or an
objection are based, are not sufficiently proved, they would not be
compelled to take evidence of their own motion. In these cases, the rule of
the burden of the proof should be applied, with the consequence that the
claim (or the objection) should be rejected.

On this point, the CJ has stressed that if the applicant requests the
exhibition of a document, which seems to be relevant to decide the case, but
which is not in his/her possession, even if he/she is in degree to point out
some elements of it (such as the date or the content), the judge may not



dismiss such request, on the ground that the very existence of such
document may not be deduced by the statements of the case. In fact, the
possibility that the documents exist is a reason enough to enable the court to
order the party (or the third party), which is assumed to be in possession of
it, to produce it in the case. So, the claim might not be rejected because of
the lack of proof.348 In the meantime, it is not possible to prevent a
European judge from ordering an investigation procedure, by virtue of a
presumed infringement of the rules governing the burden of proof.349

The EU proceedings are therefore nearer to an adversary system than to
an inquisitorial system, as the concrete conduct of the courts confirms and
as the structure of the EU judicial protection brings about. The first task of
the Luxembourg judges is the fair application of the EU law, more than the
search of truth in the single case.350

As it has been stressed, both parties and courts concur in bringing
evidence. The parties may freely produce documents and request for the
prescription of any measure of inquiry; the courts shall prescribe such
measures, after an evaluation about the relevance in the case and the formal
admissibility of the measures requested.

Even when prescribing some measures of inquiry of their own motion,
the EU courts are compelled to hear the parties, if the measure, which is to
be prescribed, is oral testimony, the commissioning of an expert’s report or
the inspection of the place or of the thing in question. The issue of this
confrontation is not only as to whether the measure should be prescribed or
not, but also the contents of it (so, which facts are to be proved, which
questions are to be put to witnesses, and so on). It is an interesting
application of the right to be heard in a matter of evidence, which enriches
the role of the parties before the EU courts.351

Although this rule is not present in the new procedural regulation of the
Court but only in that of the General Court, it can suppose that this lack can
be explained by the greater simplicity of the evidence in front of the CJ
where such measures of inquiry are more rarely applied.

 

III.    The Principle of Free Evaluation



219. The principle of free evaluation of the evidence rules the
preparatory inquiry in the EU proceedings. The courts shall appreciate the
evidence brought into the case by the parties or of their own motion, on a
rational basis; their convincement may not be bound by legal provisions.

The freedom in the evaluation of evidence is coherent with the existence
of wide powers for the courts in fact-finding. It does not mean that the
courts are free in the administration of evidence, because, on the contrary,
they are restrained to those measures of inquiry, which are established by
the Rules of Procedure. However, the courts are free to take into
consideration any kind of documentary evidence, even if referred to facts
which should be usually proved by one of the measures of inquiry. For
instance, the courts may appreciate, in order to decide the case, written
statements by third parties, even if these persons have not been called as
witnesses in the case.

220. The EU judges may also use presumptions (both presumptions of
law and rebuttable presumptions) to assess the truth of facts.

As in the legal orders of the Member States, the Luxembourg courts
know and apply the law, while they ignore the facts. As far as it concerns
facts, any information about the case is brought by the activity of the parties
or by the courts, of their own motion (even if the latter situation is
practically unusual). Of course, the courts may hold the existence of
notorious facts, without taking any evidence. Determining what is notorious
is to be made at the light of the EU legal order (for instance, some facts
which could be notorious for a national judge should be alleged and proved
before the EU courts).

221. On the other hand, as far as it concerns the law, the EU courts know
and apply the EU law, and not the single national laws; the existence of
national rules, if relevant, is to be alleged and proved. Yet, the national legal
orders are included in the knowledge of the law of the EU courts, as far as
they concur in the formation of the EU law; this is the case, for instance, of
the principles of law common to the Member States or the fundamental
human rights.

Besides, on the one hand, the EU courts are not obliged to be informed
on the administrative Acts referring to individuals, which are to be included
in the documentary evidence by the parties. On the other hand, strictly



speaking, they are not even obliged to know their case law (or the case law
of another EU judiciary body), by which they are not bound (despite all that
may be said on the importance of precedents in the EU case law). This
means that it is helpful for the parties pointing out the favourable
precedents, if any.

 

§2.    The Preparatory Inquiry

222. In the written stage of the proceedings, the parties shall state the
nature of any evidence in support to their claims or objections, in the
application and in the defence, or in the reply and the rejoinder, provided
they give reasons for the delay in offering it. Third parties shall do it in the
statement in intervention.352 The possibility to introduce evidence is not
closed at this stage; the EU proceedings have practically no time limits as
far as concerning the production of evidence in support of the claims of the
parties.

Both parties and courts may be active in requesting or prescribing
measures of inquiry. The admission of no measure of inquiry is conditioned
to the prior activity of the parties.353

223. The decision on the admissibility and relevance of the measures of
inquiry requested by the parties, and as whether measures of inquiry should
be prescribed of the court’s own motion is usually taken at the end of the
written stage, on recommendation of the Judge-Rapporteur and after the
measures of organization of the procedure, if any. Yet, the EU courts may
prescribe measures of inquiry all the proceedings along.354

The EU courts prescribe the appropriate measures of inquiry after
hearing the Advocate-General, by means of an order setting out the facts to
be proved. Before the General Court decides on oral testimony, the
commissioning of an expert’s report and an inspection, the parties shall be
heard. The order shall be served on the parties. The measures of inquiry are
undertaken by the courts in the composition to decide the case, or the task
to undertake them is entrusted to the Judge-Rapporteur. The Advocate-
General shall take part in the measures of inquiry and the parties shall be
entitled to attend them.



224. It is important to stress the adversarial feature of the EU proceedings
as far as it concerns evidence. The opposite party is fully informed about
every request for measures of inquiry and every document alleged in the
case; the oral measures are practised at the presence of the parties. The
Judge shall only take into consideration those procedural documents and
items which have been made available to the representatives of the parties
and on which they have been given an opportunity of expressing their
views.355

Evidence may always be submitted in rebuttal and previous evidence
may be amplified.

225. When the preparatory inquiry is closed, the CJ may prescribe a
period within which the parties may lodge written observations, just to
discuss what came out in taking evidence. After that period has expired, the
President fixes the date for the opening of the oral procedure.356

Besides, exceptionally, the parties may produce or offer further evidence
after the closing of the written part of the procedure. They must give
reasons for the delay in submitting such evidence. As a consequence, the
President may prescribe a time limit within which the other party may
comment on such evidence.357

 

§3.    Admissibility and Relevance of the Measures of Inquiry: Treatment of
Confidential Information, Items, and Documents

226. Evidence may be taken, only where the issues, which the measures
of inquiry aim to demonstrate, are relevant for the decision of the case. This
is true both for the measures requested by parties and as an internal limit to
the powers of the courts.

Even if the EU proceedings are ruled by the principle of free evaluation
by the judge, nevertheless, it cannot be held that any kind of measure of
inquiry may be admitted. On the contrary, some limits exist and especially
the following ones: (a) the courts may not admit measures of inquiry, not
included in the bill of the Statutes and of the Rules of Procedure; (b) the
courts may not admit the measures included in the mentioned bill, out of the
limits of application of each of them (for instance, no oral testimony by a



party might be administrated); (c) the courts may not admit documentary
evidence, if it deals with documents obtained out of legality or protected by
confidentiality.

227. From the point of view of confidentiality, some kinds of situations
may be pointed out which deserve protection: national security, trade,
medical or professional secret, administrative confidentiality.

If a document is secret or confidential, some consequences may come
over the proceedings. The document may be physically taken off the dossier
of the case, or the party may be allowed to refuse to produce it,
notwithstanding the request of the judge. The leave not to produce the
document is given by an order of the courts.

It may also happen that a party has interest to bring a document on the
table of the court, but at the same time to avoid that any other party be
informed of it, exactly on grounds of confidentiality. Now, usually the
courts shall take into consideration only those documents which every other
party may examine: the right to be heard of the parties and the adversary
principle compel to do so. But in some cases a different choice is made by
the Rules of Procedure.358

The question of the confidentiality of documents is quite important and
frequent, above all in antitrust cases. The protection of trade secret is on the
opposite side of the right of defence. On the one hand, too much care for the
defence might lead to real abuses, for instance, where a party would bring a
case, not aiming to win it, but with the purpose to obtain access to relevant
economic and commercial documents, the knowledge of which might be
very important in the market strategies. On the other hand, no possibility to
see the documents might be an obstacle to the protection of the rights.

The case law of the General Court, often called to decide on this subject,
has been fixing some general criteria to verify the confidentiality of
documents. According to the Kirchberg judges, data may be communicated,
depending on how recent and aggregate they are. Of course, it should be
repeated that usually each party may see any documents produced by the
other party, and that the decision to omit secret or confidential documents is
an exception.359

Some more rules about the subject are included in the Rules of Procedure
of the General Court (even if they seem to be general and not specific rules,
therefore, applicable by every EU court). Where a document is protected by



confidentiality, the courts shall take into consideration only those
documents which have been made available, if not to the parties, to the
lawyers on which they have been given the opportunity of expressing their
views.

First of all, during the stage of examination of confidentiality of certain
information and material, this information or material shall not be
communicated to that other party. Then, the General Court, if it concludes
in the examination that certain information or material produced before it is
relevant in order for it to rule on the case and is confidential vis-à-vis the
other main parties, shall weigh that confidentiality against the requirements
linked to the right to effective judicial protection, particularly observance of
the adversarial principle. After weighing up the matters, the General Court
may decide not to communicate such information or material, specifying,
by reasoned order, the procedures enabling the other main party, to the
greatest extent possible, to make his/her views known, including ordering
the production of a non-confidential version or a non-confidential summary
of the information or material, containing the essential content thereof.
Otherwise, the Court may decide to bring the confidential information or
material to the attention of the other main party, making its disclosure
subject, if necessary, to the giving of specific undertakings.360

Lastly, where a document to which access has been denied by an EU
institution has been produced by that institution in proceedings related to
the legality of that denial, that document shall not be communicated to the
other parties.361

These rules may be applied also in joined cases.362 In fact, above all in
the antitrust cases, situations are frequent, where many firms challenge the
same act: where cases are joined, a third party to one of the proceedings
(but principal party in another of them) would be entitled to be informed
about relevant economic data of a competitor, even if it is formally allied in
the review of a decision of the EU institution. This is why the EU
procedural rules face the question, with the purpose to avoid abuses of the
proceedings.363

Specific rules state the treatment of information or material pertaining to
the security of the Union or that of one or more of its Member States or to
the conduct of their international relations.364

 



§4.    Measures of Inquiry

I.    Measures of Inquiry in the EU Legal System

228. The measures of inquiry which may be adopted in the EU
proceedings are the following ones: the personal appearance of the parties;
a request for information and production of documents; oral testimony; the
commissioning of an expert’s report; an inspection of the place or thing in
question.365 These measures are not exhaustive of the sources for the
conviction of the judge, because also written evidence (documents or
material objects) has to be considered.

The EU judges may not prescribe, either on application of the parties, or
of their own motion, forms of measures of inquiry which are not filed in the
Rules of Procedure. Yet, according to the rule of free and reasonable
evaluation of evidence, they may take into consideration any relevant
evidence submitted to them, even if coming by atypical means.

229. The Kirchberg courts rarely prescribe measures of inquiry. The
absolutely dominating evidence in the EU proceedings is the written one
(statistics, letters, reports, administrative documents), while oral testimony
or commissioning of expert’s reports are not frequent. The most common
measure of inquiry is the request for information and production of
documents; in fact, by this measure the delivery to the courts of documents
and paper is achieved and facts may be proved without any relevant
organizational effort.366

230. No specific rule is prescribed as far as it concerns the personal
appearance of the parties and the inspection (except that the parties should
be heard before the prescription of the latter). Any practical disposition
about them is contained in the order which prescribes them, save the
application of the general rules about the carrying out of evidence.

231. The request for information and production of documents is adopted
by a simple letter by the Registrar. The answers, the observations, and the
documents which are so achieved are put at disposition of the parties, just to
make possible any submission in rebuttal, fully respected the right to be
heard, except only the case of confidentiality.



The courts are free as far as it concerns both the choice of the contents of
the request and the choice of the persons whom the request is addressed to
(which may be the parties to the proceedings or third persons), and the
mixing of the two points above (different questions may be put to different
persons). The judge is so enabled to intervene on the burden of the proof
because then he/she may take formal note of any answer or of any
refusal.367 So, for instance, the request to the defendant EU institution of
information and documents which the applicant party may not produce
compels the defendant to be active in the proceedings, even if it could
expect that the claim should be rejected because of a lack of proof.

 

II.    Oral Testimony

232. Article 26 of the Statute rules oral testimony: witnesses may be
heard under conditions laid down in the Rules of Procedure. Such measure
of inquiry is shaped according the lines of the continental European legal
orders and not following the experience of the common law systems.368

Usually, the courts may prescribe it after hearing the parties.
Witnesses may be heard before the court or the sole designed Judge-

Rapporteur; the Advocate-General shall take part in the administration of
the measure and the parties may be present, if they so wish. The witness
shall be summoned by an order of the court, even where the measure has
been ordered by application by a party.

Such order shall contain the date fixed for the hearing, the name,
description, and address of the witness, an indication of the facts about
which the witness is to be examined. The order shall be served on the
parties and the witnesses.

At the hearing, after the identity of the witness has been established, the
President (or the designated judge) shall inform him/her that he/she will be
required to vouch the truth of his/her evidence in the manner laid down in
the Rules of Procedure. After the witness has given his/her main evidence,
the President may put questions to him/her, at the request of a party or of
his/her own motion. The other judges and the Advocate-General may do
likewise. Subject to the control of the President, questions may be put to



witnesses by representatives of the parties. As it is clear, this pattern of oral
testimony is very far from the Anglo-Saxon cross-examination.

After giving his/her evidence (and not before) the witness shall take the
oath. The court may, after hearing the parties, exempt a witness from taking
the oath.

233. The Registrar shall draw up minutes in which the evidence of each
witness is reproduced. The minutes shall be signed by the President (or by
the Judge-Rapporteur responsible for conducting the examination of the
witness) and by the Registrar. Before the minutes are thus signed, witnesses
must be given the opportunity to check the content of the minutes and to
sign them. The minutes shall constitute an official record. If, without good
reason, a witness who has been duly summoned fails to appear before the
court or, without good reason, refuses to give evidence, a pecuniary penalty
may be imposed upon him/her.

234. An objection to a witness may be raised by one of the parties within
two weeks after service of the order summoning the witness. The statement
of objection must set out the grounds of objection and indicate the nature of
any evidence offered. The matter shall be resolved by the court.

235. The Rules of Procedure state that witnesses are entitled to the
reimbursement of their travel and subsistence expenses and also to
compensation for loss of earnings. They are paid by the cashier of the EU
court concerned, after they have carried out their duties.369 The EU court
may also issue letters rogatory for the examination of witnesses.370

Oral testimony is not frequently prescribed in the EU proceedings. The
structure of judicial litigation at Luxembourg and the concrete conduct of
the courts usually bring about the use of written evidence. Sometimes,
written testimonies, above all from persons informed on the facts, are
admitted.

 

III.    Expert’s Report

236. The commissioning of an expert’s report, like the oral testimony, is
not frequently prescribed, even if the issues discussed before the EU courts



might often suggest its use (such as in antitrust cases or in cases relating the
features of the European market of determined goods).371

Experts are individuals or even bodies, authorities, committees, or other
organizations, chosen by the courts with the task to give them a technical
and impartial opinion, which nevertheless is not binding for the judge.372

The commissioning of an expert’s report may be ordered by the courts on
application by the parties or of their own motion. The courts, after hearing
the parties, appoint the expert by an order which defines his/her task and
sets a time limit within which he/she is to make his/her report. It is possible
that the expert is chosen on agreement of the parties. No private expert is
allowed; the parties may not influence the work of the expert.

The expert shall receive all the documents necessary for carrying out
his/her task, together with a copy of the order. He/she shall be under the
supervision of the Judge-Rapporteur, who may be present during his/her
investigation and who shall be informed of his/her progress in carrying out
his/her task. Moreover, the courts may request the parties or one of them to
lodge security for the costs of the report. The parties may be present at the
measure of inquiry.

The expert may give his/her opinion only on points which have been
expressly referred to him/her. At his/her request, the court may order the
examination of witnesses. After the expert has made his/her report, the
court may order that he/she is examined, the parties having been given
notice to attend. Questions may be put to the expert by the representatives
of the parties. In this way, the right to be heard of the parties is somehow
protected, although no adversarial confrontation is given while the expert is
working. Yet, these questions are to be considered a stage in taking
evidence; afterwards, it will be possible to put questions to the expert at the
oral hearing.

The same rules of the oral testimony are applied to the expert’s report, as
far as it concerns the oath of the expert, the objections by the parties, letters
rogatory.

 

IV.    Documentary Evidence



237. Written documents are the most frequent kind of evidence in the EU
proceedings. The parties may produce documents all the proceedings along
and even at the oral hearing; the courts may order that documents be
produced.

Very different kinds of documents may be found in the EU praxis:
schedules, reports, statistics, technical or scientific papers, administrative
Acts, letters, and so on. Some documents are a direct demonstration of
facts, because they refer what historically happened and were formed before
the proceedings and independently from them. Other documents are written
just to be produced in the proceedings and they often take the place of the
corresponding measures of inquiry (although the evaluation of them by the
courts may rather be different); so, a private report may aim to take the
place of an expert’s report commissioned by the courts or written statements
by third persons may try to avoid the prescription of oral testimony. It is
important to observe that the latter group of documents is not forbidden and
may enter to form the dossier of a party before the courts.

The prevailing of written evidence may be explained by more than one
reason. It derives from the difficulty to organize measures of inquiry in
multinational proceedings, such as those before the EU courts, because of
the problems arising from transfers and language limitations; it derives also
from the peculiar features of the EU judicial protection where facts to be
proved are rarely the matter of an individual testimony.

 

Chapter 4.    The Oral Stage and the Decision

§1.    The Oral Stage

238. Pursuant to the Statute, an oral procedure is a mandatory part of the
EU proceedings. The oral procedure shall consist of the hearing by the
Court of agents, advisers and lawyers, and of the submissions of the
Advocate-General, as well as the hearing, if any, of witnesses and
experts.373 The hearing in court shall be public, unless the court, of its own
motion or on application by the parties, decides otherwise for serious
reasons.374



Yet, the recent evolution of the EU proceedings, under the pressure of the
increasing workload, leads to omit the oral stage in many cases.

239. The Rules of Procedure before the CJ and the General Court (with a
slight difference between each other), despite the main orality rule, provide
that, upon proposal from the Judge-Rapporteur and after hearing the
Advocate-General, the Court may decide not to hold a hearing if it
considers, on reading the written pleadings or observations lodged during
the written part of the procedure, that it has sufficient information to give a
ruling.375

The omission may take place whenever an evolution of the court and the
silence of the parties coincide. The rules refer to the criteria that the court
may avoid a hearing if it deems to be suitably informed about the case, after
the written phase.

The Rules of the General Court, which originally always envisaged an
oral hearing, with some specific exceptions, have progressively adapted to
the CJ ones. However, a difference remains: the Rules of the General Court
seem to condition the General Court decision to leave out the oral phase to
the lack of a request from one of the parties, a requirement which is absent
in Rules of the CJ.376

It has to be observed that there is neither an absolute power of the Court,
as far as it concerns the omission of the oral stage, nor an absolute right of
the parties to obtain it. Should a party submit an application explaining the
reasons which justify the oral hearing, the Court ought to decide to fix it.
Yet, if the grounds set out by the party are manifestly unfounded (because
there is no reason to discuss the case in the oral hearing and the written
stage has already put the parties in degree to comply with their defence
fully), the Court may dismiss the request and decide the case without the
hearing.

As one can see, there is great flexibility about this point, and obviously
also the danger of any discretionary and unfair decision of the Court,
against which no remedy is given to the parties.

Before the CJ, the oral part of the procedure may be omitted also in the
preliminary interpretation proceedings, after the statement of case or written
observations have been submitted, on a report of the Judge-Rapporteur,
provided that none of the entitled persons has submitted an application
setting out the reasons for which he/she wishes to be heard, or where the



answer to the question referred to the Court admits of no reasonable doubt
or may be clearly deduced from existing case law or where the question is
identical to another one on which the Court has already ruled.377 It should
be underlined that the oral hearing always takes place after the request for a
hearing, in the preliminary proceedings, where it has been submitted,
stating reasons, by an interested person who did not participate in the
written part of the procedure.378

Pursuant to Article 20(5) of the Statute, where it considers that the case
raises no new point of law, the Court may decide, after hearing the
Advocate-General, that the case shall be determined without a submission
from the Advocate-General. This rule makes the oral stage more simple.
Yet, it should be remarked that no perfect correspondence exists between
the two phenomena, that is, omitting the oral hearing and excluding the
submission from the Advocate-General (even if the former is coherent with
the latter); in fact, it is possible that the oral hearing is omitted and a
submission is presented or that the parties discuss the case effectively at the
oral hearing, but no submission from the Advocate-General is required.

It must be added that the oral stage is also omitted in other cases where
simplified proceedings have place or where the right for the parties to be
heard is not fully realized; this is the case of fast proceedings, proceedings
by default, proceedings to rectificate, or for failure to adjudicate.

240. On the contrary, the General Court decides to declare the action
manifestly well founded by reasoned order in which reference is made to
the relevant case law. This is possible when the CJ or the General Court has
already ruled on one or more questions of law identical to those raised by
the pleas in law of the action and the facts have been established. This
decision is an omission of the oral stage.379

 

§2.    The Oral Hearing

241. As soon as the preparatory inquiry has been completed, or on the
basis of the sole preliminary report, the President of the court fixes the date
for the opening of the oral procedure. The decision is served to the parties.



The case list shall be established by the President. The order in which the
cases are to be dealt with follows priority criteria. Usually, it shall deal with
the cases before it in the order in which they become ready for examination.
The President may, in special circumstances, decide that a case be given
priority over others, or he/she may defer a case to be dealt with at a later
date. Yet, sometimes this order may be changed. The President may order
that a case be given priority over others as the proceedings for interim
measures or the expedited procedures or the urgent preliminary ruling
procedure.380

The hearing takes place before the formation of the court established for
each single case.

The oral procedure must not necessarily be concluded in one hearing
only, but it may include more hearings, like in the cases where measures of
inquiry or measures of organization of procedure are to be instituted. In
such cases, the EU courts take usually care to fix the hearings in the
following and near dates, to avoid to the lawyers more transfers to
Luxembourg.

242. After the amendment, the reading of the report presented by the
Judge-Rapporteur is no longer provided. In practice, for a long time the
written text of the report has been given to the parties some time before the
hearing.

Oral proceedings are opened and directed by the President, who shall be
responsible for the proper conduct of the hearing. The central moment is the
presentation of the oral statements of the parties, which may address the
courts only through their agents, advisers or lawyers.381

The oral debate gives the lawyers the possibility to stress the strong
points of their pleas and arguments, already dealt with in the written
statements; to comment the results of the preparatory inquiry or to request
to enlarge and complete it; to put into light those points, which appear to be
interesting to the President; to the Advocate-General and to each judge,
who may put questions to the agents or lawyers of the parties in the course
of the hearing.382

243. The EU courts take a lot of care in ensuring that the oral hearing
may be at the same time well-ordered and fruitful. In the practice directions,
the lawyers are suggested not to repeat arguments already treated in the



written statements and to limit their speeches in a reasonable time. Usually,
the duration of the pleadings is no longer than half an hour. On the contrary,
the EU courts request that new arguments are explained, if any (for
instance, those relating to new developments in the case law), and that the
questions, put by the judges, receive an answer. The lawyers dress the gown
and may also use the gowns they dress before the national courts.

It should be remarked that the effectiveness of the oral debate encounters
the limit coming from the language barriers. The service of simultaneous
translation, through the work of many and qualified interprets, lets any
judge understand what the lawyers and agents say in their national
language; it is clear, however, that the brightness of the pleading is surely
limited by the translation, even if a technically perfect one. Consequently,
in practice, the lawyers use to deliver to the interprets a translated copy or at
least a written summary of their speech.

244. During the oral stage, new documents may be produced and new
measures of inquiry may be instituted or completed.383

The last step of the oral procedure consists of the presentation of the
submission (obviously, if not excluded) from the Advocate-General, which
is limited, in practice, to the lecture of the operative part of it. The parties
have no right to reply to the submission, which is somehow more the first
step of the delivering of the judgment, than the last one of the oral stage.
The submission from the Advocate-General, according to the case law of
the CJ, is outside the oral debate and with it a member of the institution
carries out its task. So, parties are not allowed to submit written observation
to reply to the submission presented by the Advocate-General.384

245. The main difference between the CJ and the General Court, as far as
it concerns the oral hearing, consists in the role played by the Advocate-
General. In fact, before the General Court, three ways are possible: (a) no
judge is appointed as Advocate-General (and this is what it usually
happens); (b) an Advocate-General is appointed and presents a written
submission; (c) an Advocate-General is appointed and presents its
submission in oral way.385 The choice, as whether a written or an oral
submission is to be presented, depends upon a discretionary evaluation by
the Advocate-General.



246. After the delivery of the opinion of the Advocate-General, the
President shall declare the oral procedure closed. Yet, the court may order
the reopening of it, after hearing the Advocate-General.386

The reopening of the oral procedure may let the court grant the parties
the right to be heard on the arguments of the submission of the Advocate-
General, just to ensure the right of the defence, because of the lack of the
possibility to reply to such submission. It may be ordered whenever
clarifications are necessary or where the case is going to be decided on the
bases of an argument, on which the parties have not discussed.387

According to the Rules of the Procedure of the General Court, the Court
may order the reopening of the oral part of the procedure if it considers that
it lacks sufficient information, or where the case must be decided on the
basis of an argument which has not been debated between the parties, or
where requested by a main party who is relying on facts which are of such a
nature as to be a decisive factor for the decision of the General Court but
which it was unable to put forward before the oral part of the procedure was
closed.388

The Registrar shall draw up minutes of every oral hearing. The minutes
shall be signed by the President and by the Registrar and shall constitute an
official record. The parties may inspect the minutes at the registry and
obtain copies of them, at their own expense.389

 

§3.    The Closing of the Proceedings

247. As soon as the oral procedure has been closed and any measure of
inquiry has been administrated, the EU courts rule the case.

248. The courts deliberate in closed session. Only those judges who were
present at the oral proceedings may take part in the deliberations. Neither
the Advocate-General, nor the Registrar (save in case of administrative
decisions) enter the closed session. Since the Registrar is not present, the
minutes are drawn up by the less senior judge in the office and are signed
by this judge and by the President.390

The deliberations of the courts shall be and shall remain secret.391 This
means that not the result of the deliberation, but the way in which the



decision has been taken remains secret. So, nobody can know which
opinion each judge expressed in the closed session, or how the majority to
decide was reached; on the contrary, the judgments are public and
everybody may read them, requesting a copy from the Registry or watching
the European courts report or, now, the website of the EU judiciary.

249. No great difference exists between the EU Rules of Procedure and
the national procedure rules about the closed session. Every judge taking
part in the deliberations shall state his/her opinion and the reasons for it; the
conclusions reached by the majority of the judges after final discussion
shall determine the decision of the court. Votes shall be cast in reverse order
to the common order of precedence; in other words, the less senior judge in
the office votes first, and then the more senior judges vote. Differences of
view on the substance, wording or order of questions, or on the
interpretation of a vote shall be settled by decision of the court.

In the practice, the closed sessions begin with a first meeting where every
judge states his/her point of view. Then, the Judge-Rapporteur prepares a
project of the judgment, which is afterwards discussed and approved.

250. The multilingual feature of the EU proceedings comes out also as
far as it concerns the closed sessions. Whatever may be the official
language of the case, the judges ought to understand each other, without the
help of interpreters. They usually speak French or English.

251. No space is given to dissenting opinions in the EU system. Many
reasons lead to this choice: the protection of the independence of the judges
(whose national government might demand to take a certain position); the
respect to the authority of the EU judicial bodies; the purpose to make
compromise solutions easier. It should be added that the submission of the
Advocate-General, when different from the final judgment, is the
expression of a minority and dissenting (but at the same time, very
authoritative) point of view.

252. The proceedings may be closed with a judgment or an order.
The Luxembourg courts deliver a judgment to decide on the merits of the

case and often on the questions of competence and admissibility of the
claim. The cases where they decide by an order are more and more
frequent. Orders are given whenever the case must go on, with a further



inquiry or the reopening of the oral stage. In some cases, a judgment may
decide a preliminary question, without deciding the whole subject matter of
the case.

 

§4.    The Delivery of the Decision

253. The judgment is delivered in open court; the parties are given notice
to attend to hear it. Therefore, after the oral hearing and save the reopening
of the oral procedure or the prescription that a previous inquiry be repeated
or expanded, a new hearing is always fixed, just to let the parties hear the
judgment. In the practice, only the operative part of the judgment is read.392

254. The original of the judgment, signed by the President, by the judges
who took part in the deliberation and by the Registrar, is sealed and
deposited at the Registry. Then, the parties are served with certified copies
of the judgment. The Registrar records on the original of the judgment the
date on which it was delivered; which is absolutely important, because the
judgment shall be binding exactly from the date of its delivery.

After being delivered, the judgment is translated into the other official
languages and published by the Registrar in the European courts report.

255. Usually, the judgments define the case; it means that the decision
deals with the whole subject matter submitted to the judges. Yet, it is also
possible that the judgment does not define the case.393 In fact, there exists a
logical sequence between the different questions (e.g., the admissibility and
the merits of a claim, or the right to recover damages and the amount of
them). So, the courts may decide only a part of the merits of the subject
matter, or state on a preliminary point, without any prejudice for the merits.
In these cases, the judgment does not close the proceedings, but supposes
their following prosecution; at the end, the final judgment will be delivered.

If the judgment does not close the case, no decision is taken about the
costs; such point will be faced in the final judgment. It must be highlighted
that over the past few years, the CJ of the EU has focused on the protection
of personal data in the context of publications relating to court proceedings
before the European judges. In fact, due to the increasing use of new



technologies and the publication obligations of the decisions, anonymity
becomes much more difficult to ensure if the notice that a relevant case has
been brought has already been published in the OJEU. This is certainly the
result of the entry into force of the new general regulation on the protection
of personal data, the so-called GDPR (EU Regulation No. 2016/679).394

In particular, in case of preliminary ruling proceedings, as ruled in Article
95 of the Rules of procedure,395 where anonymity has been granted by the
referring court or tribunal, the CJ will respect that anonymity in the
preliminary ruling proceedings pending before it. Since 1 July 2018,396 the
names of individuals mentioned in preliminary ruling cases have been
replaced by random initials in all material published in connection with
those cases. Where a person considers it necessary that certain personal data
should not be disclosed in published material relating to a case brought
before the CJ, the Registrar shall ensure that parts of the judgment are
rendered anonymous. Clearly, in order to be effective, that request must be
made at the earliest possible stage of the proceedings. The Registrar then
replaces the parties’ names with random initials, thus ensuring anonymity.

The circumstances in which an application may be submitted to the
Registrar are set out in the Decision of the CJ, 1 October 2019, establishing
an internal supervision mechanism regarding the processing of personal
data by the CJ when acting in its judicial capacity.397

 

§5.    No Need to Adjudicate

256. In some cases, the subject matter has been so modified during the
proceedings, that there is no longer need to adjudicate on the claim.398

The decision about no need to adjudicate may be taken at the closing of
the ordinary proceedings (after the written and oral stage) or in a fast
procedure (where there exists any absolute bar to proceeding with an action
or declare that the action has become devoid of purpose). Anyway, the
parties should be previously heard. The decision is taken in the form of an
order.

The most frequent cases of no need to adjudicate are the following ones:
the claim has lost its object, since the challenged measure has been revoked



or modified, or the challenged measure had no (or may not have any more)
effect in prejudice to the applicant.

 

§6.    The Enforceability of the Judgments

257. Establishing the effects of the Luxembourg courts’ judgments is a
quite important issue, not only as it concerns the EU proceedings but, more
in general, to understand the institutional architecture of the Union
correctly. In fact, the level of efficiency of the judicial decisions to affect
the substantial positions of natural or legal persons and their aptitude to be
enforced even against the will of the party concerned is a basic and perhaps
decisive element to qualify the phenomenon of the European integration
exactly.

Aware of the importance of this issue, the TFEU takes it into
consideration, stating that the judgments of the CJ of the EU shall be
enforceable under the conditions established by the Treaty itself. Obviously,
this includes the decisions from each judicial body of the EU.399

258. Judgments are binding from the date of their delivery.400 The orders
deciding on the merits are more and more frequent and they are also
binding from the date of their service.401

Therefore, the decisions of the EU courts are immediately binding for the
persons concerned. If one deals with declaratory or constitutive judgments,
such effects are produced without any need for further enforcement steps.
On the contrary, where one deals with decisions condemning anybody, the
binding effect is immediately produced and the judgment (or the order) has
the substantial nature of enforcing title, but, if the defeated party omits to
comply with the decision and the successful party wishes to enforce the
decision, enforcement proceedings should be initiated, pursuant to the
provisions of the treaties, which refer to the rules of civil procedure in force
in the Member State in the territory of which the enforcement is carried
out.402

259. The Statute establishes two important exceptions to the rule of the
binding (and so enforcing) force of the judgments of the General Court



from the date of the delivery.403

First, an appeal shall not have suspensory effect, but it remains save the
possibility of the CJ to order that application of the contested Act be
suspended and, however, to prescribe any necessary interim measure.

Then, the EU legal order takes care to grant the legal certainty with
reference to the annulment of the EU regulations. In fact, the decisions of
the General Court declaring a regulation to be void shall take effect only as
from the date of expiry of the period to bring an appeal or, if an appeal has
been brought, as from the date of dismissal of the appeal (and, therefore,
where they get the force of res judicata). No prejudice is given, however, to
the right of a party to apply to the CJ to obtain the interim suspension of the
effects of the regulation which has been declared void or for the
prescription of any other interim measure.

 

§7.    Res Judicata

260. The binding or enforcing effect should be distinguished from the
effect of res judicata of the EU judgments or orders.

In this exposition of the EU procedural law, the issue of the effects of the
judgment shall be based on the continental notion of res judicata. Therefore,
one must distinguish between a procedural and a substantial meaning of res
judicata. In the first meaning, res judicata means that no more ordinary
appeal against the judgment may be brought and no more decision on the
same subject matter of the judgment may be applied for. In the second
meaning, res judicata means that the controversy is finally ended and the
substantial relations between the parties are finally defined.

261. The effect of res judicata in the substantial meaning for the EU
decisions may be drawn by the general system of the treaties (even if no
specific rule deals with it): as the jurisdiction on certain matters has been
given to the EU courts, the judgments of the courts must necessarily be
endowed not only with binding force but also with final stability.

Some difficult questions arise about the jurisdiction of annulment. The
statement that an Act is annulled has effects not only for the claimant and
the EU institution, but, where it is a regulation or any other Act with



general effects, also for any person in the EU legal order, because for them
such annulment is not only a historical event, but it is a fact determining
changes (positive or negative) in their sphere of rights.

Where a controversy has been decided with the effects of res judicata, the
parties may apply no longer for a new successive decision on the same
subject matter and the exception of res judicata may be raised by the
defendant. Of course, one should ascertain which is the subject matter really
involved in the first judgment and, therefore, which is the real effect of res
judicata on the claim, which is afterwards brought.

The EU case law takes care not to extend the principle of res judicata too
much.404 The Luxembourg courts have been stating that the force of res
judicata extends only to matters of fact and law actually or necessarily
settled by the judicial decision in question and to pleas which have been
effectively discussed in the proceedings.405

Also the orders deciding on the merits after fast proceedings, where they
are not appealed or after the dismissal of the appeal, have the effect of res
judicata in the substantial meaning, and the same claim may not be brought
again.

A peculiar feature of the question of res judicata deals with the
preliminary rulings: no substantial res judicata exists in such cases, because
the subject matter of such decisions (both of interpretation and of validity)
is only an issue of law, and not a controversy of fact. Moreover, the CJ
might always change its positions about the preliminary reference, and no
stability at all may be held.

262. As far as it concerns the procedural meaning of res judicata, the
existence of many jurisdictional bodies has brought about an ordinary
course of the proceedings: an instance of decision only where the
competence to deal with the case belongs to the CJ, and two or more
instances, taking into account the referring cases back to the first court,
where the competence is given to the General Court with the possibility to
bring an appeal before the upper court. Such ordinary way is distinguished
by the exceptional review procedures.

In fact, while the decisions of the CJ may not be appealed and may be
controlled only by means of (and within the limits of) the exceptional
review procedures, the decisions of the General Court are subject both to an
ordinary appeal before the CJ (even if only on the basis of the grounds



established by the Statute) and to the exceptional review procedures, which
have the aim to modify or sometimes only to correct or to interpret the will
already expressed by the judges.

The third-party proceedings and the revision are surely exceptional and
not ordinary means of review of the judgments. In the past, such feature had
been discussed, with the aim to grant somehow a way of control against the
judgments of the CJ; but now the difference between them and the ordinary
appeals is clear, as appeals look for a change of the decision on the same
pleas of fact and law discussed in the proceedings in first instance, while
third-party proceedings and revision introduce a claim which is absolutely
different from the original subject matter of the case (exactly, the prejudice
to the rights of a third party, or the discovery of a new fact justifying the
revision).

The introduction of a review procedure, pursuant to the rules laid down
in the Statute, against the decisions of the General Court acting as a judge
of appeal against the decisions of the specialized courts or in matter of
preliminary rulings, fixes the moment of the final stability of such decisions
when the review procedure has been ended (or where it may be no longer
proposed). In fact, despite the wording of the treaty (‘decisions … may
exceptionally be subject to review’), such review should be considered a
step in the ordinary way of the proceedings. This may be held because the
first Advocate-General shall examine every judgment delivered by the
General Court acting as a judge of appeal; because he/she may propose the
review only within a short and pre-determined time limit; because
sometimes the judgments of the CJ in the review may affect the substantial
rights of the parties and, lastly, because the review aims to modify the
judgment on a point of law, which affects a plea already included in the
case. Therefore, whenever the review is still possible, no res judicata may
exist.406

So, it may be stated that res judicata exists, as far as it concerns the
General Court, when no ordinary appeal may be brought and, as far as it
concerns the specialized courts, when not even the (so-called exceptional)
review may be proposed.

Where the CJ decides in one instance only, the delivering of the judgment
brings about res judicata in the formal meaning, notwithstanding the
possibility of any exceptional review procedure.



 

§8.    The EU Enforcing Titles

I.    The Enforcing Title

263. The EU jurisdiction is able to give a decision, which is binding and
has the force of res judicata. Now, the problem of the concrete enforcement
of such decisions has to be studied.

Since the power to enforce its own provisions is the fundamental test of
the efficiency of any legal system, the consideration of the point of the
enforcement shows the weakness of the EU, whose courts may give
autonomous provisions, but cannot enforce them, unless by means of the
enforcement organization of each Member State.

It can be surely affirmed that the EU legal order produces binding
(judicial or administrative) provisions, some of which are enforceable and
have the nature of enforcing titles. The enforcement is made pursuant to the
national procedural rules and under the control of the national authorities,
save the question of the stay of the enforcement, which remains in the
exclusive power of the Luxembourg courts.

264. Usually, the role of enforcer is played by the EU institutions, who
are endowed with relevant political and economic powers, which may
compel the opposite party to fulfil its obligations, as far as they have been
set in the enforcing title. So, even if the enforcement proceedings are not
fully effective or however are in the hands of the national judicial or
administrative bodies, one must not think that the EU be lacking of
compulsory force.

265. The enforcing titles, deriving from judicial proceedings in the EU
system, are the following ones:

(a) the condemnation decisions of the CJ, which shall be enforceable under
the conditions laid down in the treaties;407

(b) the condemnation decisions of the General Court;408

(c) the condemnation decisions of the specialized courts (until yesterday, the
decisions of the Civil Servants Tribunal);



(d) other judicial enforceable provisions, such as interim orders, orders
relating to costs, orders which impose pecuniary penalties to witnesses
which fail to appear before the courts or refuse to give evidence without
good reason, orders to refund to the Registrar sums advanced by way of
legal aid.

 
 It should be noted that there exist also enforcing titles not deriving from
judicial proceedings, such as (to give an example) the decisions of the
Commission and the Council which impose a pecuniary obligation on
persons other than Member States.409

It deserves to be stressed that pursuant to the EU procedural rules not
only the judgments, but also the orders may be enforcing titles. At the same
time, not every judicial decision may be enforced, but only those containing
a provision of condemnation, which may be enforced by generic or specific
way.

In the context of the EU jurisdiction, decisions bringing about a
condemnation on the merits are possible, only where the courts have full
substantive jurisdiction (and so, actions for damages for non-contractual
liability of the EU, disputes between the EU institutions and their agents,
actions in matter of pecuniary penalties, actions brought pursuant to
arbitration clauses). The judgments deciding on the costs of the cases are
enforcing titles, independently from the kind of action, in the context of
which they are delivered.

266. All the enforcing titles deriving from the EU system are considered
titles in the national legal orders. In fact, pursuant to the treaties,
enforcement shall be governed by the rules of civil procedure in force in the
State, in the territory of which it is carried out and the order for its
enforcement shall be appended to the decision, without other formality than
verification of the authenticity of the decision, by the national authority
designated by the government of each Member State for this purpose.410

 

II.    The Enforcement Proceedings



267. As it has been remarked, the enforcement proceedings are governed
by the rules of civil procedure in force in the Member State, where they are
carried out.

The first step consists in obtaining the order for the enforcement of the
EU enforcing title. The EU jurisdiction has no power to order the national
enforcing authorities, whose cooperation is necessary. Yet, appending such
order to the decision requires no free assessment by the national bodies,
who may only ascertain the authenticity of the decision.

As far as it concerns the place of the enforcement, the creditor may
choose any Member State, where such enforcement may be foreseeably
fruitful; enforcement proceedings may be begun also in more Member
States, in the event of unsuccessful result.

268. In the enforcement proceedings brought in force of an EU enforcing
title, the applicant is the person whose rights are ascertained in the decision.
Every person belonging to the EU system may be subject to the
enforcement proceedings; so, individuals (natural or legal persons), as well
as the Member States and the EU institutions themselves. Yet, it must be
said that enforcement against the EU institutions and the Member States
may be brought only on the basis of an enforcing title deriving from a
judicial provision (and not from an administrative decision).

269. With regard to EU, the Protocol on the Privileges and the
Immunities of the Union, signed in Brussels, 8 April 1965, and now alleged
to the treaties,411 has to be considered. Pursuant to the Protocol, which aims
to protect the rights of the Union against any possible interference by third
bodies and, above all, by the Member States, some limits are established as
far as it concerns the admissibility of enforcement proceedings against the
Union and its institutions (included the ECB).

Article 1 of the Protocol states that the premises and buildings of the
Union shall be inviolable; they shall be exempt from search, requisition,
confiscation, or expropriation. The property and assets of the Union shall
not be the subject of any administrative or legal measure of constraint,
without the prior authorization of the CJ. Therefore, who wishes to enforce
a judgment (even if it were an EU court judgment) against the Union (e.g.,
to distrain certain goods or assets) shall lodge an application to the Court, in
order to be authorized. It has to be said that such event is absolutely unusual



and that the EU institutions use to give up the protection which the Protocol
grants them. However, the lack of proper authorization would make the
enforcement inadmissible.

It should be underlined that, when speaking of the Union as the subject of
an enforcement, one must refer not only to the institutions, but also to
bodies, offices, or agencies of the Union.

270. Also with regard to the Member States more specification is
necessary. In fact, a Member State may never be compelled to enact a
judgment which condemns it; such State has to comply with the
prescriptions of any EU jurisdictional decision referring to it, but it takes
the appropriate measures by a quite autonomous way. Of course, this is true,
save the hypothesis in which a Member State takes part to proceedings at
the same level of a legal private person.

Besides, it is helpful to remind that the CJ, where a Member State fails to
fulfil an obligation under the treaties and then it does not take the necessary
measures to comply with the judgment assessing such infringement, may
impose, on application by the Commission, a lump sum or penalty
payment.412

As far as it concerns the rules governing the enforcement of an enforcing
title formed in the EU system, the treaties refer to the national rules of civil
procedure of the State in which the enforcement is to be carried out.

Regarding the delicate task of sharing the functions relating to the
enforcement proceedings between the EU jurisdiction and the national
jurisdictions, the treaties state that enforcement may be suspended only by a
decision of the EU courts, while the courts of the country concerned shall
have jurisdiction over complaints that enforcement is being carried out in an
irregular manner. In other words, it is for the national courts to review the
legality of the enforcement proceedings, in accordance with the procedural
rules of their respective States. The national judges have jurisdiction to
decide on any claim or opposition concerning the legality of the way in
which the enforcement is carried out, but they have no power to stay the
enforcement, because, in doing so, they would violate the sphere of the EU
jurisdiction.

It should be noted that some hypotheses exist, in which the EU courts
have jurisdiction about the legality of the enforcing title. It deals with the
following cases:



(a) when administrative measures by the EU institutions are challenged,
which impose penalties and are at the same time enforcing titles,
pursuant to Article 299 TFEU;

(b) when an appeal or an exceptional review is brought against a
jurisdictional decision.

 
 In these cases, the EU courts have jurisdiction both to decide on the
merits and to stay the enforcement.

 

§9.    Discontinuance

271. The EU proceedings are not always closed by a decision, but they
may also arrive at the end without any assessment on the case, because of
an activity of one or both parties, which give up to the request to get the
controversy decided. In such event, the EU courts take the situation into
account and order the case to be removed from the register.

The Rules of Procedure govern two different cases of discontinuance of
the proceedings. The first one concerns the event of the settlement of the
dispute, reached by the parties outside the proceedings, which brings about
the final giving up to the claim. The second one follows the mere wish of
the applicant to discontinue the proceedings and lets the party the
possibility – where the proper requirements exist – to begin the case once
again.

272. The first kind of discontinuance is the following one. If, before the
court has given its decision, the parties reach a settlement of their dispute
and intimate to the court the abandonment of their claims, the court shall
order the case to be removed from the register.413

Because of its structure, this kind of discontinuance, based on the
agreement of the parties, may not be applied to the claims for annulment
and inactivity; in fact, in these cases the unilateral will of the applicant to
give up the claim is sufficient to get the same result.

273. The second kind of discontinuance has place where the applicant
informs the court in writing or at the hearing that he/she wishes to



discontinue the proceedings. In this event, the President of the court shall
order the case to be removed from the register, giving the proper decision as
to costs.414

A party who discontinues the proceedings shall be compelled to bear the
costs, if they have been applied for in the observations of the other party on
the discontinuance. However, upon application of the party who
discontinues the case, the costs shall be borne by the other party, if this
appears justified by the conduct of that party. Where the parties have come
to an agreement on costs, the decision as to costs shall be in accordance
with that agreement, and if costs are not applied for, the parties shall bear
their own costs.

274. It should be remarked that no discontinuance is possible in the
preliminary rulings. Nevertheless, the parties may discontinue the national
proceedings and therefore take away the CJ’s task to decide.

 

§10.    The Amicable Settlement of Disputes

275. The proceedings may be closed also by an amicable settlement of
the disputes before the judge. The Rules of Procedure of the General Court
(and, before, those of the CST) take this event widely into consideration in
matter of staff cases.415

The goal to settle the litigation, more than to state principles of law is at
the basis of the rule, pursuant to which the General Court may, at all stages
of the procedure, examine the possibilities of an amicable settlement of the
dispute between the parties (usually, a servant and a EU institution),
propose one or more solutions capable to put an end to the dispute, and
adopt appropriate measures with a view to facilitating such settlement. The
way to reach the goal is fully discretionary.

Where the parties come to an agreement before the court, they may
request that the terms of the agreement be recorded in a document signed by
the Judge-Rapporteur and the Registrar, which shall constitute an official
record. The case shall be removed from the register by reasoned order.

Two other important rules should be underlined. First, the President shall
give a decision as to costs in accordance with the agreement or, failing that,



at his discretion. Second, confidentiality is protected: no opinion expressed,
suggestion made, proposal put forward, concession made, or document
drawn up for the purposes of the amicable settlement may be relied on as
evidence by the General Court or the parties in the contentious proceedings.
It might be doubtful whether the judges will be really able to forget all that
they have heard and set off any impression received at that stage.

Moreover, both sets of Rules state that before the Court has given its
decision, when the main parties reach an out-of-court settlement of their
dispute and inform the Court of the abandonment of their claims, the
President shall order the case to be removed from the register and shall give
a decision as to costs.416

 

§11.    Proceedings by Default

276. The proceedings before the EU courts have been described, up to
now, thinking that all the concerned parties take part to them effectively.
Yet, it may happen that the party, on which the application is served, does
not want to defend itself, by lodging a defence within the established period
or lodges statements not complying with the Rules of Procedure. In these
cases, proceedings by default have place.

In the EU proceedings, default depends upon the omitting of a regular
and valid presence before the courts; there is no default, therefore, if the
party, who has lodged its defence, should not appear (by means of its
lawyers or agents) at the oral hearing. Being present before the courts
consists in the formal validity of the first statement in the case.

277. The Rules of Procedure are slightly different, but fix two
requirements for the beginning of the proceedings by default: an application
initiating the case has been duly served on a defendant and the defendant
has failed to lodge a defence to such application in the proper form within
the time prescribed.417 Should these two requirements exist, it is a choice of
the applicant to apply to the court for judgment by default. For the Rules of
the CJ (but not for the Rules of the General Court) this second application is
served on the defendant; the claimant requests the granting of the form of
order sought, without the written stage. While the CJ may decide to open



the oral procedure on application, or not, and so deciding on the basis of the
application and the annexed documents, the General Court, without the oral
procedure, shall give judgment in favour of the applicant, unless it is clear
that the Court has no jurisdiction to hear and determine the action or that
the action is manifestly inadmissible or manifestly lacking any foundation
in law.

278. Anyway, before giving judgment by default, the courts shall
consider whether the application initiating proceedings is admissible,
whether the appropriate formalities have been complied with, and whether
the application appears well founded; it may order a preparatory inquiry. It
should be noted that the mere fact of default does not bring about the
success of the claimant at any event. The claim might be rejected because
inadmissible, or because of the lack of competence of the court, or because
the facts alleged by the claimant are not proved.

If the requirements for the proceedings by default exist, the courts shall
deliver the judgment, which may admit or reject the claim (for grounds of
admissibility or on the merits). Unless the requirements exist, the courts
shall not dismiss the claim, but shall order that the application initiating the
proceedings be served again.

The proceedings by default are therefore much more simple than the
ordinary proceedings, since there is no written stage and the oral one too
may be omitted. The oral phase will certainly be omitted before the General
Court.

 

§12.    The Expedited Procedure

279. The EU judiciary has been trying to get the delivering of judgments
faster, with the aim to face the increasing workload without increasing the
number of the judges, which is held to be politically incorrect. Besides the
forms of faster procedure of managing the controversies, an expedited
procedure has been introduced.418

This kind of procedure is a structural variety of the ordinary proceedings,
which, in the very beginning of the case, may enter the expedite way. It is
not a special form of procedure, because it is not referring to a determined



matter. It is better to speak of a reserved lane, where the court may direct
the development of the case, because of grounds connected to some single
controversies and not to some kinds of litigation (which is a further
expression of flexibility). The expedite procedure derogates from the
common procedural provisions, but where nothing is especially established,
such provisions shall be, however, applied.

280. Two requirements should exist to justify the adoption of the
expedited procedure, the first of which being an application by a party and
the second the particular urgency of the case, which requires the court to
give its ruling with the minimum of delay.

As far as it concerns the first requirement, the decision to apply the
expedite procedure is taken by the President of the CJ or by the General
Court, on application by one of the main parties (claimant or defendant, but
not intervener), on the basis of a recommendation by the Judge-Rapporteur,
and after hearing the other party and the Advocate-General. The application
for a case to be decided under an expedited procedure shall be made by a
separate document lodged at the same time as the application initiating the
proceedings or the defence.

Exceptionally, the court may also take a decision to apply the expedite
procedure on their own motion, after hearing the parties, the Judge-
Rapporteur and the Advocate-General.

The second requirement consists in dealing within a short time and in the
particular urgency to decide the case on the merits. Any urgency which
might bring about interim measures is ruled under the apposite special form
of procedure. Until 2012, the Rules of Procedure of the CJ (but not those of
the General Court) stressed that the decision to apply the expedite
procedure should be taken exceptionally.

281. The expedited procedure has the following features: the written
stage is strongly limited and more space is given to the oral hearing. The
originating application and the defence may be supplemented by a reply and
a rejoinder and an intervener may lodge a statement in intervention only if
the President considers this to be necessary (or, before the General Court, if
the court so allows, by way of measures of organization of procedure). It is
to be noted that, before the General Court, where the applicant has
requested that the case should be decided under an expedited procedure, the



period prescribed for the lodging of the defence shall be one month only. If
the General Court decides not to adopt the expedite procedure, the
defendant shall be granted an additional period of one month in order to
lodge or, as the case may be, supplement the defence.

Once the decision to adjudicate under an expedited procedure has been
taken, a date for the hearing is fixed, with priority; such date shall be
communicated forthwith to the parties.

The choice for the expedited procedure does not forbid that measures of
inquiry may be undertaken. The possibility for the parties to supplement
their arguments and offer further evidence moves into the oral stage, even if
the parties must give reasons for the delay in offering such further evidence.
But it must be observed that the short time itself for the defence might be a
good reason. The date of the hearing may be postponed, where measures of
inquiry or where measures of organization of procedure so require.

The court shall decide the case by delivering a judgment (like in the
ordinary proceedings) after hearing (before the CJ) the Advocate-General.
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Part IV.    Special Forms of Procedure

Chapter 1.    General Features

282. In these pages, it has been often noted that the EU proceedings are
ruled pursuant to the same pattern, notwithstanding the specificity of each
kind of action. A claim for annulment or a suit for damages are subject to
the same procedural rules, and concretely the Statute and the Rules of
Procedure. This brings about a strong character of unity in the EU judicial
system.

The Statute and the Rules of Procedure draw an ordinary form of
proceedings, which should be applied whenever no express derogation is
established. But some special forms of procedure exist which are different
from the ordinary proceedings, where the peculiar features are connected to
a specific matter of litigation. Both these requirements (peculiar characters
and specific matter) must coexist; if not, one cannot speak of special forms
of procedure, but only of varieties of the ordinary proceedings.

283. The main special forms of procedure are to be described in the
following lines. Some other ones are to be briefly recalled now:

(a) Claims against decisions of the Arbitration Committee EAEC.
The EAEC Treaty states in matter of the granting of patents,
provisionally protected patent rights or utility models relating to
inventions directly connected with nuclear research. The controversies in
this matter are submitted to an Arbitration Committee, whose decisions
may be appealed before the CJ, with the purpose to annul them on the
basis of grounds concerning the formal validity of the decision and the
interpretation of the rules of the Treaty given by the Committee. The
procedure has some particular features and is characterized by the



simplification of the proceedings and the lack of any preparatory
inquiry.419

(b) The procedure on the requests for an opinion.420

(c) The procedures concerning the applications under Articles 103, 104, and
105 of the EAEC Treaty, about the decisions of the CJ about the
compatibility with the provisions of the Treaty of any draft agreement or
contract with a third State, an international organization or a national of a
third State, concluded either by Member States or by persons or
undertakings of the Member States, in matter of atomic energy.421

(d) The procedures provided for by the EEA Agreement.
It should be reminded that the Agreement on the EEA provides about the
jurisdictional protection of the contracting parties. Especially, the right
of the States, which are not member of the Union but parties to the
Agreement, is established, to submit a request to the CJ to state on the
interpretation of any rule of the Agreement, which is identical to any EU
rule, if a dispute on the matter arises; moreover, the right is provided for
any court or tribunal of an EFTA State (being not member of the Union)
and for the EFTA Surveillance Authority to raise a question of
preliminary interpretation of any rule of the Agreement, which is
identical to any EU rule, before the CJ. The requests for interpretation
which may be directly submitted to the CJ and the preliminary rulings
are ruled by general provisions on preliminary ruling.422

 
 

Chapter 2.    Interim Relief

§1.    The Urgency Powers of the EU Courts

284. The treaties give the EU courts a number of decision powers, with
the purpose to grant the protection of the rights of the parties, while waiting
for the final decision on the merits of the case, or the settlement of the
controversy about the enforcement of a title.423

Three hypotheses of urgency powers are considered by the treaties:



(1) the power of suspending the execution of a measure of an EU institution,
while proceedings are pending;424

(2) the power to prescribe interim atypical measures;425

(3) the power to suspend the enforcement of an enforcing title (an
administrative Act or a final judicial decision).426

 
 There must also be added a fourth hypothesis (which may not be
included in any of the three above), concerning the power of the courts
acting as judges of appeal to suspend the enforcement of the decisions of
the judges acting in first instance. In fact, the decisions of the General Court
are judicial acts, and not administrative measures by the EU institutions.427

285. The urgency powers of the EU courts are not a kind of autonomous
competence, but an accessory power to already existing competence to state
on the merits. The EU courts may suspend the execution of an Act or
prescribe interim measures only where they have competence and/or
jurisdiction to decide the substance of the controversy.

Besides, not any kind of competence brings about the possibility to
exercise the urgency powers. This is true, for example, for the actions for
annulment, but not for the merely declaratory actions or the preliminary
rulings.

286. Two fundamental features define the interim measures in the EU
system: they are strictly related to the substance of the case and provisional
in view of the decision on the merits.

As far as it concerns the first feature, the Rules of Procedure state that an
application to suspend the operation of any measure adopted by an
institution shall be admissible only if the applicant is challenging that
measure in proceedings before that judicial body, while an application for
the adoption of any other interim measure shall be admissible only if it is
made by a party to a case before that judicial body and relates to that
case.428 So, one can speak of ancillary nature of interim relief.

As far as it concerns the second feature, the Statute states that any interim
ruling shall be provisional and shall in no way prejudice the decision on the
substance of the case.429 According to the settled case law of the EU courts,



the application for an interim measure has to be dismissed, where the
challenged Act is no longer producing effects.430

 

§2.    The Suspension of the Execution of the EU Measures

287. It is a general rule, stated by the treaties, that actions brought before
the EU courts shall not have suspensory effect. The challenged Acts are
binding and enforceable; their legality is presumed, up to a different
decision delivered by the judges. Yet the courts may, if they consider that
circumstances so require, order that application of the contested Act be
suspended.431

A necessarily link exists between the request for the suspension and the
claim on the merits. An application for the suspension, lodged without a
previous claim to get the annulment, would not be admissible.

In order to determine which Acts may be suspended, two requirements
are to be considered: it must deal with Acts which may be challenged and
which are producing effects, which may be suspended.

As far as it concerns the first condition, the admissibility of the
application for the suspension is strictly linked to the admissibility of the
application on the merits. As to the second requirement, suspension is
possible in the claims for annulment, where one may find an Act, which the
applicant requests the elimination of and the provisional stay of the effects
of which is applied for. For the same reason, no suspension may be
requested in merely declaratory actions (and above all in the preliminary
references or in the actions for condemnation).

 

§3.    The Atypical Interim Measures

288. The treaties grant the EU courts the power to prescribe any
necessary interim measures in any case before them.432

The interim measures are the most important expression of the urgency
power of the Luxembourg judges. It concerns atypical measures, with many
different possible contents, for which the features of the link to the



substance of the case (so-called ancillary nature) and the provisional
character are even more strictly required.

In fact, the procedural rules forbid to apply for interim measures not
related with the controversy on the merits and state that interim orders may
have only a provisional effect and shall lapse when final judgment is
delivered.

The wider range of the interim atypical measures makes their field of
application larger than the one possible for the suspension. They may be
requested not only in the claims for annulment, but also in the suits for
payment or damages. The EU case law has held as admissible the request
for a provisional order of payment, in a claim for damages.433 Only the
merely declaratory actions are therefore excluded (besides, as usual, the
preliminary references). In the light of Article 279 TFEU, the CJ has
recently ordered a Member State to make a daily penalty payment of EUR
1,000,000, as an interim measure for not complying with an earlier interim
order in the context of an action under Article 258 TFEU for failure to fulfil
obligations brought by the Commission.434 In particular, the order follows
the Commission’s request that the Member State be ordered to pay a daily
penalty payment in order to deter it from delaying bringing its conduct into
line with that order.435

 

§4.    The Stay of the Enforcement

289. While the control on the legality of the enforcement proceedings
relating to the EU enforcing titles is a competence of the national
jurisdictions, the power of suspending the enforcement is given by the
treaties to the EU courts alone. The national judge may assess the lack of
legality of such enforcement, but may not stay it; this is why no national
judge may interfere with the effects of the decisions of the Union.

The stay of the enforcement is the third hypothesis of the urgency power
of the EU courts.

290. Yet, a relevant difference exists, between the stay of the enforcement
and the two other kinds of urgency powers of the EU courts; basically, it
deals with the lack of a link between the interim proceedings and the



proceedings on the substance of the case. In fact, while the application for
the suspension of the operation of an Act may be admitted only if the
applicant is challenging such Act and the application for the adoption of
any interim measure is admissible only if it is made by a party to a case
before the EU court and relates to that case, when a party applies for the
stay of the enforcement before the EU courts, the substance of the case
(which is the plea of illegality of the enforcement proceedings) is managed
by the national judge concerned.

The EU courts, when they are called to assess the legality of an Act (an
administrative Act, as well as a judicial decision), are entitled to suspend
the enforceability of the enforcing title only in few cases. So, the
simultaneous existence of the national and the European competence (the
former, as far as it concerns the review of the legality of the enforcement
proceedings, and the latter, as far as it concerns the stay of the enforcement)
is an unavoidable aspect.

This brings about that in matter of the stay of the enforcement, the EU
rules, according to which proceedings on the substance of the case should
be pending before the same EU court to which the granting of interim relief
is requested, do not apply. The link between the interim proceedings and the
substance of the case may be preserved only by means of an interpretation,
which takes into account, at the same time, the jurisdiction of the national
courts on the procedures relating to a review upon the illegality of the
enforcement.

So, it may be held that an application to the stay of the enforcement
before the EU courts is admissible, only when the proceedings contesting
the legality of the enforcement have begun, even if before the national
judge having jurisdiction. Correspondingly, it should be held that the
application to the stay of such enforcement has to be however brought
before the Luxembourg courts, even if no EU proceedings on that question
exist. When, in the course of the enforcement proceedings before the
national judge, the party concerned wishes to request the stay of the
enforcement (because of the risk of an irreparable harm to it), it has to make
an appropriate application before the EU courts, demonstrating, with regard
to the link between the interim measure and the merits of the case, to have
correctly initiated a suit contesting the legality of the way in which the
enforcement is being carried out before the national judge.



291. Particular problems arise about the stay of the enforcement of
enforcing titles consisting in judgments, when they still are subject to any
form of appeal or review.

The EU decisions (of the CJ or the General Court) are immediately
enforceable and neither appeals nor exceptional reviews have suspensory
effect. So, if they are condemnation judgments, they let the party concerned
begin the enforcement proceedings at once. But, since such enforcing titles
may be appealed or reviewed, it is possible that the stay of the proceedings
has place while a jurisdictional control is pending.

It should be noted that the stay of the enforcement of enforcing titles
consisting in EU judgments may not be identified with any of the three
classical other hypotheses of exercise of the interim power of the EU courts.
In fact, it is different both from the suspension of the execution of the EU
measures (because in that case the interim relief is sought when a decision
on the legality of the Act reviewed has still to be made) and the mere stay
of the enforcement (which not always allows the possibility to review the
decision, which gives life to the enforcing title). The rules about such stay
will be examined later, when dealing with the appeal and the review of the
EU decisions. It is useful to stress immediately that the court concerned
decides by way of summary procedure.

 

§5.    The Conditions for Granting Interim Relief

292. The conditions for granting interim relief are fixed in the Rules of
Procedure, as interpreted in the case law. It must be noted that the EU
courts work in the view of assessing concrete cases and that this perspective
is quite important while reading the orders in this matter.

Such conditions are the prima facie case, the urgency of adopting interim
measures, the assessment of the opposite interests.

293. As far as it concerns the prima facie case, the judge should find that
at least some of the pleas relied on by the applicant appear, at first sight, to
be relevant and, in any event, not entirely unfounded.436 According to the
settled case law of the Court the fumus boni juris requirement is met where
at least one of the pleas in law relied on by the applicant for interim



measures in support of the main action appears, prima facie, not unfounded.
That is the case, inter alia, where one of the pleas relied on reveals the
existence of difficult legal issues, the solution to which is not immediately
obvious and, therefore, calls for a detailed examination that cannot be
carried out by the court hearing the application for interim relief, but must
be the subject of the main proceedings, or where the discussion of issues by
the parties reveals that there is a major legal disagreement whose resolution
is not immediately obvious.437 The question of the admissibility of the
application should not be considered in the urgency proceedings. Yet, it is
clear from established case law that, while the question of the admissibility
of the main action should not, in principle, be examined in the context of
proceedings for interim relief, so as not to prejudge the merits of the case, it
may nevertheless be necessary, in order for an application to suspend the
operation of a measure to be declared admissible, for the applicant to prove
the existence of certain matters permitting the conclusion that, prima facie,
the main action to which his/her application for interim relief relates is
admissible, so as to prevent him/her from obtaining, by way of proceedings
for interim relief, the suspension of the operation of a measure which the
court may subsequently refuse to annul, his/her main action having been
ruled inadmissible. So, should the main claim be manifestly inadmissible or
not founded, the interim application may be dismissed.438

294. According to settled case law, the urgency of an application for
interim relief must be assessed in the light of the need for an interlocutory
measure in order to avoid serious and irreparable damage to the party
seeking the relief, while waiting for the decision on the substance of the
case.439 Where damage depends on the occurrence of a number of factors, it
is enough for that damage to be foreseeable with a sufficient degree of
probability. It is for the applicant to prove that it cannot wait for the
outcome of the main proceedings without suffering damage that would
entail serious and irreparable consequences.440 It should be added that a
damage affecting fundamental and political rights is always irreparable.441

Sometimes, the party in favour of which the interim relief is granted has
the duty to give a security, to ensure an adequate protection for the opposite
party, in case of subsequent dismissal of the claim in the substance; yet, it
has to be stressed that the availability to give a security is no sufficient



condition to obtain the adoption of the requested measure, unless a serious
risk of irreparable damage exists.

Lastly, it should be pointed out that although it is firmly established that
damage of a pecuniary nature cannot, save in exceptional circumstances, be
regarded as irreparable, or even as being reparable only with difficulty, if it
can ultimately be the subject of financial compensation, it is also settled
case law that an interim measure is justified if it appears that, without that
measure, the applicant would find itself in a position which could
jeopardize its existence before final judgment in the main action or
irremediably alter its position in the market.442

It is interesting to note that it should also be determined whether the
pecuniary damage pleaded may be classified as serious in the light, in
particular, of the size and turnover of the undertaking and of the
characteristics of the group to which it belongs.443 The EU judges have
included in the sphere of the interim protection also the situation of
dismissed employees, with regard to the claim for the payment of a
provisional salary up to the amount of the unemployment allowance.444

295. The case law of the Luxembourg courts has always been taking into
account the balance of the opposite interests: granting an interim measure,
while protecting it against a damage, must not cause an irreparable
prejudice to the opposite party or to third parties. The global consideration
of the different interests, included the good working of the EU system,
should anyway be considered. Here, one may watch a kind of an
administrative management of the interests, made by judiciary bodies.
Many concrete cases might be quoted with this purpose. For example, in the
so-called mad cow disease case, the CJ could not but recognize the
paramount importance to be accorded to the protection of human health, in
comparison with the reasons of free trade.445

296. The Rules of Procedure provide that applications for the adoption of
interim measures must state the circumstances giving rise to urgency and
the pleas of fact and law establishing a prima facie case for the measures
sought. Those conditions are cumulative, so that an application for interim
measures must be dismissed if any one of them is absent.446

The EU courts have always tried to remain free in the examination of
such conditions, acting in a very discretionary way as far as it concerns the



order in which the examination is made. According to the settled case law,
in the context of that overall examination, the judge hearing the application
enjoys a broad discretion and is free to determine, having regard to the
specific circumstances of the case, the manner and order in which those
various conditions are to be examined, there being no rule of EU law
imposing a pre-established scheme of analysis within which the need to
order interim measures must be analysed and assessed.

Sometimes the point of urgency and sometimes the one of prima facie
have led the courts to decide and to grant the measure requested, even
where the other condition might appear weak.447 Obviously, this makes the
concrete decision more appropriate, but at the same time less foreseeable,
making the right of defence more uncertain.

 

§6.    The Urgency Proceedings

297. The EU courts, when they are called to state about an interim
measure (both a provisional one and on the stay of the enforcement), decide
by way of a special procedure, which the Statute defines summary.448

The EU urgency proceedings may be considered as summary because of
two elements: the power to decide is given to the President of the court
alone and the more simple features of the management of the case.449

The power to decide, under the conditions laid down in the Rules of
Procedure, may be also exercised by the Vice-President of the court.450

Should the President and the Vice-President be prevented from attending,
another judge shall take their place.

298. As it has been already noted, the interim application is not
admissible independently from the main proceedings. Yet, it shall never be
included in the application initiating the proceedings, not even where the
urgency arises at the same time of the beginning of the action (like in the
event of an application for the suspension of an Act). On the contrary, the
interim application shall be made by a separate document, in accordance
with the general provisions for the applications beginning the case. Such
application shall state the subject matter of the proceedings, the
circumstances giving rise to urgency and the pleas of fact and law



establishing a prima facie case for the interim measure applied for. It shall
contain all the evidence and offers of evidence available to justify the grant
of interim measures.451

Should the request for an interim measure be submitted in the same
application initiating the case, it would be inadmissible. Besides, the
application for interim relief must be sufficient in itself to enable the
defendant to prepare his/her observations and the judge hearing the
application to rule on it, where necessary, without other supporting
information. In order to ensure legal certainty and the proper administration
of justice, it is necessary, if such an application is to be admissible, that the
essential elements of fact and law on which it is founded be set out in a
coherent and comprehensible fashion in the application for interim relief
itself. While the application may be supported and supplemented on
specific points by references to particular passages in documents which are
annexed to it, a general reference to other written documentation, even if it
is annexed to the application for interim relief, cannot make up for the
absence of essential elements in that application. A similar interpretation
must be adopted regarding the presentation of observations on an
application for interim relief which are lodged by a defendant.452

The application for interim relief may be brought at any moment of the
proceedings concerning the merits of the case. Yet, while the application for
atypical measures may really have place in different moments of the
proceedings, the application for the suspension of an Act is logically placed
at the very beginning of the proceedings.

The provisions about the lodging of the pleadings by telefax or other
technical means of communication may find a very effective use in the
summary procedures.

299. The application for interim relief is usually served on the opposite
party and the President prescribes a short period within which that party
may submit written or oral observations. Therefore, the defence may consist
in lodging a written pleading or simply in the oral debate at the hearing.453

Moreover, the President may grant the application even before the
observations of the opposite party have been submitted; this decision may
be varied or cancelled even without any application being made by any
party.



The President may also order measures of organization of procedure and
measures of inquiry. Yet, the structure of the summary proceedings, linked
to the need for the applicant to bring prima facie case elements, makes the
undertaking of complex measures of inquiry almost impossible. The effort
of the applicant is that of alleging facts, whose existence itself may bring
about an interim relief, and of producing written documents in support of
them.

There are no subsequent stages (written stage, preparatory inquiry, oral
stage) in the summary proceedings; yet, none of such stages is eliminated.
An oral hearing is often (but not always) fixed, at the end of which the
decision is taken. The right to be heard is sometimes limited, pursuant to a
widely spread technique in matters of interim measures in the national
procedural legislations. However, the defendant is usually put in the
conditions to defend himself/herself adequately. The EU case law holds that
the intervention of a third party is admissible.454

300. The need for a quick and summary assessment has to be
counterbalanced by means of a certain variability of the interim measures.
Therefore, on application by a party, the interim order may at any time be
varied or cancelled on account of a change in circumstances.455 As stated in
Article 163 of the Rules of Procedure of the CJ, the order may at any time
be varied or cancelled on account of a change in circumstances. This
provision emphasizes the provisional nature of interim protection.
Moreover, it shows that the protective measure does not cease to have effect
only in the cases referred to in Article 162.456

In this respect, the CJ has recently ruled on the notion of ‘change of
circumstances’, declaring that it refers in particular to the occurrence of any
factual or legal element capable of calling into question the assessments of
the judge hearing the application for interim measures as to the conditions
to which the grant of a suspension or of interim relief is subject.457

The interim measures, even if decided in the adversary proceedings, have
a precarious nature and they are always subject to the management by the
judge of the interests coming into play.

Where the order is made without having previously heard the opposite
party, the decision may be varied or cancelled also of the court’s motion.
But no appeal is left before the judge who granted the measure; the interim



orders of the General Court may be appealed before the upper judge, while
the interim measures of the CJ may never be appealed.

301. Other two rules complete the system of check and balance, which
tries to take into account both the protection of the applicant and the
positions of the defendant, since the interim relief is granted without having
ascertained the issue on the merits. First, the enforcement of the order may
be made conditional on the lodging by the applicant of security, of an
amount and nature to be fixed in the light of the circumstances.458

Then, the order granting the application shall fix, where appropriate, a
date on which the interim measure is to lapse, different from the date when
the final judgment is delivered.

302. As it has already been noted, the summary proceedings are managed
by the President of the judicial body concerned, who hears and decides on
the application personally. Before the CJ, the President may decide on the
application himself/herself or refer it to the Court, which shall give a
decision immediately, after hearing the Advocate-General. Before the
General Court, the President always decides alone; in the event that the
President is absent or prevented from dealing with the case, the Vice-
President of the court or another judge is designated, in accordance with the
Rules of Procedure.459

303. The decision on the application shall take the form of a reasoned
order; it is frequent to find interim orders consisting in many pages. The
order is served on the parties forthwith. As it has been remarked, the order
has only an interim and provisional effect and is without prejudice to the
subsequent decision on the substance of the case. Nevertheless, should the
interim relief be granted, the parties might draw remarkable elements in
view of the final orientation of the court. The interim order is binding and is
an enforcing title.

The contents of the order are different, above all as far as it concerns the
interim atypical measures. It may be said that the form of order sought may
never be the same of the claim in the main proceedings; for instance, an Act
of an EU institution may be suspended, but not annulled.

It has already been noted that unless the order fixes the date on which the
interim measure is to lapse, the measure shall lapse when final judgment is



delivered. Obviously, this rule is applied when the application is granted. If
the application for an interim relief is rejected, the party may make a further
application on the basis of new facts.460 Such rule is important above all
before the CJ, where no appeal against the interim order is possible.

The costs relating to the summary procedure are to be decided in the final
judgment on the substance of the case. Before the General Court, if it
appears justified in the light of the circumstances of the case, a decision as
to the costs relating to the proceedings for interim relief shall be given in
the order.461

The parties to the proceedings may appeal to the upper court against any
decision of the General Court, within two months of its notification.462

 

Chapter 3.    The Special Proceedings Relating to Intellectual
Property Rights

§1.    General Features

304. EU Regulations No. 1001/17 in matter of trademark, No. 2100/94 in
matter of plant variety rights, and No. 6/02 in matter of designs have
introduced new important remedies. Especially, the Kirchberg judges have
been given jurisdiction to decide the controversies about the existence and
the validity of the intellectual property rights (while it has been provided
that the national courts have jurisdiction in matters of infringement of EU
trademarks).463

The decisions of the EU offices (i.e., to say, the EU Intellectual Property
Office or the Community Plant Variety Office) are subject to a control
before the Board of Appeal, which has no jurisdictional nature (despite the
presence of relevant procedural elements in its operating). The decisions of
the Board of Appeal are subject to an action for annulment (and for
modification) before the General Court, whose judgments may be obviously
appealed before the CJ.

305. This matter has a remarkable importance under the point of view of
quantity, since it represents about one-third of the workload of the General
Court. But above all, it deserves to be studied because of the high degree of



specialization requested to the judges and because these controversies, in
the substance, are discussed between two individuals. This last aspect is
now quite exceptional in the EU judicial system (which takes into
consideration only cases between States and institutions, or individual and
EU institutions), but it might open new perspectives in the European
jurisdiction.

306. Also from the procedural point of view, it has immediately been
clear that litigation in this matter implied some corrections. In fact, the true
controversy is the one between two firms and the right to use or not a
certain trademark. The position of the Office is somehow secondary, since
the interest of the institution is that only one person may be entitled to use
the trademark, no importance having for it which of the litigators be
successful. Yet, since the proceedings begin because of an act or a conduct
of the Office is challenged, it was necessary to avoid the substantial
opposite party to occupy the uncomfortable place of a mere intervener and
to allow it to be able to defend its positions fully. The EU case law is aware
of the fact that these proceedings govern controversies between individuals.
For example, it is settled that the Office may seek the same form of order of
the applicant.464

This is why the Statute has included the provision, pursuant to which the
Rules of Procedure of the General Court may derogate from the common
rules on intervention and procedure by default in order to take account of
the specific features of litigation in the field of intellectual property.465

The special rules are applied to few, well-specified kinds of application:
to proceedings brought against the Intellectual Property Office and against
the Plant Variety Office, concerning the application of the rules relating to
an intellectual property regime, and where prior proceedings before a Board
of Appeal have been introduced. It may be held that such rules are applied
also to proceedings in matter of designs.

Special proceedings have therefore been realized, the most important
feature of which is to put the private parties, which are in contrast in the
substantive controversy relating to the rights of intellectual property, on the
same level.

The judicial proceedings are also strongly linked to the administrative
ones before the Board of Appeal; in fact, only those who took part in the
latter may exercise such powers as the main parties and the subject matter



of the case is the same which had been discussed at the stage before the
Board of Appeal. The Rules of the General Court provide that the pleadings
lodged by the parties in proceedings may not change the subject matter of
the proceedings before the Board of Appeal.466

 

§2.    The Language of the Proceedings

307. The first special aspect is the language of the proceedings.467 The
general criterion, according to which the choice of the language of the
procedure is given to the claimant, is quite corresponding to the need for
judicial protection when the defendant is an institution, in degree to practise
all the languages, by means of its agents. But, where the confrontation is
substantially among two private parties, the rules on the language should be
shaped in order to ensure the equality of weapons.

The Rules of Procedure state that the application shall be drafted in one
of the official languages, according to the applicant’s choice: this language
shall become the language of the case if the applicant was the only party to
the proceedings before the Board of Appeal, or if another party to those
proceedings does not object to this within a period laid down for that
purpose by the Registrar after the application has been lodged. If, within
that period, the parties to the proceedings before the Board of Appeal agree
on the choice of another official language, such second language becomes
the language of the case.

In the event of an objection to the language of the application by a party
to the proceedings before the Board of Appeal of the Office other than the
applicant, the language of the decision that is contested before the General
Court shall become the language of the case; in such cases, the Registrar
shall ensure the translation of the application into the language of the case.

These modifications of the common procedural rules about language
have a clear meaning: in this matter, there are no two-party proceedings,
where one of them is an EU institution, which may plead in every official
language, but there are usually multi-party proceedings, almost two of
which are individuals, using to practise a certain national language and
which the necessary protection as far as it concerns the expression in the
case is to be granted. It should be noted, inter alia, that the language applied



by the Office are five only: French, English, German, Spanish, and
Italian.468

 

§3.    The Powers of the Interveners

308. Not all controversies in matters of intellectual property rights are
multi-party controversies. For instance, while a decision of the Office on an
application for the invalidity of a trademark supposes a conflict between the
applicant and the proprietor of the trademark, the denial of registration of a
new trademark brings about a litigation only between the applicant and the
Office. Yet, the presence of more than two parties before the Board of
Appeal is very frequent.

309. In fact, the most relevant difference with the common proceedings is
the existence of a special kind of interveners (which might be called
qualified, in order to distinguish them from all the other interveners), which
are those persons who were parties to the proceedings before the Board of
Appeal other than the applicant. The Rules of Procedure give these parties
the possibility to defend and seek new and autonomous forms of order, and
not only, therefore, to support the claims of one of the main parties. So,
such interveners take part to the proceedings at the same level of the main
parties.469

310. The due protection of the rights of these persons brings about that
the application, even if containing a claim for annulment and/or
modification of an Act of the institution and, therefore, directly brought
against the Office, shall be served on the substantive opposite parties, which
were parties to the proceedings before the Board of appeal. In fact, such
parties are to be informed of the beginning of the case, without being
obliged to look after the notices given in the Official Journal.

This is why the application shall contain the names of all the parties to
the proceedings before the Board of Appeal and the addresses which they
had given in the course of those proceedings; if not, the application shall be
declared inadmissible.



The parties to the proceedings before the Board of appeal other than the
applicant may participate, as interveners, in the proceedings before the
General Court. They have not to prove their interest to the case, because
such interest is always existing. They have the same procedural rights as the
main parties and they may apply for a form of order and put forward pleas
independently of those applied for and put forward by the main parties.

Such interveners, in their responses lodged in the case, may also seek an
order annulling or altering the decision of the Board of Appeal on a new
point, not raised in the application and put forward pleas in law not raised in
the application; in other words, they are entitled to challenge the Act for
different and may be opposite grounds than those of the applicant,
submitting a cross-claim.

The Rules of Procedure of the General Court provide that where an
intellectual property right affected by the proceedings has been transferred
to a third party by a party to the proceedings before the Board of Appeal of
the Office (i.e., after a sale of business that also includes the sale of the
trademark), the successor to that right may apply to replace the original
party in the proceedings (just started) before the General Court. The
application for replacement shall be served on the parties. The decision on
the application for replacement shall take the form of a reasoned order of
the President or shall be included in the decision closing the proceedings.470

311. The Office submits its response to the application within a time limit
of two months from the service of the application. That time limit may, in
exceptional circumstances, be extended by the President.471

Before the expiry of the time limit prescribed for the lodging of a
response, a party to the proceedings before the Board of Appeal other than
the applicant shall become a party to the proceedings before the General
Court, as intervener, on lodging a procedural document. This document is
autonomous from the response. The intervener loses the status of intervener
before the General Court if he/she fails to respond to the application in the
manner and within the time limit prescribed.

The Rules explain the position of the qualified interveners who do not
want to defend but also contest the decision of the Office.

These parties may submit a cross-claim within the same time limit as that
prescribed for the submission of a response, but it is submitted by a
document separate from the response. The cross-claim shall seek an order



annulling or altering the decision of the Board of Appeal on a point not
raised in the application.472

312. In this landscape, where more protection is given to the individuals,
some shadows still remain. The most relevant one is the rule, pursuant to
which the cross-claim of the qualified intervener shall be deemed to be
devoid of purpose if the applicant discontinues the main action or if the
main action is declared manifestly inadmissible. The rule may be criticized;
yet, it may be also explained, thinking that if two parties have grounds to
challenge the same Act, some advantage is to be established in favour of
him/her, who began the case first. Of course, such rule reduces the real
autonomy of the qualified intervener.

Where a cross-claim is lodged, the other parties may submit a pleading
confined to responding to the form of order sought, the pleas in law and
arguments relied on in the cross-claim, within two months of its being
served on them.

The proceeding follows the common rules, with the possibility to decide
without oral hearing and the respect of the maximum length of written
pleadings.

The judgment of the General Court may be appealed before the CJ; both
the main parties and the qualified interveners have peer standing to appeal.
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Part V.    Peculiar Aspects of the Proceedings
in the Relationships Between the
Judicial Bodies

Chapter 1.    Questions of Jurisdiction and Competence

313. Up to the introduction of the CFI, the notion of competence in the
Luxembourg proceedings had the meaning of jurisdiction. Where the CJ
stated not to be competent to decide a certain case, it assessed to have no
jurisdiction over that matter. In other words, it acknowledged not to be
entitled to state upon that claim, which was out of the limits of the
jurisdictional powers it had received by the treaties.

This hypothesis of lack of jurisdiction goes on being considered also in
the nowadays system. The EU courts may dismiss a claim because they are
lacking of the power to decide on that matter.473

314. The introduction of the CFI and the consequent distribution of tasks
have given birth to a hypothesis of incompetence in the proper meaning,
which has extended after the subsequent introduction of the judicial panels:
it deals with the wrong lodging of the application initiating a case to one or
to the other EU judicial body, where the subject matter of the litigation
surely falls within the EU jurisdiction. It is interesting to note that the
wording of the Statute still uses the expression ‘jurisdiction’, also where it
deals with a question of competence.

The provisions of the Statute and the Rules of Procedure take care to give
a solution to any possible conflict of jurisdiction and competence.

315. As far as it concerns the question of jurisdiction, the decisions on
this point deal with a substantive issue. The EU courts decide by means of a



judgment or a reasoned order, where it is clear that they have no jurisdiction
to take cognizance of an action. The decisions of the General Court may be
appealed before the upper court. Therefore, the last word on the jurisdiction
belongs to the CJ.474

316. For what concerns the competence in the proper meaning (i.e., the
division of the jurisdiction among the different bodies), three cases should
be distinguished: a mere mistake in lodging an application, the finding that
the court has no competence, the connection between more cases.475

Where an application or other procedural document addressed to one of
the EU judicial bodies is lodged by mistake with the Registrar of another
EU court, that Registrar transmits it immediately to the other Registrar.

The second and more relevant case is the following one. Where the
General Court finds that it does not have competence to hear and determine
an action in respect of which the CJ has competence, it shall refer that
action to the CJ. Likewise, where the CJ finds that an action falls within the
competence of the General Court, it shall refer that action to the General
Court, whereupon the General Court may not decline jurisdiction. It must
be noted that, in these events, there is no doubt that the EU courts have
jurisdiction on the controversy, but it is discussed which of them has
competence.

The decision which states the lack of competence and refers the case to
the other judicial body is taken, by the CJ, by a judgment, save where the
court manifestly lacks the competence; in such case the decision has the
form of a reasoned order. The General Court decides by a reasoned order.
The Rules of Procedure of the General Court also take into consideration
the hypothesis of a decision, referring the case to another court because the
case falls within the competence of that court, taken after a preliminary plea
about the question, without going to the substance of the case.476

Obviously, while the decision of the CJ may not be challenged, the one of
the General Court may be appealed in the ordinary way.

317. The third hypothesis has place where more cases are connected.
Where the CJ and the General Court are seized of cases in which the same
relief is sought, the same issue of interpretation is raised, or the validity of
the same Act is called in question, the General Court may, after hearing the
parties, stay the proceedings before it, until such time as the CJ has



delivered judgment; that is the natural consequence of the relationship
between the two main EU judiciary bodies. But (and this second possibility
affects the question of competence), where the action is one brought
pursuant to Article 263 TFEU, the General Court may also decline its
competence, so as to allow the CJ to rule on such actions. In the same
circumstances, the CJ may also decide to stay the proceedings before it; in
that event, the proceedings before the General Court shall continue,
notwithstanding the contrary opinion of the General Court, if any.477

A peculiar solution is established, where a Member State and an
institution of the Union are challenging the same Act, which is possible
where the competence to decide on the actions brought by Member States is
given to the General Court. In this event, no choice is given to the General
Court, which shall anyway decline its competence, so that the CJ may rule
on both applications.

It should be noted that declining of competence by the General Court,
with the consequent transferring to the CJ of the case once brought before
the General Court, gives a better protection to the applicant, who may
defend its position before the Court, instead of being compelled to merely
wait for the exit of the decision of the case (what happens in case of stay of
the proceedings), without any possibility to influence such decision.
Therefore, one may conclude that the choice between stay of the
proceedings and decision on the lack of competence is not neutral as far as
it concerns the right of defence of the parties.

 

Chapter 2.    The Stay of Proceedings

§1.    The Stay of Proceedings Before the CJ

318. Two hypotheses of stay of proceedings are possible before the CJ.478

The first case is where the CJ and the General Court are seized of cases
in which the same relief is sought, the same issue of interpretation is raised
or the validity of the same Act is called in question. Both courts may stay
the proceedings before each of them, until such time as the other court has
delivered judgment.



The second hypothesis, on the contrary, has a general character. In fact,
the Rules refer to all other cases, without any other specification.

The stay in case of connected or identical claims is made by order, after
hearing the Advocate-General alone (and not the parties, with a relevant
breach to their right to be heard); in the other cases, the decision is adopted
by the President, after hearing both the Judge-Rapporteur and the Advocate-
General and, save the case of references for a preliminary ruling, the
parties.

Of course, no appeal may be brought against the decision or order to stay
proceedings; but the Court may revoke it.

 

§2.    The Stay of Proceedings Before the General Court

319. The stay of proceedings has remarkably different features before
those courts, whose decisions may be appealed before an upper court.

320. The General Court may stay proceedings pending before it in the
following cases:479

(a) when an appeal before the CJ and an application initiating an
exceptional review procedure (third-party proceedings, revision,
interpretation) before the General Court contest the same judgment of
the General Court, the General Court may, after hearing the parties, stay
the proceedings until the CJ has delivered its judgment;

(b) in the cases of connected claims, pursuant to Article 54 of the Statute
(considered above as far as it concerns the CJ);

(c) where an appeal is brought before the CJ against a decision of the
General Court which does not close the proceedings (and so, disposing
of the substantive issues in part only, disposing of a procedural issue
concerning a plea of lack of competence or inadmissibility or dismissing
an application to intervene), the General Court may stay proceedings,
until the CJ has adjudicated the appeal.

 
 In these three hypotheses, the stay of proceedings is linked to the
existence of proceedings before the CJ. But stay of proceedings may



happen also at the joint request of the main parties and in other particular
cases where the proper administration of justice so requires.

As it has been stressed, in some cases both the CJ and the General Court
may stay proceedings, having the same subject matter or being however
connected. Therefore, cases of conflict are possible.

Should the conflict be a positive one (if both courts decide to stay
proceedings), the decision of the CJ prevails: if the Court decides to stay
proceedings before it, the proceedings before the General Court shall
necessarily continue, even if the General Court had also decided to stay
them. On the contrary, should the conflict be a negative one (so, if both
courts refuse to stay proceedings), the Rules of Procedure state no solution,
except where the General Court decides to decline competence.
Theoretically, one might arrive at two different and contrasting judgments.
Yet, the party concerned has the right to appeal the judgment of the General
Court before the CJ, with the obvious consequence that the opinion of the
CJ prevails and no conflict between two final judgments is possible. The
prevalence of the decisions of the CJ, in few words, is the basic solution to
any hypothesis of conflict in this matter.

321. The decision to stay the proceedings is taken by the President after
hearing the parties (and the Advocate-General, if designed).480 The decision
is served on the parties and may not be appealed. The stay of proceedings
shall take effect on the date indicated in the decision of stay or, in the
absence of such an indication, on the date of that decision. While
proceedings are stayed, time shall cease to run for the purposes of
prescribed time limits for all parties, except the time limit for an application
to intervene by a third party; but interim measures may be requested. From
the date of the resumption of proceedings, any suspended procedural time
limits shall be replaced by new time limits and time shall begin to run from
the date of that resumption.

The decision to stay may fix the length of the stay, or not. In the first
case, at the end of the period, the proceedings go on automatically. In the
second and more usual case, a decision ordering that the proceedings be
resumed has to be adopted, in accordance with the same procedure as for
the decision to stay; there is no doubt that any party may lodge an
application for this purpose. The decision of resumption is served on the
parties and may not be appealed. The stay shall end on the date indicated in



the decision of resumption or, in the absence of such indication, on the date
of the decision of resumption.

 

Chapter 3.    Judgments Delivered When the Case Has Been
Referred Back

322. Since the EU jurisdiction has been distributed, at least for some
matters, on many judicial bodies, there has been introduced the case of a
judgment delivered by a court after its decision has been set aside and the
case referred back to it.

Pursuant to the Statute, if an appeal against a decision of the General
Court is well founded, the CJ, after quashing such decision, may itself give
final judgment in the matter or refer the case back to the General Court for
judgment. So, a new stage in the proceedings begins: the General Court is
free to decide on the merits, but it shall be bound by the decision of the CJ
on points of law.481

323. The features of the proceedings where the case has been referred
back are different, in accordance to the stage of the proceedings in which
the appealed decision has been delivered. The issues of fact are not always
already verified and in some cases new measures of inquiry or new
measures of organization of procedure may be prescribed. Sometimes, the
judgment consists in a re-consideration of the facts verified, at the light of
the principle of law established by the upper court; in other cases, it deals
with still uncompleted and open proceedings. That has influence, for
example, on the formation of the courts.482

Generally, the procedure shall be conducted in accordance with the
common provisions governing the proceedings at the first instance before
the court to whom the case is referred back, with some specific points. So,
all the rules about the written stage, the oral procedure, the preparatory
inquiry, and the measures of organization of procedure apply, as well as all
the rules referring to the language of the case, with the particular rules of
the proceedings relating to intellectual property right.



324. Some specific points are to be underlined. Where the written
procedure before the General Court has been completed when the judgment
referring the case back to it is delivered, the course of the procedure shall be
as follows. The decision of the CJ is served upon the parties, as usual.
Within two months (not extendible time limit) of the service of the decision
of the CJ, the parties may lodge their written observations on the
conclusions to be drawn from the decision of the CJ for the outcome of the
proceedings. Therefore, it is not possible to enlarge the subject matter of the
proceeding, but only to highlight useful points of law or fact.

On the contrary, where the written procedure before the General Court
had not been completed when the judgment referring the case back to the
General Court was delivered, the case shall be resumed, at the stage which
it has reached.

While in the first hypothesis the written statements have the goal of
explaining the position of the parties after the setting aside of the first
judgment, in the second case the parties may exercise their defence by
means of the ordinary statements. In both cases, the General Court may, if
the circumstances so justify, allow supplementary statements of written
observations to be lodged.

These provisions may be clarified, if one takes into account that in the
EU system the proceedings after the case has been referred to the General
Court are governed by the principle of initiative of the court, so that the
appeal before the upper court plays the role of linking the two stages of the
proceedings at the first instance: the one prior and the one following the
judgment of setting aside. In fact, the court concerned is seised of the case,
not by the parties’ motion, but by the judgment itself, referring the issue to
it. The parties are allowed, but not compelled, to lodge the statements
described above. Should the parties omit such lodgement, there is no
discontinuance of the proceedings, but the court decides the controversy at
any case, on the basis only of the Acts lodged before the judgment, then
appealed.

The strong link between the two stages before the General Court and the
proceedings on the appeal is confirmed by the rule, pursuant to which the
General Court decides on the costs relating to the proceedings instituted
before it and to the proceedings on the appeal before the CJ.

After the Treaty of Nice, it is also possible that the CJ reviews a
judgment of the General Court, acting as a judge of appeal against a



decision of a specialized court or (in the future) for a preliminary ruling. In
this case, the provisions described above are adapted to such situation.483

It should be noted that not every case of annulment of the decision
delivered at the first instance brings about the referring back of the case to
the General Court.

For example, the case is referred back in the hypothesis of a final
decision on the merits, set aside on the ground of a breach of the EU law. In
this case, the General Court may state again, at the light of the principle of
law, stated by the upper court.

In other cases, the case is referred back only under a procedural point of
view, because the judge of appeal refers back to the General Court a case
the decision of which has been set aside for procedural grounds, while no
finding on the merits has ever been made. In the practice, here the case is
referred back, with the task for the court seized of it to decide it on the
substance for the first time.

On the contrary, the annulment of an interim decision gives no place to a
new judgment, but only to the substitution of the measure stated by the
General Court with the new measure ordered by the upper court (which, for
instance, may order the suspension of an Act, which had not been ordered
by the General Court).

Anyway, the referring back of the case after the setting aside of the
judgment is never mandatory, because the CJ may itself give final judgment
in the matter: here, the question is about the requirements which should
exist to enable the Court to do it.

473. Article 53(1) RP CJ; Art. 126 RP GC.
474. Articles 56 and 58 of the Statute; Art. 53 RP CJ; Art. 126 RP GC.
475. Article 54 of the Statute.
476. Article 130(1) RP GC.
477. See GC, 8 Mar. 2018, ord., T-46/18, Comune di Milano v. Commission.
478. Article 55 RP CJ.
479. Article 69 RP GC.
480. Articles 70–71 RP GC.
481. Article 61 of the Statute.
482. Articles 215–219 RP GC.
483. Articles 220–222 RP GC.



Part VI.    The Proceedings of Appeal and
Review of the Decisions

Chapter 1.    General Outline

325. It has been possible to speak of EU appeal proceedings, only since
1986, when the European Single Act altered the institutional structure of the
Communities, by introducing a jurisdiction with the task of hearing and
determining some kinds of actions at first instance, with the provision that
decisions given by the new judicial body were subjected to a right of appeal
to the CJ on points of law only. The provision of the treaties was later
enacted by the decision of the Council of 24 October 1988, which instituted
the CFI and altered the Statutes, granting the CJ the task of judge of the
appeals.

The appeal against the decisions of the General Court brought before the
CJ may certainly be considered the ordinary pattern of any appeal in the EU
system; yet, it is not the only way of challenging a decision of an EU
judicial body before an upper court. In fact, after the Treaty of Nice, other
forms of control are possible:

(a) appeals before the General Court against the decisions of the specialized
courts, on points of law only or, when provided for in the regulation
establishing the specialized court, also on matters of fact;484

(b) exceptional review before the CJ of the decisions given by the General
Court on the appeals brought before it against decisions of the
specialized courts, under the conditions and within the limits laid down
by the Statute, where there is a serious risk of the unity or consistency of
EU law being affected;485

(c) exceptional review before the CJ of the decisions given by the General
Court on questions referred for a preliminary ruling, under the conditions



and within the limits laid down by the Statute, where there is a serious
risk of the unity or consistency of the EU law being affected.486

 
 The judicial protection for the litigators is therefore remarkably grown up
and the parties to the EU proceedings have been granted more than that
‘essential minimum’, which accompanied the institution of the CFI. At the
same time, until 2016, the choice made for the appeals before the General
Court against the judgments of the CST joined the pattern, widely ruled and
concretely experimented, of the appeals before the CJ against the decisions
of the General Court. Such pattern did not consist in a double full level of
jurisdiction on the merits, since the appeal before the upper court might
here be brought only on points of law, without any review of the issues of
fact. Yet, pursuant to the text of the treaties, it may not be excluded that for
the future specialized tribunals a right of appeal also on matters of fact
might be introduced.

In the consideration of the ways of control in the EU system, one must
also take into account the exceptional review procedures, which are brought
before the same court which made the challenged judgment and which were
present also in the ordinary text of the Statutes and the Rules of Procedure
of the CJ alone: the third-party proceedings, the revision, the application to
set aside a judgment by default, the interpretation, the rectification, and the
failure to adjudicate.

 

Chapter 2.    The Ordinary Proceedings of Appeal Against the
Decisions of the General Court

§1.    General Features

326. As stressed above, the ordinary appeal proceedings do not consist in
a double full level of jurisdiction on the merits, but in a review of legality,
which may be compared with the application before the Supreme Courts in
the European national continental systems (like the Cour de Cassation in
France).487

In fact, any appeal to the CJ is limited to points of law and it shall lie on
the grounds of lack of competence of the General Court, a breach of



procedure which adversely affects the interests of the appellant as well as
the infringement of the EU law by the General Court. So, it deals with a
review on the legality, which does not affect the findings on the facts, made
by the General Court in its decisions.

Therefore, the CJ, if the appeal is well founded and the decision of the
General Court is quashed, may not only refer the case back to the General
Court for the judgment on the merits (as in the usual scheme of any appeal
on the mere legality), but also itself gives the final judgment in the matter,
where the state of the proceedings so permits. In this event, once affirmed
the principle of law to be applied in the case, the CJ may go to find facts
and consequently decide on the substance of the case.

So, the CJ as a judge of appeal works like a national Supreme Court, with
the power to decide on the merits, where it is proper.

It should be added that the EU ordinary appeal is governed by the
principle of the transmission to the upper court of the power to decide as
much subject matter, as the parties wish; in fact, the CJ may state on the
decision of the General Court, as far as the parties (the applicant, but also
the defendant or the interveners) want to challenge it. With regard to that,
the Rules of Procedure take into account the possibility that the appeal
seeks to set aside the decision of the General Court only in part.488 The
possibility of any enlargement of the subject matter of the case in the stage
of appeal is to be absolutely excluded.

Lastly, it is useful to underline that the EU system has made the choice
not to put limitations to the right to appeal against the decisions of the
General Court. No prior form of control or need for a leave to appeal has
been introduced (save the common requirements as far as it concerns the
admissibility of the application). The political will to grant the parties a
greater protection is at the base of this option.

 

§2.    The Decisions Which May Be Appealed

327. The decisions of the General Court against which an ordinary appeal
may be brought before the CJ are the following ones:489



(a) final decisions closing the proceedings (disposing on the merits or only
on procedural questions);

(b) decisions disposing of the substantive issues in part only;
(c) decisions disposing of a procedural preliminary issue concerning a plea

of lack of competence or inadmissibility;
(d) decisions dismissing an application to intervene;
(e) decisions made in matter of interim protection and stay of the

enforcement.
 
 These decisions may be made in form of judgment or of order.

328. With regard to the decisions closing the proceedings, it should be
noted that such category includes all the final judgments of the General
Court, either wholly disposing on the merits, or stopping at a decision on a
procedural question, which closes the proceedings; for example, dismissing
the claim on grounds of lack of jurisdiction or inadmissibility. In general, it
may be held that any decision closing the proceedings may be appealed:
included the orders in matter of discontinuance and no need to adjudicate.

Of course, against the orders of the General Court dismissing the claim,
because the action is manifestly inadmissible or manifestly lacking any
foundation in law, an appeal may be brought, both where such orders have
been made after the whole development of the proceedings, and where they
have been delivered after fast proceedings or after a party has applied for a
decision on a preliminary issue not going to the substance of the case.

329. Where the General Court has decided on an application about a
preliminary issue without going to the substance of the case, it is obviously
possible an order stating the existence of the jurisdiction, the competence or
the admissibility. In this event, the right of appeal is granted the party
opposing the continuation of the proceedings on the merits. In such cases,
the General Court disposes the continuation of the proceedings before it,
notwithstanding the appeal before the CJ, which might quash the challenged
decision and, consequently, the proceedings on the merits. One may think,
for example, of an order stating the admissibility of the claim, which is then
quashed by the CJ. In this situation, the General Court may stay the
proceedings, but it is not compelled to do so. Should the proceedings not be



stayed, the effects of the judgment of the CJ would have effects beyond the
preliminary question, with all the delicate consequences deriving from it.

330. The EU legal order admits, without exceptions, the possibility to
bring an appeal against decisions which do not close the proceedings.

331. The decisions dismissing applications to intervene may be appealed,
while, on the contrary, no appeal may be brought against those ones
admitting such applications. The reason is clear: the third party excluded
shall be put into conditions to contest the unfavourable decision
immediately, since, if not, it loses any possibility of protection in those
proceedings. With regard to the intervener who has been admitted, the
opposing parties, who hold that such intervention was inadmissible, are
entitled to appeal the judgment of the General Court on the ground of a
breach of procedure, if that really affects their interests.

332. Lastly, the decisions of the General Court in matter of interim
measures and of suspension of the enforcement of the challenged Acts may
be appealed: both those decisions granting the measure requested and those
dismissing the interim application. The EU proceedings, therefore, grant the
immediate appeal against any interim measure. Yet, it has to be noted that,
as it regards only points of law, the EU appeal may scarcely upset the
decision of the CFI, which is necessarily based (above all with regard to the
urgency) on grounds of fact. In fact, the praxis has shown the weak efficacy,
as far as it concerns the results, of the appeals against the interim orders:
such appeals are usually unsuccessful.

333. Any other decision of the General Court is out of the sphere of the
appeal: so, the decisions extending time limits, the orders admitting or
dismissing requests about the undertaking of measures of inquiry, the orders
in matter of legal aid. Yet, even if these decisions may not be appealed
directly, an appeal may be brought against the final judgment, under the
point of view of a breach of procedure, where such decisions have caused a
prejudice to a party, which then has lost the case exactly because of them.

Pursuant to the Statute, no appeal shall lie regarding only the amount of
the costs or the party ordered to pay them. Obviously, the point of the



decision about costs may be appealed, if any other part of the decision is
challenged.490

 

§3.    Time Limits to Bring Appeal

334. The decisions of the General Court (both those disposing in whole
or in part of the merits and those disposing of procedural issues) are notified
by the Registrar to all parties as well as all Member States and the EU
institutions, even if they did not intervene in the case before the General
Court.491

Usually, an appeal may be brought within two months of such
notification. Such time limit is extended on account of distance by a single
period of ten days.492 A time limit of two months from the notification of
the decisions concerned is also provided with regard to the appeal against
the decisions in interim matter or suspending the enforcement of Acts. On
the contrary, only two weeks are given to he/she who wishes to appeal a
decision dismissing an application to intervene; here, the time limit is
shorter because the due composition of the parties to the proceedings has to
be assessed as soon as possible.

 

§4.    Standing for Appeal

335. As a general rule, the ordinary appeal may be brought by any party
which has been unsuccessful, in whole or in part, in its submissions.
However, interveners (where they are private parties) may bring such an
appeal only where the decision of the General Court directly affects
them.493

The EU proceedings are so following the prevailing line in the national
civil proceedings. A remarkable difference exists, when the EU proceedings
take into account the position of the Member States and the EU institutions.
So, with the exception of cases relating to disputes between the Union and
its servants (whose political weight is smaller), an appeal may also be



brought against the judgments of the General Court by Member States and
EU institutions which were not party to the proceedings.

It deals with a peculiar right, linked to the stronger position of States and
institutions in the EU system. The goal is that of giving these persons the
possibility not only to orient the case law of the CJ in important issues, but
also to get a decision altered or quashed, where affecting their interests. Yet,
this right is limited where the question has a lower political importance. So,
only the third party whose application to intervene has been dismissed, may
appeal the decision concerned; at the same time, only the parties to the
proceedings may appeal the decisions about interim measures.

It has to be underlined, nevertheless, that the Member States and the EU
institutions, when appealing, are in the same position as Member States or
institutions which intervened at first instance (and not as the main parties to
the proceedings).

 

§5.    The Grounds for Appeal

336. The ordinary appeal before the CJ against the decisions of the
General Court has two main features: it may be brought only on points of
law and on specific grounds.

Pursuant to the Statute, an appeal to the CJ shall be limited to points of
law. It shall lie on the following grounds:494

(a) lack of competence of the General Court;
(b) breach of procedure before the General Court, which adversely affects

the interests of the appellant;
(c) infringement of the EU law.
 

337. With regard to the lack of competence of the General Court, the
decisions of the judicial body of first instance may be appealed because of
vices relating not only the competence strictly speaking (and so, the sharing
of the jurisdiction between the judicial bodies, with regard to which the
supremacy of the CJ in the resolution of conflicts is so stated again), but
also the lack of jurisdiction.



338. As far as it concerns the breaches of procedure, the wording of the
Statute requires that it deals with breaches which really bring a prejudice to
the party. So, not every formal infringement of procedural rules may lead to
an appeal, but only those vices which have been relevant in the conviction
of the General Court, or, however, may let the party think that should the
procedure had been followed correctly, the decision of the judges might
have been different.

One can think of breaches of the right to be heard or of vices in the
preparatory inquiry. For example, grounds for appeal are: any violation of
the right of defence;495 the refusal to re-open the oral stage and admit the
measures of organization of procedure and the measures of inquiry
requested by a party;496 the lack of compliance with the law with regard to
the hearing of a witness.497 A decision of the General Court may also be
appealed because of the statement of reasons is lacking or insufficient.498

Having the possibility to appeal a judgment because of procedural
breaches increases the judicial protection for the parties: such breaches
become grounds of challenging the decision. The parties concerned may
raise preliminary objections about those vices and the decisions of the
judges (e.g., as whether repeating a previous inquiry or not) may be object
of an appeal.

339. The third ground has a general and wide feature: the infringement of
the EU substantive law (since the procedural law is considered within the
ground mentioned above). The vice has to consist in a wrong or incorrect
application or interpretation of the EU rules, and not in a wrong evaluation
of the facts. There is no doubt that the EU legislator has wanted to forbid
the parties to bring issues of fact before the CJ, whose task is clearly limited
to the points of law only. Any jurist is well aware, how difficult is
distinguishing between issues of fact and issues of law. Yet, the CJ has
always chosen a very rigorous conduct; its case law has excluded any
evaluation of the facts, even if taking into account the concrete situations of
the controversies. It has held that one should distinguish between the
evaluation, on the one hand, and the qualification in law of the facts, on the
other hand: the former belongs to the General Court alone, while the latter
may be the object of an appeal.499 The evaluation of evidence by the
General Court is included in the evaluation of the facts and, therefore,
remains outside any possible appeal. Yet, there are at least two exceptions



to this rule. First, the General Court may have been mistaken with regard to
the application of the procedural rules about evidence.500 Second, the
General Court might have distorted the clear sense of the evidence before it.
In that regard, it must be pointed out that, in accordance with the case law
of the CJ, complaints based on findings of fact and on the assessment of
those facts in the judgment under appeal are admissible on appeal where the
appellant submits that the General Court has made findings of fact which
the documents in the file show to be substantially incorrect or that it has
distorted the clear sense of the evidence before it. It should be recalled that
there is distortion of the clear sense of the evidence where, without recourse
to new evidence, the assessment of the existing evidence appears to be
clearly incorrect.501

 

§6.    The Filtering Mechanism for Appeals

340. Regulation (EU, Euratom) No. 2019/629 introduced a new
procedure which let the CJ decide whether an appeal should be allowed to
proceed.502

In order to improve the functioning of the CJ, which has seen a huge
increase in the number of cases brought before it, the Council adopted a
new filtering mechanism for appeals by changing the Statute of the EU.503

Moreover, the aim of the reform is to make the proceedings more
efficient and to improve legal protection in the EU and it is based on the
fact that European judges find that many appeals are dismissed by the Court
because ‘they are patently unfounded or on the ground that they are
manifestly inadmissible’.504

For these reasons, it was necessary to modify the Statute and approve a
set of amendments to the Court’s Rules of Procedure whereby the Court
allows an appeal to proceed only where it raises an issue that is significant
with regard to the unity, consistency or development of Union law.505 By
doing so, the CJ is able to concentrate on the cases that require its full
attention, without focusing on others that are manifestly inadmissible.

Article 58a506 states that an appeal brought against a decision of the
General Court concerning a decision of an independent board of appeal of
one of the offices and agencies of the Union listed in Article 58a (namely



the European Union Intellectual Property Office, the Community Plant
Variety Office; the European Chemicals Agency and the EU Aviation
Safety Agency) shall not proceed unless the CJ first decides that it should
be allowed to do so.

This mechanism shall also apply to appeals brought against decisions of
the General Court concerning a decision of an independent board of appeal,
set up after 1 May 2019 within any other office or agency of the Union,
which has to be seized before an action can be brought before the General
Court.

Lastly, Article 58a provides that an appeal shall be allowed to proceed,
wholly or in part, in accordance with the detailed rules set out in the Rules
of Procedure, where it raises an issue that is significant with respect to the
unity, consistency or development of Union law. By introducing this
procedure, the legislator clearly wants to ensure the uniform interpretation
of the Union law, as stated by the CJ in its decision, even before the above-
cited reform.507 In fact, the Court wants to give relevance to cases which
may constitute a precedent in future decisions.

The Statute lays down the cases in which an appeal is admissible which
are left to the Rules of Procedure of the CJ, where the legislator introduced
a new section with two articles.508 According to Article 170a, the appellant
needs to annex to the appeal a request that the appeal be allowed to proceed,
setting out the issue raised by the appeal that is significant with respect to
the unity, consistency or development of EU law and containing all the
information necessary to enable the CJ to rule on that request.509

The CJ has to rule as soon as possible on the request that the appeal be
allowed to proceed and the decision as to whether the appeal should be
allowed to proceed or not has to be reasoned and published.510

On a proposal from the Judge-Rapporteur and after hearing the Advocate
General, the decision on that request is taken by a dedicated Chamber
established for that purpose, presided over by the Vice-President of the
Court and including also the Judge-Rapporteur and the President of the
Chamber of three Judges to which the Judge-Rapporteur is attached on the
date on which the request is made.

Where the CJ decides that the appeal should be allowed to proceed,
wholly or in part, having regard to the criteria set out in the third paragraph
of Article 58a of the Statute, the proceedings shall continue in accordance
with Articles 171–190a of these Rules.



The request that the appeal be allowed to proceed cannot exceed the
length of seven pages and has to be drawn up taking into account all the
formal requirements contained in the Practice Directions to parties
concerning cases brought before the Court, adopted on the basis of these
Rules.

In the drafting of any request, the parties have to respect the summary of
the subject matter of the dispute, in order to ensure the smooth running of
proceedings and thus their effectiveness. This recommendation was adopted
by the European legislator some time ago with practical guidance to
national judges and parties. Today, for the first time, a provision of the
Rules of Procedure sets a maximum number of pages of a document. This is
a binding solution which makes the party drafting the document more
responsible, forcing them to concentrate on the essential aspects of the case
and, at the same time, easing the workload of the translation services.

The Rules of Procedure lay down rules that have to be observed by the
parties. Article 170a(3) states that if the request that the appeal be allowed
to proceed does not comply with the requirements previously set out, the
Registrar will prescribe a reasonable time limit within which the appellant
is to put the request in order. The rules provide for the possibility of
regularizing an application for admission which has already been lodged.
This possibility has to be exercised within a short period set by the
Registrar; otherwise, the application will be declared inadmissible. In fact,
if the appellant fails to put the request in order within the time limit
prescribed, the Vice-President of the Court will decide, upon proposal from
the Judge-Rapporteur and after hearing the Advocate General, whether the
non-compliance with that formal requirement renders the appeal formally
inadmissible.

 

Chapter 3.    The Development of the Appeal Proceedings

§1.    General Features

341. The ordinary appeal proceedings in the EU system are mainly
governed by the same common Rules of Procedure in the proceedings at the
first or single instance. Yet, there are some peculiarities, which have the



goal to ensure a quicker and more simple management of the cases. Under
this point of view, the procedure might be perhaps considered as even too
simple, with a remarkable limitation of the powers of defence of the parties.

The appeal proceedings have no preparatory inquiry, because their goal is
discussing points of law only and new findings of the fact are not admitted.

 

§2.    The Application

342. The appeal against the decisions of the General Court is brought by
means of an application lodged at the Registry of the CJ or at one of the
General Courts, indifferently. The Registry of the General Court transmits
to the Registry of the CJ the papers in the case at first instance and, where
necessary, the appeal.511

Pursuant to the Rules of Procedure, an appeal shall contain:512

(a) the name and address of the appellant;
(b) a reference to the decision of the General Court appealed against;
(c) the names of the other parties to the relevant case before the General

Court;
(d) the pleas in law and legal arguments relied on, and a summary of those

pleas in law;
(e) the form of order sought by the appellant.
 
 With regard to the application initiating the proceedings at first or single
instance, the requirement of the evidence offered in support fails. In fact,
the CJ as a judge of appeal may not find the facts in a different way than the
General Court and, above all, may not undertake measures of inquiry or
administrate new evidence.

The appeal shall state the date on which the decision appealed against
was served on the appellant. The application shall state an address for
service at Luxemburg (or in addition to, or instead of that, a statement that
the lawyer or agent agrees that service is to be effected on him/her by
telefax or any other technical means of communication). The lawyer acting
for a party must also lodge at the Registry a certificate that he/she is
authorized to practise.



It may be useful to remind that there are applied the rules, according to
which the application may be received at the Registry within the proper
time limits by telefax or other technical means of communication, provided
that the signed original of the application, accompanied by the necessary
annexes, is lodged no later than ten days thereafter.

The control of the requirements of the application is made by the
Registrar and by the Court. This point is very important, since, should the
appeal be found inadmissible, the short time limit to bring it usually forbids
the party concerned to lodge a new appeal.

Should the application be lacking of the statement of the address for
service at Luxembourg or of the declaration by the lawyer or agent to agree
that service is to be effected on him/her by telefax or other technical means
of communication, there is no inadmissibility, but all service on the party
concerned shall be effected by registered letter and shall be deemed to be
duly effected by the lodging of the registered letter at the post office of
Luxembourg.

If an appeal does not comply with the other requirements, the Registrar
shall prescribe a reasonable time limit within which the appellant is to put
the appeal in order. If the appellant fails to put the appeal in order within the
prescribed time limit, the CJ, after hearing the Judge-Rapporteur and the
Advocate-General, decides whether the non-compliance with that formal
requirement renders the appeal formally inadmissible. These rules may not
be applied out of these narrow cases; therefore, another hypothesis of
formal non-compliance of the application will bring no prejudice to the
appellant.

343. With regard to the substantive requirements of the appeal, it is a task
of the CJ to take them into consideration and to decide consequently. So, an
appeal lacking of the pleas in law or the form of order sought will be
dismissed as inadmissible.

Like the application initiating the proceedings at first or single instance,
also the appeal may be held admissible only if complies with the
requirement of the necessary precision. Moreover, the appeal has to make
clear which are the challenged points of the judgment and the legal
arguments relied on. A quite generic criticism to the decision of the General
Court would be inadmissible, because it aims to get a full review of the
judgment, which is not coherent with the features of the EU appeal, which



concerns only points of law. On the contrary, the appellant shall state
exactly where, according to his/her opinion, the General Court has been
mistaken in law.

Many a time the CJ has stressed, in its settled case law, that an
application merely repeating or copying the pleas and the arguments
brought at first instance, including those openly dismissed by the General
Court, does not comply with the Rules of Procedure and is therefore
inadmissible. In fact, such an application is not really an appeal, because it
does not contain any specific challenge of the reasoning of the General
Court.513 Of course, it is not forbidden for the appellant to defend again
his/her positions in law, where the General Court has not admitted them.

344. Notice of the appeal shall be served on all the parties to the
proceedings before the General Court. If any case of formal non-
compliance exists, service shall be effected as soon as the appeal has been
put in order or the Court has however declared it inadmissible.

In the appeal proceedings, the language of the case is the language of the
decision of the General Court, against which the appeal is brought.514

 

§3.    The Response of the Opposite Party and the Cross-Appeal

345. Any party to the proceedings before the General Court (but above
all the successful party) may lodge a response within two months after
service on it of notice of the appeal; such time limit shall not be extended.

The content of the response is somehow a mirror of the appeal. In fact, a
response shall contain: (a) the name and address of the part lodging it; (b)
the date on which notice of the appeal was served on him/her; (c) the pleas
in law and legal arguments relied on; (d) the form of order sought by the
respondent. The common rules about the address for service, the certificate
of the lawyer, and the possibility to send the pleading to the Registry by
telefax or other technical means of communication apply (exactly like for
the appellant).515

346. The Rules of Procedure state the cross-appeal clearly. Any party
having an interest may submit a cross-appeal within the same time limit as



that prescribed for the submission of a response, but by means of a
document separate. If the cross-appeal is not introduced by a document
separate and distinct from the response, it must be dismissed as manifestly
inadmissible.516

The content of the cross-appeal is similar to the content of the response,
but it is different in the form of order sought.

The cross-appeal may be brought by the main parties to the proceedings
at first instance and to the interveners. The basic requirement is that such
parties have been unsuccessful, in whole or (where the parties were only
two) in part. The difference between the appeal and the cross-appeal is only
temporal: the appeal is introduced at first.

A cross-appeal is deemed to be devoid of purpose if: (a) the appellant
discontinues his/her appeal; (b) the appeal is declared manifestly
inadmissible for non-compliance with the time limit for lodging an appeal;
(c) the appeal is declared manifestly inadmissible on the sole ground that it
is not directed against a final decision of the General Court.517

 

§4.    The Subject Matter of the Appeal Proceedings

347. A logical consideration, deriving from the features of the EU appeal,
would lead to deny that the CJ might discuss new issues, not examined
before the General Court. Yet, some problems arise about this point,
because the Rules are not completely clear.

The Rules of Procedure state the possible contents of the appeal and of
the response. The conclusions of the appeal may seek: (a) to set aside, in
whole or in part, the decision of the General Court; (b) the same form of
order, in whole or in part, as that sought at first instance. No different form
of order may be sought. The conclusions of the response seek to have the
appeal allowed or dismissed, in whole or in part. Finally, the cross-appeal
seeks to have set aside, in whole or in part, the decision of the General
Court or an express or implied decision relating to the admissibility of the
action before the General Court.518

It has to be underlined that the opposite party may have been
unsuccessful in part at the first instance and therefore may seek the form of
order dismissed by the General Court (e.g., where a penalty for an



undertaking has been established, but the EU Commission was seeking for
a greater amount of it); besides, more than one party may have been
unsuccessful, therefore new conclusions against the same decision may be
brought, joining those of the main appellant.

The decision is set aside with specific pleas. The pleas in law and legal
arguments relied on shall identify precisely those points in the grounds of
the decision of the General Court which are contested.

These Rules are expression both of the principle, according to which the
whole of the matter of the first instance is brought to the jurisdiction of the
appeal court, and of the right, for the party against whom the appeal has
been brought, to appeal the decision on its own account, where it had also
been unsuccessful. But, even if they forbid new claims, they do not face the
question of new pleas, which remains open.

Now, pursuant to the Rules of Procedure, neither the application of the
appellant nor the cross-appeal may change the subject matter of the
proceedings before the General Court. But it deals with a quite generic
wording, which does not forbid the introduction of new pleas. Moreover, in
the appeal proceedings the rule applies, pursuant to which no new plea in
law may be introduced in the course of the proceedings, unless it is based
on new matters; therefore, one might admit that new pleas might be
introduced in the statements initiating the proceedings of appeal.

Even if the Rules are a bit uncertain, it has to be noted that the settled
case law of the CJ has been, up to now, very severe and rigorous,
prohibiting any enlargement of the subject matter of the case.519

Lastly, the prohibition of new pleas does not bring about the exclusion of
new arguments in law; very often, such arguments are the strongpoint of the
appeals.

 

§5.    The Written Stage and the Oral Stage

348. Since the case has been widely discussed at first instance and the
questions arising in the proceedings of appeal may affect only points of law,
usually in the EU system only two statements are allowed: the application
of the appellant, on the one hand, and the response of the defendant (or of
the other parties), on the other hand. Yet, sometimes further statements are



allowed. In fact, the appeal and the response may be supplemented by a
reply and a rejoinder where the President, on a duly reasoned application
submitted by the appellant within seven days of service of the response,
considers it necessary, after hearing the Judge-Rapporteur and the
Advocate-General, in particular to enable the appellant to present his/her
views on a plea of inadmissibility or on new matters relied on in the
response. The current law is more restrictive than the past rule, which
allowed the submission of a reply in order to enable the appellant to put
forward his/her point of view or in order to provide a basis for the decision
on the appeal.520

In such an event, the President fixes the date by which the reply is to be
produced and, upon service of that pleading, the date by which the rejoinder
is to be produced. Obviously, a rejoinder may be only granted where the
appellant has been allowed to submit his/her reply. The President may limit
the number of pages and the subject matter of those pleadings.

A reply is also possible in another case, which requires no authorization.
Where a cross-appeal is brought, the applicant at the first instance or any
other party to the relevant case before the General Court having an interest
in the cross-appeal being allowed or dismissed may submit a response,
which must be limited to the pleas in law relied on in that cross-appeal,
within two months after its being served on him/her. These cross-appeal and
the response thereto may be supplemented by a reply and a rejoinder only
where the President considers it necessary.

349. Once closed the written (and usually very simple) stage, the
proceedings of appeal go on without any preparatory inquiry (because the
case deals only with points of law) and, sometimes, without the oral stage.

Even if the procedure ought to consist of a written and an oral part, the
CJ, having heard the Advocate-General and the parties, may dispense with
the oral procedure.521

After the submission of the pleadings (as above described), once all the
arguments in law of the parties are on the table of the Court, the President
fixes the date for the preliminary report by the Judge-Rapporteur. In the
appeal proceedings, the report has to orient the Court (nothing having to be
decided with regard to evidence) about two main questions: the formation
of the Court and the decision, as whether to dispense with the oral
procedure.



According the Rules of Procedure, on a proposal from the Judge-
Rapporteur and after hearing the Advocate-General, the Court may decide
not to hold a hearing if it considers, on reading the written pleadings, that it
has sufficient information to give a ruling. Nevertheless, any party is
entitled to submit an application setting out the reasons for which it wishes
to be heard, within a period of three weeks (which may be extended by the
President) from notification to the party of the close of the written
procedure.522

It should be remarked that the decision without the oral hearing is often
preferred by the CJ, because of evident reasons of economy in its case
management. The parties are rarely in degree to submit new arguments,
after the proceedings at first instance and after the pleadings in the written
stage.

It is not enough for the party concerned to state that it was not in degree
to defend itself fully in the written stage, but a reasoned explanation is
required: the party concerned ought to convict the judges that the oral
discussion will bring some new aspects in order to provide a basis for the
decision on the appeal (and so, it deals with the same condition required to
be allowed to lodge a reply). However, the right of defence is a basic
principle in the EU system; so, should a doubt remain about the true utility
of an oral hearing, the CJ shall fix it.

The oral stage is then governed by the same rules as at first instance. The
rules on expedited procedures, joining of cases, service, time limits,
prohibition of new pleas in law, discontinuance, intervention, exceptional
review, interim measures apply. On the contrary, the rules on preliminary
issues and judgment in default do not apply to appeal proceedings.523

 

§6.    Complex Litigation

350. The hypothesis of proceedings of appeal where more than two
parties are present is not rare.

More than two parties are present in the appeal proceedings, whenever so
was at first instance. The CJ has many a times repeated that all the persons
who have been party to the proceedings at first instance are party to those of
appeal, the interveners being included.524



A second hypothesis has place, where an appeal has been brought by a
Member State or an EU institution, which were not party to the proceedings
at first instance.

A third group of cases consists of the application, in the appeal
proceedings, of the rules about the joining of cases for grounds of
connection and the intervention of third parties. It should be noted that
intervention is possible in such proceedings: an application to intervene
made to the Court in appeal proceedings shall be lodged before the expiry
of a period of one month running from the publication on the Official
Journal of the notice relating to the application initiating the proceedings.525

 

§7.    The Suspension of the Appealed Decision

351. An appeal to the CJ has no suspensory effect of the decisions of the
General Court.526 This rule is coherent with the nature of legality review
(and not a new decision on the merits) of the EU appeal. Yet, the Court is
entitled to use its general power, deriving from the treaties, to suspend the
enforcement of the Acts challenged and to order the proper interim
measures, also with regard to the appealed judgments.

Therefore, the appellant may request to the Court a measure suspending
the effects of the decision against which the appeal has been brought. The
rules governing the interim proceedings apply to this matter.527

So, the appellant may submit an application, by a separate document, to
suspend the operation of the decision or for the adoption of any other
interim measure. The President or the Court decide on the application, after
hearing the parties, by an order which may not be appealed, making the
enforcement of the order conditional on the lodging of security, where
appropriate. The general criteria to grant an interim measures apply. It is
clear that the burden is particularly heavy to the applicant, who has to state
a prima facie case in his/her favour, having an unfavourable finding of the
General Court against himself/herself.

 



Chapter 4.    The Decision on the Appeal and the Decision to Refer
the Case Back to the First Instance

352. At the end of the proceedings, the Court decides on the appeal. The
possibilities are the following ones: the appeal may be dismissed (by an
order, where it is manifestly inadmissible or clearly unfounded, or by a
judgment), or it may be admitted (by a final decision on the merits by the
Court itself or by a decision quashing the judgment and referring the case
back to the General Court). The dismissal or the granting of the appeal may
also be partial.

The need to face the workload of the CJ is the main reason for the
introduction of the possibility to decide the appeal, in whole or in part, by a
simple reasoned order, instead of by a judgment, where the appeal is clearly
inadmissible or unfounded or manifestly well-founded.

The Court so decides acting on a report from the Judge-Rapporteur and
after hearing the Advocate-General and, in case of manifestly well-founded
appeal, after also hearing the parties.

First, the order which rejects the claim must be considered.
The clear lack of foundation has regard to the contents of the grounds of

appeal. The clear inadmissibility is a large hypothesis, also including the
cases of incompetence or lack of jurisdiction.

The order may be made at any moment of the proceedings. The most
logical moment is at the end of the written stage, after the preliminary
report. A dismissal of the appeal may be made also before, immediately
after the simple reading of the application. It deals with another example of
the tendency of the EU procedural law to prefer forms of fast proceedings.

Second, the order which admits the claim occurs where the Court has
already ruled on one or more questions of law identical to those raised by
the pleas in law of the appeal or cross-appeal. Here the Court decides by
reasoned order in which reference is made to the relevant case law.

If the CJ rejects the appeal, the appealed decision has the force of
procedural and substantive (when appropriate) res judicata. It should be
especially reminded that decisions of the General Court annulling a
regulation take effect from that date.528



353. When the appeal is upheld, the Court quashes the decision of the
General Court. As it has already been noted, it may either give final
judgment on the matter, where the state of the proceedings so permits, or
refer the case back to the General Court for judgment.529 As a matter of
fact, the Court has a true choice, only where a decision of the General Court
on the substance of the controversy is quashed; in any other case, the
General Court is called to decide. Because of evident reasons of economy in
the case management, the Rules of Procedure state where the appellant
requests that the case be referred back to the General Court if the decision
appealed against is set aside, he/she shall set out the reasons why the state
of the proceedings does not permit a decision by the CJ.530

354. With regard to the criterion, in base to which the Court may opt to
give the judgment or to refer back the case to the General Court, it is
difficult to point out a clear statement. Surely, the CJ may not administrate a
preparatory inquiry, acting as an appeal judge. So, where the appeal
decision supposes new finding about facts (for instance, because of a breach
of procedure, which has made impossible to administrate evidence
correctly), the Court shall refer the case back to the General Court. On the
contrary, where facts are properly found and the decision has been quashed
only because of an infringement of the law, so that the case may be easily
decided in application of the right principle of law, the Court shall save time
and energies and shall give itself the final judgment. The CJ holds that is
appropriate for it to avail itself of that possibility, where it has all the
information necessary to rule on the substance of the case.

It may also be reminded that, where a case is referred back to the General
Court, the General Court shall be bound by the decision of the CJ on points
of law.

The Statute takes care to limit the possible prejudice coming upon the
parties, as a consequence of an appeal brought by a Member State or an EU
institution, which were not parties to the proceedings at first instance. In
fact, where such an appeal is well founded, the Court may, if it considers
this necessary, state which of the effects of the decision of the General
Court which has been quashed shall be considered as definitive in respect of
the parties to litigation.531

As far as it concerns costs of the appeal proceedings, if the decision is
quashed and the case is referred back to the General Court, the General



Court shall decide on this matter; on the contrary, where the appeal is
dismissed or where it is well founded and the Court itself gives final
judgment on the case, the Court shall make a decision as to costs. The rules
about costs are the same as at first instance, save some exceptions.532

The appeal judgments and orders are binding from the date of their
delivery, but they may be challenged by means of the exceptional review
procedures, such as revision, third-party proceedings, interpretation,
rectification and failure to adjudicate.533

 

Chapter 5.    Appeal Against the Decisions of the CST

355. Since 1 September 2016, the jurisdiction over litigation between the
Union and its servants has belonged to the General Court, after the
dissolution of the CST whose Rules of Procedure have to continue to apply
to the appeals against decisions of the CST of which the General Court is
seized as at 31 August 2016 or which are brought after that date.

Since this discipline is no longer in force, it will not be analysed.

 

Chapter 6.    The Exceptional Review of the Decisions of the
General Court Before the CJ

356. The general rule introduced by the Treaty of Nice about this matter
has been more detailed by the amendments to the Statute made by the
decision of the Council, 3 October 2005. Pursuant to the Declaration No. 13
alleged to the final Act of the Treaty of Nice, the amendments have
established the role of the parties to the review proceedings before the
Court, in order to protect their rights; the effects of the review on the
judgment made by the decision of the General Court; the effects of the
review decision of the CJ on the litigation among the parties.

357. It is necessary to distinguish between the two hypotheses of
exceptional review pursuant to Article 256(2) and to Article 256(3) TFEU:
review against the decisions of the General Court acting as appeal judge



against the decisions of the specialized courts; review against the decisions
given by the General Court on questions referred for a preliminary ruling.

After the dissolution of the CST in 2016, both cases are only theoretically
possible.

The rules on the proceedings are common to both hypotheses; on the
contrary, the rules referring to effects of the review decision are remarkably
different.

358. With regard to the proceedings, the General Court shall inform the
CJ, as soon as the date for the delivery of a decision which might be
reviewed is fixed; then, the decision shall be communicated immediately
upon its delivery, as shall the file in the case, which shall be made available
forthwith to the first Advocate-General. This machinery is necessary,
because the parties have no power to request a review.

In fact, it is to the first Advocate-General the task to propose that the CJ
reviews the decision of the General Court, where he/she considers that there
is a serious risk of the unity or consistency of EU law being affected.534 The
proposal must be made within a determined time limit, which is one month
of delivery of the decision by the General Court. Within one month of
receiving such proposal, the CJ shall decide whether or not the decision
should be reviewed. Pursuant to the Statute, the Court gives a ruling on the
questions which are subject to review by means of an urgent procedure on
the basis of the file forwarded to it by the General Court. No party is
admitted to the proceedings, in this first sub-stage.535

Concretely, the decision shall be taken by a special Chamber set up for
this purpose, composed by five judges: the President of the Court and four
of the Presidents of the Chambers of five judges. The decision of the special
Chamber is notified to the parties and other interested parties and, where it
has admitted the review in matter of preliminary rulings, is made object of a
notice in the Official Journal and is communicated to the national court
concerned.

Where the Court holds that the decision of the General Court is to be
reviewed, a new stage begins; here, all the interested persons are called to
take part. The language of the case is the language of the decision of the
General Court subject to review. The parties to the proceedings before the
General Court (included all those who are entitled to submit observations in
the preliminary proceedings) may lodge statements or written observations



relating to questions which are subject to review, within one month of the
notification to them of the decision to review the decision of the General
Court.

The first Advocate-General shall assign the review to an Advocate-
General. The Judge-Rapporteur presents a general report, containing
recommendations as to whether any preparatory steps should be taken, as to
the formation of the Court to which the case should be assigned and as to
whether a hearing should take place (which is a further protection for the
parties). Lastly, the decision is given.

359. The question about the effects of the beginning itself of the review
proceedings and of the judgment granting the exceptional review is to be
faced. Here, the two hypotheses above described run through quite different
ways.536

360. In the cases where a decision given by the General Court as appeal
judge against a decision of the specialized courts is challenged, proposals
for review and decisions to open the review procedure shall not have
suspensory effect. It deals with a very logical provision, consistent with the
general rule, which denies suspensory effects to the EU appeals.

If the CJ finds that the decision of the General Court affects the unity or
consistency of the EU law, it refers the case back to the General Court,
which shall be bound by the points of law decided by the CJ. At the same
time, it may state which of the effects of the decision of the General Court
are to be considered as definitive in respect of the parties to the litigation.
If, however, having regard to the result of the review, the outcome of the
proceedings flows from the findings of fact on which the decision of the
General Court was based, the Court gives final judgment.

It is important to underline that the EU legislator has opted for a solution,
intermediate between considering the review decision as a mere declaration
of a principle of law or granting the parties the full right to use the decision.

This peculiar structure of the review pursuant to Article 256(2) TFEU
(and, above all, the short time limit for the proposal by the first Advocate-
General, the fact that all decisions concerned are examined by the first
Advocate-General, and the identity between the subject matter of the review
and a point of law which was already included in the controversy) leads to
consider it as an ordinary way of challenging decisions, even if the parties



are not entitled to bring it. Therefore, as it has already been noted, the
decision by the General Court given after an appeal against a decision of the
specialized courts, has effects of procedural res judicata only when the
exceptional review may no longer be introduced or where the decision of
the CJ has confirmed the reviewed decision.

Obviously, it is nevertheless clear that the EU judicial policy aims to
make the exceptional review a really extraordinary remedy: the main goal is
not that of granting the parties a further protection (even if this is not fully
excluded), but only to close the system, by giving the CJ the power of a
final and global control. The effects on the parties are unforeseeable, since
they depend on discretionary choices by the Court (which, however, shall
surely apply a rule of reason in such matter, admitting the parties to have
benefit from the review of clearly wrong decisions of the General Court).

361. In the cases where the review concerns a decision given by the
General Court in matter of preliminary reference, the answers given by the
General Court to the questions submitted to it shall take effect upon expiry
of the period of one month prescribed for the proposal by the first
Advocate-General or of one month prescribed for the decision of the CJ
whether or not open the review procedure. Should a review procedure be
opened, the answers subject to review shall take effect following that
procedure, unless the Court decides otherwise.

Since the preliminary rulings have no effect of res judicata, here the
question of the effects of the review decision is more simple. In fact, if the
CJ finds that the preliminary decision of the General Court affects the unity
or consistency of the EU law, the answer given by the CJ to the questions
submitted to review shall be substituted for that given by the General Court.

 

Chapter 7.    The Third-Party Proceedings

362. The third-party proceedings are one of the exceptional remedies
provided against the judgments of the EU courts. Like the revision, they are
not an obstacle to the force of res judicata of the decisions; unlike the
revision, they may not be brought by the parties to the proceedings, but only
by third parties.



Also in the EU system, the force of res judicata in the direct actions is
limited to the parties to the proceedings. Therefore, it might happen that an
unlawful prejudice be caused to the rights of a third party, to which a
judicial protection is given, within the limits fixed by the Statute.

Member States, institutions, bodies, offices and agencies of the Union
and any other natural or legal person may, in cases and under conditions to
be determined by the Rules of Procedure, institute third-party proceedings
to contest a judgment rendered without their being heard, where the
judgment is prejudicial to their rights, before the same EU court which
delivered the judgment.537

The application initiating third-party proceedings must be lodged within
two months of the publication of the judgment in the Official Journal. But,
since such publication is not mandatory, where the judgment has not been
published, no time limit is established.

363. It is not easy to point out which persons have standing to institute
third-party proceedings.

Yet, some statements are clear. First of all, those persons who were
parties to the proceedings where the judgment was rendered are obviously
excluded; especially, if the defendant has not been correctly called to take
part to the proceedings, the judgment may be appealed because of a breach
of procedure, but no third-party proceedings are admitted.538 Besides, only
those persons which could not take part to the proceedings have standing;
consequently, no third-party proceedings may be instituted by those persons
which were in degree to intervene and did not do it. Lastly, pursuant to the
Statute, standing is acknowledged to persons which have not been heard in
the proceedings.

So, it is possible to hold that third-party proceedings may be instituted by
those persons, which were third parties in respect to the main controversy,
which might have correctly intervened (with regard to the requirements for
intervention), but who were not in degree to do it, because of objective
grounds.

It is quite evident that third-party proceedings may be rarely introduced.

364. The application initiating third-party proceedings shall specify the
judgment or order contested, state how that decision is prejudicial to the



rights of the third party and indicate the reasons for which the third party
was unable to take part in the original case.539

That supposes that the res judicata, in the case concerned, has effects
beyond the sphere of rights of the main parties and also affects a true right
(and not a mere interest) of the third party. Consequently, no third-party
proceedings may be instituted against decisions rendered in preliminary
rulings. Moreover, the prejudice has to be concrete.

The application must be made against all parties to the original case. The
common rules governing ordinary proceedings apply (and so, written stage,
preparatory inquiry, when appropriate, and oral hearing). But before the
General Court the procedure is quite simple in the written stage: the
application for interpretation shall be served on the other parties, who may
submit written observations within the time limit prescribed by the
President. After giving the parties an opportunity to submit their
observations, the General Court shall decide on the application.

On application by the third party, the EU court may order a stay of
execution of the judgment or order; such decision is taken by a reasoned
order, which may not be appealed. The court concerned has to assess the
admissibility of the third-party proceedings and then to decide on the
merits. Should the requirements for the institution of the third-party
proceedings be lacking, the application is dismissed, without going to the
substance of the case.

365. Where the application is well founded, the contested judgment or
order shall be varied on the points on which the submissions of the third
party are upheld. The original of the decision in the third-party proceedings
shall be annexed to the original of the contested judgment or order and a
note of the decision in the third-party proceedings shall be made in the
margin of the original of the contested judgment or order.

 

Chapter 8.    Revision

366. After the judgment has got the effects of procedural res judicata, a
new decision on the merits of the controversy may be obtained by the



parties, by means of an application for revision, according to the conditions
laid down by the Statute and the Rules of Procedure.540

The structure of revision consists of two different stages: first, the EU
court concerned shall give a judgment, as whether the requirements to open
revision exist or not. If the revision is opened, ordinary proceedings on the
merits of the case begin.

Only the parties to the case where the decision was rendered (and so,
main parties and interveners) may make an application for revision.
Revision may be requested against judgments (but not preliminary
rulings)541 and against orders.542

Two different time limits are established for revision. On the one hand,
the application is to be made within three months of the date on which the
facts on which the application is based came to the applicant’s knowledge.
On the other hand, no application for revision may be made after the lapse
of ten years from the date of the judgment. So, the application for revision
may be made when the judgment or order has already got the effect of res
judicata, but the right to introduce it is prejudiced in consequence of the
expiry of the time limit of ten years.

367. The conditions for the application for revision are to be considered.
An application for revision may be made only on discovery of a fact

which is of such a nature as to be a decisive factor, and which, when the
judgment or order was given, was unknown to the EU court concerned and
to the party claiming the revision.

Before the case law of the CJ has interpreted the provisions of the Statute
and has pointed out three requirements for the admissibility of an
application for revision. The new fact, which leads to re-open the litigation
on the merits, has to be happened before the date of the judgment, the
revision of which is claimed; it has to be absolutely unknown both to the
court and to the applicant; it has to be a decisive factor, with regard to the
solution of the case.543 Nowadays, these circumstances are provided by the
Rules of Procedure of the General Court.544

368. The application for revision is to be lodged before the same EU
court and the case is assigned to the same formation, which delivered the
contested decision.



The first stage of the revision proceedings begins with the lodging of an
application where, in addition to the common elements, the claimant shall
specify the judgment or order contested, indicate the points on which the
decision is contested, set out the facts on which the application is based and,
above all, indicate the nature of the evidence to show that there are facts
justifying revision of the judgment or order and that the time limits above
mentioned have been observed. The application must be made against all
parties to the case in which the contested decision was given.

The goal of this first stage is to establish, as whether the claim for
revision is admissible. The procedure is quite simple. The written stage
consists only in the presentation of written observations by the opposite
parties (no reply or rejoinder being possible). No oral hearing is fixed: the
EU court gives in the form of a judgment its decision on the admissibility of
the application in closed session, after hearing the Advocate-General.
Theoretically, a preparatory inquiry, according to the common rules on such
matter, is possible; in practice, the proof of the new fact is usually a
document and many a times the fact itself is a document. The order on the
admissibility is given without prejudice to the decision on the substance.

If the EU court finds the application admissible, it opens the revision and
it shall proceed to consider the substance of the application, pursuant to the
ordinary Rules of Procedure. It should be noted that opening the revision
does not mean that the original decision be always revised. Like as for the
third-party proceedings, the original of the revising decision is annexed to
the original of the judgment or order revised and a note of the revising
judgment shall be made in the margin of the original of the decision revised.

 

Chapter 9.    Application to Set Aside Judgments by Default

369. The judgment given by default is enforceable, but not final; in fact,
an application to set it aside may be made, within one month from the date
in which it has been served, before the same EU court which delivered it.
The EU court may grant a stay of execution of the contested judgment until
it has decided on the application.545

Such application is not an appeal, even if it has the goal to annul a
decision. In fact, after the application has been served, the President of the



court concerned shall prescribe a period within which the other party may
submit its written observations; then, the proceedings go on according to
the common Rules of Procedure and the party against which the judgment
was given in default, may be heard and defend its reasons.

 

Chapter 10.    Interpretation of Judgments and Orders

370. Interpretation of judgments is a proper remedy for those legal orders
which, because of the lack of a complete system of appeal, must face the
problem how to make clear the true will of the judges, where any difficulty
in reading a judicial provision arises. This is the case of the EU system,
where, since many matters are still decided at a single instance, by a court
whose judgments may not be reviewed, a due remedy is needed.

Pursuant to the Statute, if the meaning or scope of a judgment is in doubt,
the CJ shall construe it on application by any party or any EU institution
establishing an interest therein.546

An application for interpretation does neither aim to review the
judgment, nor to a revision taking into account new facts, nor to complete
the decision, but it has the purpose to make clear the exact meaning of the
decision whose contents are not in discussion and so without changing
anything already assessed. This is why it is made to the same EU court
which delivered the decision.

The judgments and orders are subject to interpretation, even if they may
also be appealed. The coexistence of appeal and interpretation puts in light
better that interpretation is a remedy, the purpose of which is not that of
challenging the judgment.547

Only the parties to the original proceedings (interveners included) and
the EU institutions have standing to request the interpretation of a judgment
or order. The Member States or any other private person have no standing.
Moreover, the EU institutions are requested to show a concrete interest in
the case and may not freely claim the interpretation. So, it is not possible to
use interpretation to get an abstract clarification (e.g., as far as it concerns
to know whether a certain judgment might be considered an appropriate
precedent for another case), but only to clarify a concrete decision.



Therefore, interpretation has regard more to the operative part of the
judgment, than to the grounds for the decision; the doubt about the meaning
or scope of the judgment might also derive from a discrepancy between the
reasoning of the EU court concerned and the operative part of the judgment.

371. The proceedings relating to the applications for interpretation are
more simple than the ordinary proceedings, since the subject matter of the
case is less complicated: it does not deal to find new facts or discuss new
questions of law, but only define better the meaning or the scope of a
decision already rendered and not challenged.

No time limit for initiating interpretation proceedings is established. Yet,
after a reasonable period from the delivering of the judgment (and however,
after the judgment has been enacted or enforced), no concrete interest
seems to exist any longer, with the consequence that an application would
be held inadmissible. The Rules of Procedure state that an application for
interpretation must be submitted within two years after the date of delivery
of the judgment or service of the order.548

The proceedings begin with the lodging of an application, which has to
comply with all the common requirements prescribed by the Rules of
Procedure and, in addition, has to specify the decision in question and the
passages of which interpretation is sought. The judge shall only specify the
points which are not clear, but no claim to get a global explanation of the
decision would be admissible. As usual in the field of the exceptional
controls, the application must be made against all the parties to the case in
which the decision was given. The EU courts decide after having given the
parties an opportunity to submit their observations, and after hearing the
Advocate-General.

The original of the interpreting decision is annexed to the original of the
decision interpreted. A note of the interpreting decision is made in the
margin of the original of the decision interpreted. The effects of the
interpreting decision are produced in respect of any party affected by the
passage of the decision, the interpretation of which has been given.

 

Chapter 11.    Rectification of Judgments and Orders



372. Should an EU judicial body have incurred in clerical mistakes,
errors in calculation and obvious slips in writing a judgment or order,
rectification is allowed. Such rectification has not the purpose to change
what the judges have already stated, but only to set aside some unwilling
mistakes, turning the wording of the decision to the exact will of the court.
Rectification may be made also where the decision has already got the
effect of procedural res judicata.

The court concerned may rectify mistakes and slips not only on
application by a party made within two weeks after delivery of the
judgment or service of the order, but also of its own motion. The parties
have the right to be heard; they are duly notified by the Registrar and they
may lodge written observations within a period prescribed by the President,
where the request for rectification concerns the operative part or one of the
grounds constituting the necessary support for the operative part. In other
cases (i.e., a wrong name in the grounds), the court decides without hearing
the parties. No oral hearing is fixed and the EU courts give their decision by
way of an order.549

As usual, the original of the rectification order is annexed to the original
of the rectified judgment and a note of this order is made in the margin of
the original of the rectified decision.

 

Chapter 12.    Failure to Adjudicate

373. If the EU Court has failed to adjudicate on a specific head of claim
or on costs, any party wishing to rely on that may apply to the Court to
supplement its decision. In this case, it is necessary to complete the
decision, by adding a point which the judge has wrongly omitted.

An application to the Court to supplement its decision may be made by
any party within a month after service (and not delivery) of the judgment.
No supplement proceedings of the courts’ motion are possible. The
application shall be served on the opposite party and the President shall
prescribe a period within which that party may lodge written observations.
There is no oral hearing; after the observations have been lodged, the Court
shall decide both on the admissibility and on the substance of the
application.550 The EU court gives its decision in the form of an order.
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