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Dr. Chiara Scissa’s new book, Disaster Displacement and International
Protection in the EU: Challenges, Misconceptions, and the Way Forward
(Routledge, 2026), provides the conceptual understanding and analysis that
have been lacking until now. It “accepts” that the law is fuzzy, that there are
overlapping frameworks, and then sets out clear insights into how to analyze
international law and EU law, and even provides a vulnerability lens. The
role of scholarship is to promote thinking as to what is clear and what
requires greater clarity, and Dr. Scissa’s book does that lucidly and precisely.
Geoff Gilbert, Professor of International Human Rights and
Humanitarian Law, University of Essex, the UK

Dr. Chiara Scissa’s insightful monograph sheds light on the critical intersec-

tion of disaster displacement and international protection in the EU. By

addressing misconceptions and policy gaps, this timely work is essential for

scholars, legal practitioners, and policymakers alike, advancing a necessary
dialogue on effective protection mechanisms for vulnerable populations.

Madalina Moraru, Associate Professor of EU Law,

University of Bologna, Italy

This book innovatively examines the complex issue of the need to protect
people displaced by disasters. In addition to the limitations of the EU com-
mon asylum system, it remarkably reflects on future prospects for protec-
tion in a political context characterized by barriers to the effective exercise
of the right to asylum.

Martina Flamini, Judge, Supreme Court of Cassation, Italy

This book is both timely and necessary. Timely, because it fills a critical gap
in the literature by providing an in-depth review of the legal and policy land-
scape in the European Union, highlighting structural features and interpre-
tive approaches which, presently at least, mean most claims brought in
Europe grounded in climate change and disaster impacts elsewhere fail.
Necessary, because it charts the way forward: towards legal interpretations
better reflecting the social and political nature of all “natural” disasters, and
towards policy settings which better facilitate access to protection procedures.
Bruce Burson, Judge, Immigration and Protection Tribunal,

New Zealand
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Disaster Displacement and International
Protection in the EU

This book investigates the reasons behind the absence of consolidated protec-
tion concerning disaster displacement in the EU.
It identifies three key reasons for this gap:

1 The way disaster displacement —along with its causes, dynamics, actors, and
the nature of harm — is conceptualized at both EU and national levels.

2 The interpretation and application of international protection statuses by
asylum authorities and decision-makers, particularly in the context of dis-
aster displacement.

3 The restrictive asylum policies increasingly implemented by the EU and its
Member States, which prioritize deterrence and create significant barriers to
accessing protection.

Through a comprehensive and detailed analysis, it sheds light on the challenges
and misconceptions faced by individuals displaced across borders in the context of
disasters. It offers a thorough examination of existing legislation, policies, and case
law at both the national and EU levels, with a particular focus on Italy. By address-
ing these issues, it provides a valuable insight for academics, policymakers, and
decision-makers, advocating for an evolutive approach to protection claims related
to disaster displacement. It calls for the dismantling of State-led barriers to asy-
lum, arguing that such measures are neither effective nor human rights compliant.

Dr. Chiara Scissa is a Research Fellow in EU Law at Alma Mater Studiorum —
University of Bologna, Department of Social and Political Sciences. Previously,
she worked as a Researcher in the Energy, Climate, and Resources Program at
Istituto Affari Internazionali and as a Research Collaborator at Sant’Anna
School of Advanced Studies, where she obtained her PhD in Law cum laude
with a specialization in disaster displacement in international refugee law and
EU asylum law. Dr. Scissa is an expert in the intersections between climate
change, disasters, and displacement from a legal and judicial perspective, with
a particular focus on EU migration and asylum law, and has consulted for UN
agencies, international organizations, NGOs, and consultancy agencies on the
nexus between climate change and migration.
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Foreword

The impacts of climate change and disasters on human mobility are now
well recognized, yet many misconceptions still remain. Among these is the
common, yet erroneous, view that existing international protection frameworks
under refugee law and human rights law are ill-equipped to address displace-
ment in this context. While a body of jurisprudence has evolved that shows why
this is wrong, many decision-makers still seem reluctant to apply basic interna-
tional protection principles in cases where the adverse impacts of disasters or
climate change play a role. “As a consequence”, argues Scissa, “displacement in
the context of disasters is often seen as nobody’s fault that therefore falls
beyond the net of international protection, leading to inconsistent normative
responses and incongruent judicial outcomes” (Conclusion, p. 165).

In this timely book, Chiara Scissa seeks to understand and explain why
decision-makers in the European Union are failing to address the protection
needs of people displaced in the context of disasters. While there are some
notable exceptions, Scissa argues that these are few and far between. Protection
for people displaced in the context of disasters is “highly fragmented” in the
EU (Introduction, p. 1), she states. Only three Member States have explicit
legislative protections for people fleeing the impacts of disasters, while in three
others, the courts have recognized that such people may be eligible for refugee
status or subsidiary protection despite the lack of express domestic provisions.

Why is this so? Scissa identifies three core reasons: firstly, the problematic
way in which the phenomenon of disaster displacement is often conceptual-
ized; secondly, the ways international protection is understood and applied in
the EU; and thirdly, how the region’s focus on deterrence restricts asylum
seekers’ access to the EU at all, thereby contributing to limited jurisprudential
development in this area. Together, these approaches are limiting the full
potential of refugee law and human rights law in the EU to provide protection
to people fleeing the adverse impacts of disasters.

Scissa uses the lens of “vulnerability” to show how the impacts of disasters
are felt in different ways. “Vulnerability” can be a problematic notion because it
is often ascribed to individuals with particular characteristics, rather than
understood as a power dynamic embedded in political and social systems. As
argued, “vulnerability recognizes the ways individuals act (or try to act) and
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make their choices within a framework characterized by structural injustices
and inequalities” (Introduction, p. 4). It shines a light on “dynamics of violence,
injustice, and exploitation that are embedded in social relations and institutions”
(Introduction, p. 4) which affect different people in different, and often inter-
secting, ways. It also illuminates why disasters are not “natural”, indiscriminate
events but rather “inextricably associated with human decisions” (Chapter 1, p. 35).

Hazards are natural, but disasters are not. Political, social, economic, and
cultural conditions necessarily impact on how hazards affect particular indi-
viduals and communities, and the personal and contextual factors that may
place people at particular risk. Understanding this helps to debunk the mis-
conceptions that, firstly, disasters are “natural”; secondly, that there is no
human agency involved where disasters contribute to displacement; and thirdly,
that disasters are indiscriminate in their impacts.

What this means in practice is that government policies can play a large
role in how people experience disasters and displacement. For instance, in
AC (Eritrea), the New Zealand Immigration and Protection Tribunal (NZIPT,
2023) — which has been a global leader in this field — found that “the direct and
indirect actions of the government of Eritrea (that include the state’s military
prioritisation, poor governance, corruption and abuses significantly impacting
the subsistence lifestyle of the appellants) ha[d] contributed meaningfully to
[the applicants’] predicament” and that the government’s attempts to mitigate
the risk of harm through climate adaptation measures were “inadequate to
reduce the risk of the appellants facing starvation here and now below the real
chance level” (paras. 147-148).

It is essential to understand the “hazard-scape” as a whole (NZIPT, AW
(Kiribati), 2022, para. 62). This means that in assessing an international pro-
tection claim, the decision-maker needs to focus on the full range of hazards
that may be present, not just the impacts of a disaster or climate change, and —
crucially — the harm that the applicant fears. This may be heightened because
of the particular circumstances in which people find themselves. An important
resource which helps to explain this approach in detail is International
Protection for People Displaced across Borders in the context of Climate Change
and Disasters: A Practical Toolkit, co-authored by an international team of
legal experts with the support of UNHCR (Jastram et al., 2025). As articulated
there: “Historically marginalized groups will frequently be at increased risk of
such impacts due to increased exposure and/or vulnerability, as well as under-
lying patterns of discrimination, which may limit their access to available assis-
tance and protection” (p. 35).

For instance, in the case of AC (Eritrea), the New Zealand Tribunal con-
cluded that:

The appellants are particularly vulnerable as elderly persons living with-
out any of their children to support them in Eritrea, and rely chiefly on
community support, where available. They face severe food security chal-
lenges, exacerbated through the impacts of ongoing climate change and
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disaster. The indirect effects of the military’s conscription campaign and
its implementation, that bears the hallmarks of cruel, inhuman and
degrading treatment, reducing the capacity of local communities to sup-
port the appellants, further intensifies the risk to them.

(p. 146)

This not only speaks to the diverse ways in which people may experience the
same hazard, but also the role of human agency in contributing to the risk of
persecution or other serious harm. The Tribunal also explained that:

Decades of conflict (including the state’s heavy devotion of resources to
militarisation, hampering subsistence farming and pastoral activities),
the impact of longstanding sanctions in force until recently, poor govern-
ance and corruption, in addition to a lack of resources and general pov-
erty, all comprise of the matrix of factors underpinning the appellants’
predicament.

(p. 143)

This reasoning shows how differential, intersecting, and cumulative risks may
substantiate a need for international protection. It also illustrates Scissa’s point
that if disasters are erroneously viewed as “natural”, it “undermines the recog-
nition of the role of the State in both preventing disasters and ensuring protec-
tion for those affected” (Conclusion, p. 165).

On the latter, Scissa argues that the deterrence paradigm “rooted in the EU
and its Member States’ asylum policies” prevents people — including those flee-
ing the impacts of disasters — from seeking asylum at all (Chapter 3, p. 116). If
people cannot access asylum systems in the first place, then considerations of
disaster displacement will remain overlooked in the adjudication process.

Scissa concludes that there is a protection gap in the EU perpetuated by a
combination of legal, interpretative, and political factors. She singles out Italy
as an exception to the rule, arguing that its “groundbreaking protection deci-
sions in the field of disaster displacement contrast with the actions undertaken
by several executives aimed at curtailing the scope of national protection sta-
tuses and related guarantees” (Chapter 4, p. 146). Even though Italy is on the
frontline of asylum and migratory movements and has a “residence permit
expressly devoted to providing protection against calamities” (Conclusion,
p- 172), this has not resulted in large numbers of claims from people displaced
in the context of climate change and disasters.

Scissa’s work enhances the growing body of literature on the applicability of
regional protection frameworks in disaster-related claims, much of which
focuses on Africa and the Americas. Her detailed analysis of the capacity of
EU law to provide protection is thus a welcome addition.

This book is essential reading for researchers, practitioners, and policymak-
ers who are eager to understand how EU law can provide protection to people
displaced in the context of climate change and disasters, along with the
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barriers that hinder it. Such barriers are not only political: as Scissa explains,
misunderstandings about the nature and impacts of disasters have impeded the
principled application of refugee and human rights law in this context. While
there have been some significant decisions, it is likely that many other well-
founded claims have been rejected. The protection implications could be con-
siderable given that EU Member States consider close to a million protection
claims annually.

Perhaps the key takeaway from Scissa’s book is that EU Member States do
not need to reinvent the wheel or create brand new legal statuses in order to
provide protection. Rather, they should simply “implement existing laws in a
principled way by upholding their obligations under refugee and human rights
law” (Conclusion, p. 172).

Professor Jane McAdam
Sydney, November 2025
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Introduction

I.1 Introduction

That disasters can compel cross-border displacement is widely acknowledged,
as well as the fact that worsening climate conditions and resource scarcity will
likely exacerbate them in the near future (IPCC, 2022a). Yet, the need to provide
protection to people affected by disaster displacement has entered the debate
only recently with mixed results. In the European Union (EU), which is praised
for providing the highest level of safeguards to asylum seekers in the world (De
Bruycker, 2019), no common protection avenue exists for people displaced in
the context of disasters. At the same time, the revised common asylum system
enacted through the New Pact on Migration and Asylum (2020) has ignored the
issue, despite the relevance given to the topic by the European Commission.
As of today, only three EU Member States expressly offer protection due to
disaster displacement (Italy, Cyprus, and Finland), while in three others
(Austria, Germany, and France), Courts have sporadically yet relevantly recog-
nized protection despite the lack of a legal provision on the matter. In Italy,
which both provides for protection statuses explicitly and implicitly addressing
disaster displacement, judicial authorities have strongly and repeatedly found
that genuine protection needs may emerge in such context. Protection in the
context of disaster displacement in the EU remains therefore highly fragmented.

This book investigates the reasons behind the absence of consolidated pro-
tection concerning disaster displacement in the EU. It finds three main reasons
for it, which pertain to (1) the way in which disaster displacement — alongside
with its causes, dynamics, actors, and nature of harm — is conceptualized at the
EU and national levels; (2) how asylum authorities and decision-makers apply
and interpret international protection statuses in general and in the specific
context of disaster displacement; and (3) the deterrence norms, policies, and
practices increasingly implemented by the EU and its Member States that
impinge on the right of people displaced in the context of disasters to reach the
EU and claim asylum. The latter adds to the multiple ways in which disasters
and climate change can intersect with State-led barriers to prevent people’s
access to the EU for protection purposes.

DOI: 10.4324/9781003626824-1
This chapter has been made available under a CC BY-NC-ND license.
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2 Disaster Displacement and International Protection in the EU

The aim of the book is to offer a comprehensive and detailed analysis of the
challenges and misconceptions that people displaced across borders in the con-
text of disasters currently face when seeking protection in the EU. A rigorous
analysis of the widely different legislations, policies, and case law that the EU
and its Member States, along with other world’s regions, have used to provide
protection in case of disaster displacement demonstrates a high level of
fragmentation. By leveraging the Italian case as an emblematic example of the
complexities and contradictions of law and politics when governing disaster
displacement, the book suggests endorsing an evolutive approach to disaster-
related protection claims and abandoning State-led barriers to asylum as
neither effective nor human rights compliant.

1.2 Conceptual framework

To do so, this book adopts the classic methodology of the legal discipline,
which provides for an in-depth study of the relevant literature so far elaborated
in subjecta materia. Additionally, the analysis examines the jurisprudence as
well as legal provisions at the EU and national levels, including binding acts
endorsed by EU institutions and EU Member States in addition to soft-law
and atypical arrangements. When discussing international protection in the
EU, reference to the European Convention on Human Rights and Fundamental
Freedoms (ECHR), whose rights, as they result from the constitutional tradi-
tions common to the EU Member States, constitute general principles of
Union’s law pursuant to Article 6.3 of the Treaty on the European Union
(TEU), will be made, as well as to the case law of the European Court of
Human Rights (ECtHR). Finally, it enriches the analysis with the literature
relating to other disciplines, which are useful in clarifying the conceptualiza-
tion of disaster displacement and its complex nexus with protection in the
EU. In particular, the book relies on the study of the ethics and feminist phi-
losophy on vulnerability, as further detailed below, that proves essential when
discussing the role of vulnerability in shaping the contemporary understand-
ing of disaster displacement; and disaster studies, which allow for a deeper
understanding of the social context in which disaster displacement takes place.

Given that the research on disaster displacement is extremely vast, the book
necessarily needs to draw a line and narrow down its focus to ensure consist-
ency. As the proposed focus of the analysis is on EU asylum law, only cross-
border disaster displacement will be taken into account. Reflections on the
protection of internally displaced people (IDPs) are therefore beyond the scope
of this work and will not be part of it, except when reporting data on the
internal and international dimensions of disaster displacement for a matter of
completeness. Another delimitation to the scope of the present research con-
cerns the highly debated separation between forced and voluntary movements.
As further explained in Chapter 1, this book embraces the Nansen Initiative’s
definition of disaster displacement (2015a) — endorsed by 109 States worldwide
and supported by the UN High Commissioner for Refugees (UNHCR),
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the UN Office for Disaster Risk Reduction (UNDRR), and the Platform on
Disaster Displacement (PDD) — which circumscribes the focus to forced move-
ments in the aftermath of disasters, or in anticipation of foreseeable hazards.
Although this definition concerns both internal and cross-border displace-
ment, the book will only engage with the latter.

1.2.1 Vulnerability: A taxonomy

This section offers an analysis of the concept of vulnerability and explains the
merit of choosing the ethics and feminist philosophy perspective of vulnerabil-
ity to study the phenomenon of disaster displacement. The concept of vulner-
ability is indeed crucial to answering the fundamental question of: Who is
vulnerable to disaster displacement? In turn, the study on vulnerability will
prove essential also to the interpretation of EU asylum law.

Over time, vulnerability has been defined, inter alia, as an “insidious” (Zullo,
2020, p. 44), “ambiguous” (Mayrhofer, 2025, p. 30), “vacuous” (Mackenzie,
Rogers, Dodds, 2014, p. 6), and “confused” (Solbakk, 2011, p. 228) concept,
given its often elusive nature. Indeed, vulnerability has no single agreed mean-
ing; rather, it has been used to alternatively define victimhood, dependency,
and helplessness. The same concept has been described as both ontological and
contextual, as contributing to the limitation of inequalities, but also to rein-
forcing resilience.

According to Turner (2006, p. 26), the notion commonly refers to the corpo-
ral fragility of the humankind, meaning the individual’s organic propensity to,
and inability to avoid, harm. In his view, it is not by coincidence that the term
originates from the Latin “wound”, exemplifying therefore the natural expo-
sure to harm of the humankind. Yet, according to others, harm is not prede-
termined (Goodin, 1985; ten Have, 2018) as it can be avoided or minimized by
the actions put in place by a State to enhance the resilience of the “vulnerable
subject” (Fineman, 2008, p. 1).

Part of the feminist and legal philosophy scholarship has deeply reflected
upon the notion of vulnerability and its human dimension. In particular,
Fineman (2008) pioneered the ontological dimension of vulnerability, where
vulnerability cannot be confined to particularly fragile groups or defenseless
victims, as each human being is inevitably vulnerable to physical, psychological,
and emotional harm, despite individuals’ efforts to avoid pain and mitigate its
impact. Accordingly, vulnerability is inherent in all human beings “whose
autonomy or dignity or integrity are capable of being threatened” (Kemp, 1999,
p. 9), regardless of their socio-economic, cultural, and political background.
To Fineman, each individual is in fact vulnerable to damage, physical, psycho-
logical, and emotional injuries, misery, and “natural disasters”. People can try
to limit the chances of being affected by harm or mitigate its impact, but they
cannot escape from it. These factors, natural or induced by human actions, are
sometimes beyond human control and it is precisely here, in the limitation of
people’s ability to protect and react to them dictated by a body that is nothing
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more than “flesh and bones” (Mackenzie, Rogers, Dodds, 2014, p. 6), that
individuals’ vulnerability is revealed. Fineman cites disasters as an illustrative
example of the role of institutions in lessening or exacerbating vulnerability. In
her words:

environmental disasters are not always beyond society’s influence:
Human actions can exacerbate environmental threats, as we see with
global warming, water pollution, and war. Human induced environmen-
tal catastrophes, as well as institutional failures more generally, raise addi-
tional questions about the ability of institutions to mitigate vulnerability.

(Fineman, 2008, p. 10)

Yet, from a positive perspective, Fineman (2010, pp. 251-275) claims that it is
the responsibility of the State (what Fineman calls the “responsive State”) to
free vulnerable individuals from the stigma associated with the social environ-
ment in which they are inserted, from the conditions of loss of capacity and
autonomy through inclusive and equitable policies, institutions, and social
services aimed at enhancing their self-determination and resilience, whereby
the latter “is measured by an individual’s ability to survive or recover from
harm or setbacks that inevitably occur over the life course” (Fineman, 2019, p.
363). Resilience, therefore, is not shaped by the individual alone, but is also
determined by the person’s position in society and power relations (Fineman,
2008). In other words, resilience is the product of social relationships and insti-
tutions. The concept of vulnerability, according to Fineman, recognizes the
ways individuals act (or try to act) and make their choices within a framework
characterized by structural injustices and inequalities. Hence, vulnerability
cannot exclude autonomy, meant as the capacity to lead a self-determining life
and the status of being recognized as an autonomous agent by others.

A key critique of emphasizing the universality of vulnerability, and specifi-
cally its inevitability (Fineman, 2017), is that, on the one hand, it risks normal-
izing vulnerability as something “natural” and thus unavoidable. On the other
hand, it risks overlooking the dynamics of violence, injustice, and exploitation
that are embedded in social relations and institutions that shape vulnerability.
In other words, even though vulnerability is inherent in the human condition,
personal characteristics and the social context in which the individual is
situated shape their vulnerability in differentiated, individualized ways. Butler
(2009), for instance, links vulnerability to the actions of others, which lead to
precarity and inequality. She agrees on the universal dimension of vulnerabil-
ity, but at the same time points out that some individuals and groups are more
vulnerable than others. In this regard, Mackenzie (2014, p. 35) argues that
vulnerability has structural and systemic determinants and the promotion of
autonomy to re-equilibrate power relations becomes a matter of social justice.
With reference to the role that human rights can play in enhancing agency
and reducing vulnerability, Turner (2006) observes that human rights can be
a double-edged sword, so that while people need the State to respond to the
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various causes of vulnerability, States’ institutions often constitute the very
cause of violations of their human rights, generating cases of pathogenic
vulnerability. Turner uses the concept of “institutional precariousness” (2006,
p- 29) to highlight the fact that sometimes it is the State itself to produce or
exacerbate people’s vulnerability.

Part of the scholarship discourages the labeling of entire groups or catego-
ries of people as “vulnerable” (Luna, 2009), since it risks generalizing and
stigmatizing some particularly widespread individual characteristics of vulner-
ability to the detriment of less common ones, making the latter invisible. While
for the supporters of ontological vulnerability, the existence of “vulnerable
groups” contributes to demonstrating the inevitable ontological feature of vul-
nerability, others agree that a category-based approach would undermine the
relevance of those specific vulnerabilities arising according to the social context
in which the person lives. In addition, group labeling (“groupism”), according
to one or a few characteristics, risks fueling dynamics of discrimination and
stereotypes (Mayrhofer, 2024). This is starting point of the concept of intersec-
tionality (Crenshaw, 1989, 1991), which rejects the idea that the identity of
individuals can be reduced to a single social category and that persons belong-
ing to a group necessarily share the same experiences, interests, and positions.
Subsequently, some scholars opine that vulnerability does not have an ontolog-
ical nature, but a contextual one — depending on the economic, political, social,
and cultural environment in which the person is situated (Luna, 2009;
Macklin, 2003).

The adoption of a specific approach to vulnerability is not without legal
consequences. This is evident in the case law of the ECtHR, where in a wide
number of cases it recognized entire groups of individuals as vulnerable
according to their phenotypical or physical profile — including ethnic minori-
ties, persons in detention, children, HIV-affected people, victims of crime, and
people with disabilities (Peroni and Timmer, 2013). Emblematically, in M.S.S. v
Belgium and Greece, the ECtHR (2011a) linked for the first time “the definition
of vulnerability to a group of individuals [asylum seekers] that cannot be iden-
tified for discrimination attributable to a historically rooted prejudice against
them” (Rigo, 2019, p. 348). Yet, the ECtHR has over time assumed an “incon-
sistent” utilization of vulnerability in asylum cases, including non-refoulement
(Ammer and Mayrhofer, 2025), which had the overall effect of excluding
vulnerable asylum seekers from protection (Hudson, 2024).

In their essays in ethics and feminist philosophy on vulnerability, Mackenzie,
Rogers, and Dodds (2014) elaborated a taxonomy to gather vulnerability in all
its forms, in turn reconciling its ontological and contextual dimensions. Under
their approach, there are different sources of vulnerability, which could be
inherent (existential, ontological, or universal), situational (or contextual,
external or relational), and pathogenic along with two states (dispositional and
occurrent) in which vulnerability may occur (Mackenzie, Rogers, and Dodds,
2014, p. 8). By identifying the different sources and states of vulnerability, this
taxonomy acknowledges the fact that vulnerability is inherent in the human
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condition, thus embedding Fineman’s approach, while simultaneously ena-
bling the identification of context-specific forms of vulnerability. To explain
the notion of “situational vulnerability” — according to which every human
being would be inherently vulnerable but at the same time exposed to different
conditions, differentiating their level of vulnerability — the authors cite the
example of disasters, such as floods and hurricanes, the effects of which cer-
tainly affect large segments of the population, but not uniformly. Due to
socio-economic or housing inequality, for instance, some social groups would
be more affected than others. Similarly, the institutional support that will be
given to those displaced — in terms of disaster relief, assistance, shelter, bene-
fits, recovery of their belongings — will necessarily be determined by the human
and financial resources of the country at stake, thus leading to multiple and
different forms of vulnerability in those cases where aid is not sufficient or
adequate. Finally, pathological vulnerability is generated by a variety of
sources, such as morally dysfunctional or abusive interpersonal and social rela-
tionships, socio-political coercion, or injustice. This originates when, for exam-
ple, a social measure has the opposite effect than that hoped for, echoing
Turner’s institutional precariousness. In other words, instead of fostering
resilience, enabling agency, or restoring autonomy, inadequate institutional
action — in terms of policies, programs, and laws — further aggravates vulnera-
bility factors. According to the context, the shape vulnerability can take under
the outlined taxonomy may amount to discrimination, as it will be explained in
the following chapters, with potential relevance for protection.

1.2.2  Vulnerability as a conceptual lens

This book acknowledges the added value of vulnerability analyzed from an
ethics and feminist philosophy perspective to the understanding of disaster
displacement and endorses McKenzie, Rogers, and Dodds’ taxonomy, with
special reference to the concept of situational vulnerability. The choice to
include this particular perspective of vulnerability lies in four reasons.

First and foremost, it adds relevant insights to the role of vulnerability in
understanding disaster displacement. Most importantly, situational vulnera-
bility helps identify who is vulnerable to disaster displacement by taking into
account all dimensions of the human being, from their most intimate and indi-
vidual peculiarities — which include individuals’ behavioral and emotional
traits, among others — to the most objective and contextual factors at stake.
Such a deep analysis is deemed also useful for the interpretation of the risk of
harm and its different impact according to the person at hand, and in turn of
the claimant’s predicament in the refugee adjudication process. To make an
example, a flood can have an objective impact on the people affected, leading
to potential human rights violations. However, certain individuals may face a
disproportionate impact, which may justify the need for protection that
emerges from a combination of vulnerability factors that amplify the harm
felt. These include contextual factors like discriminatory policies forcing
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people to live in disaster-prone areas or socio-cultural norms exposing certain
groups to violence in the aftermath of disasters, but also intimate factors like
“feelings of fear, anguish or inferiority capable of inducing desperation”
(ECtHR, MSS v Belgium and Greece, 2011a, para. 263), which shape individu-
als’ unique response to disasters. Looking at disasters and related displacement
from a vulnerability perspective also, and consequently, promotes a more com-
prehensive and deeper understanding of the role of structural inequalities and
discrimination patterns in exacerbating people’s exposure to disaster-related
harm, the impact of disasters on human rights and the need for protection. In
Italy, for instance, judges have pointed to “climate vulnerability” as a major
exacerbating factor of other intersecting forms of vulnerability in the context
of disasters and contributed to the recognition of international protection
(both refugee status and subsidiary protection) in this field.

Besides, the taxonomy developed by McKenzie, Rogers, and Dodds helps
avoid the use of vulnerability as a “label” — which risks leading to dynamics of
categorization and stereotypes, as in the case of some non-refoulement cases
decided by the ECtHR and of several decisions on international protection in
Austria (Ammer and Mayrhofer, 2025). Conversely, it promotes a comprehen-
sive approach able to recognize the various forms of vulnerability intersecting
with personal and contextual characteristics.

Second, by looking at the overlooked dimension of emotional damage in
disaster settings, this perspective of vulnerability allows to look at the totality
of the human being, including in emotional, psychological, and relational
terms. This adds to the models developed by disaster studies, in particular the
Pressure and Release (PAR) model, that look at vulnerability from a scientific
point of view and define vulnerability in terms of degree, processes, and
dynamics. The combination of these two perspectives allows for a broader and
deeper understanding of vulnerability in the context of disaster displacement.

Third, ethics and feminist philosophy studies highlight the normative signif-
icance of vulnerability and explain why, in line with the well-known capability
approach pioneered by Sen (1992) and Nussbaum (2000), vulnerability gener-
ates moral and normative obligations to support individuals to reach the full
realization of their autonomy and aspirations (McKenzie, 2014). Law can in
fact alleviate vulnerabilities by addressing injustice, discrimination, and asym-
metric power relations as well as by offering “emancipation” (Moreno-Lax and
Vavoula, 2024, p. 6). Vulnerability recognized de jure may entitle asylum seek-
ers to adhere to proactive measures — such as specific programs facilitating
socio-economic integration, emancipation, and empowerment — aiming at
counteracting institutional and structural forms of inequality; or it may guar-
antee access to special procedural or substantial guarantees, lower thresholds
to access protection, or exclude them from accelerated asylum procedures
because of their recognized vulnerability.

Finally, factors of inherent and contextual vulnerability can also be found,
although in slightly different terms, in climate science and disaster studies,
which facilitate permeation across the different disciplines examined here.
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Hence, the definitions of disaster and of disaster displacement will be inter-
preted with the concept of situational vulnerability in the background.
Similarly, the chosen definitions of disaster and disaster displacement are
based on the concepts of exposure (which will be presented in Chapter 1), vul-
nerability, and resilience.

1.3 Structure of the book

The book is structured into four chapters in addition to this Introduction and
a Conclusion. The first three chapters delineate the main challenges identified
to the protection of people displaced in the context of disasters in the EU, with
a focus on the application and interpretation of relevant provisions. In particu-
lar, Chapter 1 dives into the misconceptions of disaster displacement in policy
documents and legal provisions at the international and EU levels. Chapter 2
then explores the main challenges to a principled application and interpretation
of international protection norms in the context of disaster displacement. This
chapter provides concrete examples stemming from the literature, policy docu-
ments, and case law at the European and domestic levels where the applicability
of international protection was excluded in the case of disaster displacement in
light of an incongruent approach to asylum norms. Chapter 3 focuses on the
deterrence paradigm deeply rooted in the EU and its Member States’ migration
and asylum policies to critically assess the impact of State-led barriers to asy-
Ium on people displaced in the context of disasters. Emphasis is put on depar-
ture prevention, non-admission, and externalization arrangements. In all these
chapters, vulnerability is used as a benchmark against inadequate conceptual-
izations of the term “disaster” and related displacement; incorrect applications
and/or interpretations of EU asylum norms in the context of disaster displace-
ment as well as deterrence practices that are contributing to perpetuating the
invisibility of disaster displacement in asylum adjudication. Chapter 4 offers an
in-depth review of legislation, policies, and case law enacted across the world’s
regions and in Europe to address the protection needs of people displaced in
the context of disasters, while illustrating the peculiar case of Italy, whose
innovative legislation and case law, which have led to groundbreaking protec-
tion decisions in the field of disaster displacement, indeed contrast with the
political priority of several executives to reduce protection safeguards. By
building on previous chapters, the concluding chapter seeks to advance coun-
teracting approaches to the abovementioned challenges. On the one hand, it
suggests endorsing an evolutive approach to the application and interpretation
of international protection norms in the context of disaster displacement, also
relying on the concept of vulnerability. On the other hand, it provides relevant
insights into how protection in the context of disaster displacement may be
upheld in the current political context, characterized by increasing challenges
posed to the refugee regime by State-led barriers to asylum, which are neither
effective nor compliant with States’ obligations.



1 Misconceptions of disaster displacement

1.1 Introduction: Features of disaster displacement

Disasters trigger over three times more displacements than conflict and vio-
lence and are one of the top drivers of displacement globally (IDMC, 2021).
Between 2009 and 2021, 201 countries and territories in the world recorded
internal disaster displacements, while only 83 recorded conflict-driven dis-
placements (IDMC, 2022). Over 1.8 billion people were living under drought
conditions in 2022-2023, while almost 75% of the world’s population lives in
countries classified as water-insecure or critically water-insecure (Madani,
2026). Disasters can put life at risk. In 2024, 393 disasters were recorded, which
caused 16,753 fatalities and affected 167.2 million people worldwide (Centre
for Research on the Epidemiology of Disasters, n.d.). Economic losses that
year amounted to 241.95 billion USD (Centre for Research on the Epidemiology
of Disasters, n.d.). As climate change is worsening, the intensity and frequency
of disasters are likely to increase as is the scale of related displacement.
Disaster displacement is a complex phenomenon, whereby different categories
of disasters can cause different patterns of displacement. Whereas disasters are
commonly classified according to the nature of the hazard (natural vs man-made
hazards) and timing (rapid-onset vs slow-onset events or processes), classifica-
tions of displacement vary usually according to their duration (temporary vs pro-
longed displacement) and breadth (internal vs cross-border displacement).
Although the next sections will offer an in-depth examination of the termi-
nology used to define disasters in relevant legal frameworks, two key aspects
need to be clarified from the outset: First, the difference between climate
change and hazards. Hazards are normally viewed as “events” or “processes”,
whereas climate change — pursuant to Article 1.2 of the (1992) UN Framework
Convention on Climate Change (UNFCCC) — is a long-term change of cli-
mate, which is attributed directly or indirectly to human activity that alters the
composition of the global atmosphere. Climate change therefore is not a haz-
ard per se, rather it worsens the frequency and severity of many hazards,
particularly those weather-related. This book focuses primarily on disasters
and related displacement. Yet, it acknowledges their close interrelation with
climate change, which acts as a threat multiplier, and its impacts. Moreover,
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as disasters and climate change are often inextricably linked in the available
literature, policies, and case law, this book will thus take the latter into due
consideration. Second, and this has more to do with the nature of hazards
themselves, they are normally viewed as a key component of disasters.
According to UNDRR (2018), a hazard is “a process, phenomenon or human
activity that may cause loss of life, injury or other health impacts, property
damage, social and economic disruption or environmental degradation”.
This definition, adopted in the present work, comprehensively includes both
natural and man-made hazards (“human activity”) as well as slow-onset (“pro-
cess”) and rapid-onset events (“phenomenon”).

As for the nature of disasters, these can be divided into two main categories,
depending on whether they mainly originate from natural hazards or from the
effects of human activity. On the one hand, natural hazards usually encompass
geological (e.g., earthquakes, landslides, volcanic eruptions), hydrometeoro-
logical (e.g., avalanches, floods), and biological hazards (e.g., epidemics). On
the other hand, man-made hazards are induced entirely or predominantly by
human activities and choices. This category, often overlooked in the refugee
scholarship as later argued, includes technological as well as chemical hazards,
but excludes armed conflicts and violence, which are governed by international
humanitarian law. These hazards are considered man-made even if they result
in perceived natural hazards. For example, landslides caused by deforestation
are still considered to be human-induced.

Another useful classification of disasters depends on timing, whereby sud-
denly unfolding events are considered as rapid-onset events, while long-term
processes of environmental degradation, such as drought or coastal erosion,
are defined as slow-onset events (or processes). The former is the category most
commonly known and referred to when dealing with disasters. Indeed, the very
origin of the word “disaster” derives from Latin dis astrum (“evil star”), thus
referring to a sudden, overwhelming, and unforeseen event (Villani, 2021a, p.
20). Yet, both types can trigger relevant displacement. Emblematically, at the
end of 2024, out of the 45.8 million internal disaster displacements recorded in
2024 (IDMC, 2025, p. 10), a disproportionate majority (45.5 million) have
been caused by extreme weather events, in particular sudden-onset events such
as storms (25.2 million), floods (19.1 million), and wildfires (425,000). Slow-
onset events have also been recorded, with droughts causing 387,000 internal
displacements.

Disasters do not only cause internal displacement, however. Rather, other
forms of human mobility — including cross-border movements, planned reloca-
tion, and immobility — can equally take place in anticipation of, during, or in
the aftermath of a disaster. For instance, in its Pacific Regional Framework
on Climate Mobility, the Pacific Islands Forum (2023) has recognized that peo-
ple may be displaced across borders multiple times and protractedly and may
not come home because a disaster makes it unsafe or impractical for them to
return. As the adverse impacts of climate change continue, the Forum acknowl-
edged that over time some of their lands may become uninhabitable.
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Emblematically, disaster displacement is particularly pronounced in Small
Island States, which are particularly exposed to severe coastal erosion, land
degradation, and sea level rise that are threatening their very existence (Nansen
Initiative, 2015a).

Cross-border disaster displacement is also affecting other world regions.
For instance, UNHCR (2011a) estimated that around 290,000 people had been
displaced from Somalia to Ethiopia and Kenya in 2011 due to prolonged
drought and famine along with ongoing conflict, insecurity, and human rights
violations. At the end of 2020, some provinces in Angola were affected by
severe drought, which compelled hundreds of vulnerable people — mostly chil-
dren, lactating mothers, and older persons — to seek protection in Namibia
(IFRC, 2021). Southeast Asia is also disproportionately vulnerable to climate
change and disasters, especially extreme weather events, which are already
causing displacement within and beyond the region. Here, given that most
countries refrained from adopting the 1951 Refugee Convention and the lack
of a regional protection framework, people displaced across borders are not
recognized any protection and their status is often unregulated. In South Asia,
there are instances where repetitive disasters have triggered displacement across
continents, whereby people from Bangladesh and Pakistan have sought (and
obtained) protection abroad, including in the EU (Scissa and Brambilla, 2023).

In addition to displacement, other cross-border movements in the context
of disasters have been detected. Among others, cross-border labor mobility is
increasingly used in Southeast Asia as an adaptation strategy to cope with the
adverse effects of disasters (Vigil and Kim, 2023). Labor mobility schemes are
also often used in the Pacific as a way to respond to the existential threat of
climate change, as emblematically shown by the Australia-Tuvalu Falepili
Union, announced in 2023 and entered into force in 2024 (McAdam, 2025b).
In Latin America, there is evidence of temporary displacement in neighboring
countries to anticipate foreseeable sudden-onset disasters, such as floods and
earthquakes, or shortly after their occurrence, as well as of prolonged displace-
ment due to slow-onset processes, such as drought and famine (Cantor, 2021).

Regardless of their nature and timing, disasters can cause major human
rights violations, which not only concern the right to life but affect directly
or indirectly the whole spectrum of civil and political as well as economic,
social, and cultural rights. Access to food, water, shelter, housing, health, and
sanitation — which encapsulate the basic needs of people displaced in the con-
text of disasters and represent binding human rights obligations for the States —
may be disrupted in the aftermath of disaster (Sommario, Spagnuolo and
Alabrese, 2020). Disaster displacement can impinge mental health before, dur-
ing, and after its occurrence by generating feelings of helplessness, fear, and
desperation. In its National Communication under the UNFCCC, Cyprus
(2018) noted that the exposure to floods and related displacement can result in
long-term problems such as increased rates of anxiety and depression. People
displaced in the context of disasters can face unequal access to assistance, dis-
crimination in aid provision, unsafe settlement, and lack of property
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restitution (Hurst, 2010). In certain cases, gender-based norms limit the exer-
cise of basic human rights, such as the right to work and freedom of move-
ment, and exacerbate economic inequality, making the impact of disaster
displacement on women more severe and reinforcing unequal power relations
(Erman et al., 2021).

Disasters can thus jeopardize human rights, magnify inequalities, and exac-
erbate vulnerabilities. In certain cases, disaster displacement can cause harm
appreciable under international and complementary forms of protection. The
need for a comprehensive and stronger understanding of the multiple and
interconnected impacts of disaster displacement on protection needs is
emblematically represented by the “Legal considerations regarding claims for
international protection made in the context of the adverse effects of climate
change and disasters” launched by UNHCR (2020), where it acknowledged
that challenges in assessing international protection claims in this context arise
from a limited understanding of the effects of climate change and disasters and
from complexities in applying refugee definitions. As a result, if a narrow view
is taken of disasters and related displacement, there is a risk that decision-mak-
ers may decide for the inapplicability of refugee law and deny access to
protection.

In light of the above, this chapter investigates the way in which disaster dis-
placement is (mis)conceptualized at the international and EU levels. It first
introduces relevant legal frameworks of disasters and related displacement,
highlighting relevant gaps and limitations in the approach, respectively, under-
taken by the international community and the EU. In doing so, it particularly
emphasizes EU institutions’ limited integration of disaster displacement con-
siderations in key policy areas. It then engages with major misconceptions of
disasters, which fail to consider their social, cultural, economic, and political
inherent factors. The analysis argues that misleading interpretations of disas-
ters, including of man-made hazards, have resulted in a limited and fallacious
understanding of disaster displacement and of its consequences. On the con-
trary, looking at disasters and disaster displacement from a vulnerability per-
spective would contribute to advancing a more comprehensive interpretation
of these phenomena and to better assessing international protection claims
based on, or associated with, those grounds.

1.2 Legal frameworks concerning disasters and disaster displacement

Although the aim of disaster law — namely that body of rules and principles
that govern the preparation for, response to, and recovery from disasters — is to
manage disaster risks and enhance resilience through a comprehensive, inte-
grated, and systematic approach (Singh, 2023), the lack of an agreed definition
of “disaster” in the international arena has posed severe challenges both to a
uniform conceptualization and application of relevant instruments (Bartolini,
2018) as well as to the reach of consensus over a commonly agreed codification
of the term “disaster”. Indeed, disaster law nowadays consists of a plethora of
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instruments at the international level that differ in terms of content, legal force,
and the type(s) of disasters they aim to address (Sommario, 2022). At the same
time, it has been noted that too many definitions of the term “disaster” coexist.
The fact that most international treaties concerning disaster risk management
provide their own, often sector-specific, definition of disaster means that one
single accepted definition of the term is lacking at the international level, leaving
space to an “anarchic” positivisation of disaster law (Sommario, 2025a, p. 36).
True, the EU legal order offers a definition of the term; however, its broad scope
of application and the misleading use of the term “natural disaster” provided in
its secondary legislation have not contributed much to clarifying its meaning.

The absence of a common understanding of the concept has also under-
mined a correct conceptualization of “disaster displacement”. Largely unde-
fined both at the EU and international levels, with the notable exception of the
notion proposed by the Nansen Initiative, as later explained, disaster displace-
ment currently lacks a legal and policy framework specifically designed to
directly deal with the phenomenon. Conversely, the latter is addressed through
a piecemeal approach, whereby broader frameworks mainly referring to migra-
tion and refugee issues, on the one hand, and climate change and disaster risk
reduction, on the other, cover some aspects of disaster displacement while
excluding others. Such a fragmentation is particularly visible at the EU level,
where disaster displacement considerations are included in different policy
domains without being comprehensively addressed.

1.2.1 Blurry boundaries: Different definitions of “disasters” at the international level

Several binding and non-binding arrangements at the international level
encompass a definition of “disasters” (Zorzi Giustiniani et al., 2018). The first
example is the Tampere Convention on the Provision of Telecommunication
Resources for Disaster Mitigation and Relief Operations (1998), which states
that a disaster is:

a serious disruption of the functioning of society, posing a significant,
widespread threat to human life, health, property or the environment,
whether caused by accident, nature or human activity, and whether
developing suddenly or as the result of complex, long-term processes.
(Article 1.6)

Adopted the same year, the Agreement among the Governments of the
Participating States of the Black Sea Economic Cooperation on Collaboration
in Emergency Assistance and Emergency Response to Natural and Man-made
Disasters (1998) defines a disaster as “an event in a definite area that has
occurred as a result of an accident, hazardous natural phenomena, catastro-
phe, natural or man-made, which may or have caused significant physical,
social, economic and cultural damage to human lives or environment”
(Article 2).
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Relevant soft-law instruments have also advanced different definitory solu-
tions. For instance, according to the Guidelines for the domestic facilitation
and regulation of international disaster relief and initial recovery assistance
(International Federation of Red Cross and Red Crescent Societies, 2007), a
disaster is

a serious disruption of the functioning of society, which poses a signifi-
cant, widespread threat to human life, health, property or the environ-
ment, whether arising from accident, nature or human activity, whether
developing suddenly or as the result of long-term processes, but exclud-
ing armed conflict. (Article 2)

In its proposed definition, the Institut de Droit International (2003) links dis-
asters with clear human rights implications, whereby a disaster means a calam-
itous event that endangers the health and physical integrity of people as well as
the right not to be subjected to cruel, inhuman, or degrading treatment, or
other fundamental human rights violations, and which could be of natural
origin (such as earthquakes, volcanic eruptions, floods, landslides, droughts,
fires, famine, epidemics), or man-made disasters of technological origin (such
as chemical disasters or nuclear explosions), or caused by armed conflicts or
violence (such as international or internal armed conflicts, violence, terrorist
activities) (Article 1.2).

The aforementioned definitions clearly share some key elements featuring dis-
asters. For instance, all of them qualify a disaster (1) as a man-made or natural
event, (2) of such a severity that is able to produce risks or to cause significant
damage to (3) persons, property, and/or the environment (de Guttry, 2012). Yet,
the terminology used differs with reference to the origin of the disaster, as the
inclusion of armed conflicts and violence in the definition of disaster is, for
instance, contested. Besides, there is no convergence regarding the nature and
duration of the disaster, whereby some definitions include long-term processes in
addition to sudden events, such as the Tampere Convention and the International
Federation of Red Cross and Red Crescent Societies’ Guidelines, whereas other
definitions only cover unexpected events. Finally, many definitions covering
occurred disasters also detail the severity threshold that must be met for an event
to fall within the established definition, for instance by requiring that the national
response of the affected State is insufficient to deal with the emergency.

In addition to the aforementioned disaster definitions, the Draft Articles on
the Protection of Personsin the Event of Disasters, adopted by the International
Law Commission (ILC, 2016a), is an authoritative international document
that aims to codify and progressively develop existing international law norms
on the subject matter. The need for the Draft Articles stemmed from the 2004
Indian Ocean Tsunami, which killed around 240,000 people in 12 States and
left more than one million people displaced (McAdam and Mulder, 2025a).
Article 3 defines a disaster as “a calamitous event or series of events resulting
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in widespread loss of life, great human suffering and distress, mass displace-
ment, or large-scale material or environmental damage, thereby seriously dis-
rupting the functioning of society”. Despite recognizing the importance of this
attempt in paving the way for a common definition agreed by the international
community, as it stands, it does not seem the best suited to describe the com-
plexity and breadth of disasters. Not only does it focus on occurred disasters
only, thus excluding foreseeable disasters, but it excessively emphasizes the
need for an event — or a series of events — to be catastrophic, thus delimiting
considerably its scope of application only to extreme events. In addition, the
definition set forth in Article 3 perceives disasters as events rather than a pro-
cess (Bartolini, Natoli and Riccardi, 2015).

Besides, some countries criticized this definition for its failure to reflect the
contemporary understanding of disasters and for its rigid delimitation (Scott,
2020, p. 11). For instance, both Germany and the US challenged the ILC’s
conceptualization of a disaster as an “event” rather than as “the consequences
of an event combined with vulnerable social conditions”, as also acknowl-
edged by the Sendai Framework for Disaster Risk Reduction that was adopted
just the year before. In addition, according to the Draft Articles, disasters are
such if they “seriously disrupt the functioning of a society”. Yet, the concept
of “society” has not been further qualified, in turn risking creating discrepan-
cies as to whether the entire society of the State should be affected. This risk
has been noted by Austria, which observed that disasters — such as an earth-
quake, an avalanche, a flood, or a tsunami — would rarely meet such a thresh-
old, thus excluding them from recognition (Scott, 2020, p. 11).

As currently conceived, Article 3 arguably fails to reflect the real nature of
disasters and does not recognize the broader social context in which disasters
take place. Article 3 may be revised and updated in the context of a universal,
legally binding treaty on the protection of persons in the event of disasters that
should be adopted by the UN General Assembly by the end of 2027 (UNGA,
2024). Yet, given that at the time of writing States are yet to submit proposals
for the treaty’s text, a definitive definition of disasters is still missing. At
UNGA’s Sixth Committee on the Topic of “Protection of Persons in the Event
of Disaster” that took place in late 2023, not all States seemed to be in favor of
a binding treaty on the matter. Whereas some — such as Egypt, China, and
Cameroon — did not clearly express their position on the adoption of a new
legal instrument, other countries appeared skeptical about its content or rele-
vance — including Iran and the US (Sommario, 2025b). For what the current
text of the Draft Articles is concerned, it barely mentions displacement at all.
Indeed, “mass displacement” is only mentioned as a possible defining charac-
teristic of disasters among many others. At the same time, the text does not
expressly acknowledge or articulate States’ obligation to protect the human
rights of people displaced in the context of disasters (McAdam and Mulder,
2025b), thus potentially undermining the Draft Articles’ significance in the
context of disaster displacement.
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1.2.2 Disasters’ legal and operational frameworks at the EU level

In the EU legal order, there has been a growing interest in enhancing coopera-
tion in the field of disaster relief in order to give proper protection to people,
environment, and cultural heritage (Villani, 2017). This interest has been cou-
pled with multiple attempts to define and exemplify disasters, although with
sometimes opaque results. A major challenge, which is persistently present in
relevant legal and operational EU disaster frameworks from the very outset to
the latest developments in this area, concerns the reference to “natural disas-
ters” as part of the definition. As better explained in the following sections,
disaster studies have long established that there is no such a thing as a “natu-
ral” disaster, as the human component is a constitutive element in all disasters.
The uncritical use of the expression “natural disaster” thus perpetuates a mis-
leading conceptualization of disasters, where the (potentially natural) hazard
predominates on the social context in which it takes place. This vision has been
criticized by the scholarship for several decades. Already in 1983, the “gener-
ally straightforward acceptance of natural disasters as a result of ‘extremes’ in
geophysical processes” (Hewitt, 1983, p. 5) was found to be outdated and inac-
curate (Scott, 2020, p. 14). Yet, this invalidated interpretation of disasters still
permeates the EU legislation. In addition, EU’s view of disasters has been tra-
ditionally broad and encompasses events that do not squarely fit within the
typical classifications of disasters promoted at the international level.

The first relevant reference to disasters traces back to the (2001) Council
Decision establishing a Community Civil Protection Mechanism, which aimed
to help ensure better protection of people, the environment, and property in
the event of “major emergencies”, which include “natural, technological, radi-
ological or environmental accidents occurring inside or outside the Community,
including accidental marine pollution” (Article 1). According to the Council
Decision, prevention was required for the protection against natural, techno-
logical, and environmental disasters (Preamble, para. 5). The use of the word
“accidents” instead of “disasters” to qualify major emergencies is peculiar, as
previous Resolutions adopted by the Council and the representatives of the
Governments of the Member States (Gestri, 2012, p. 107) on cooperation in
the context of civil protection systematically referred to “disasters” in place of
“accidents”.

The legislation regulating the Mechanism has been amended several times
in light of evolving challenges, which required the application of civil protec-
tion measures. Following the 2004 tsunami in the Indian Ocean, the Mechanism
was indeed revised through the recast Council Decision 2007/779/EC. In that
version, disasters and accidents seemed to refer to different phenomena, inso-
far as “major emergencies” denoted “natural and man-made disasters, acts of
terrorism and technological, radiological and environmental accidents, includ-
ing accidental marine pollution” (Article 1, emphasis added). In other words,
natural and man-made disasters were listed as something different from tech-
nological, radiological, and environmental accidents, although a definition or
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an exemplification of disasters is not provided in the text of the Decision. In
light of the increasing number of disasters occurring in the EU, in 2013 the
European Parliament and the Council adopted a new Decision establishing a
Union Civil Protection Mechanism, which repealed the previous ones. The
Union Mechanism aimed to protect “against all kinds of natural and man-
made disasters, including environmental disasters, marine pollution and acute
health emergencies, occurring inside or outside the Union” (Preamble, para. 3).
The Decision specified that against disasters caused by acts of terrorism,
nuclear, or radiological accidents, the Union Mechanism was expected to cover
only the preparedness and response actions within the field of civil protection.
There, disasters and accidents were not posed on the same line, as the former
seemed to be caused by the latter. In addition, the inclusion of acts of terror-
ism in the definition of disasters echoed the divergence of opinions at the inter-
national level concerning the inclusion of terrorism, armed conflicts, or
violence in its scope. Although the Preamble already offered a wide classifica-
tion of disasters, which also included health emergencies, the definition of dis-
asters provided by Article 4 was even wider, as it innovatively encompassed
“any situation which has or may have a severe impact on people, the environ-
ment, or property, including cultural heritage”.

In 2019, the 2013 Council Decision was amended to strengthen the Union
disaster response capacity and further develop Member States’ mutual assis-
tance, among others. However, Decision 2019/420/EU only mentioned natural
and man-made disasters without exemplifying them. Finally, in 2021, the
Parliament and the Council adopted a Regulation amending once again the
2013 Decision to enhance Member States’ disaster prevention and prepared-
ness. The 2021 Regulation expands the material scope of the Union Mechanism
by mandating protection “against all kinds of natural and man-made disasters,
including the consequences of acts of terrorism, technological, radiological or
environmental disasters, marine pollution, hydrogeological instability and acute
health emergencies, occurring inside or outside the Union” (Article 1.2). The
unsettled inclusion of acts of violence within the definition of disasters persists
therefore at the EU and international levels alike.

Akin to the Civil Protection Mechanism, the legal framework on civil pro-
tection has evolved through time. The entry into force of the Lisbon Treaty has
surely constituted a game changer in the EU legal framework, as Article 6.f of
Treaty on the Functioning of the European Union (TFEU) conferred a sup-
porting competence to the EU “to carry out actions to support, coordinate or
supplement the actions of the member States” in civil protection. In addition,
Article 196 TFEU encapsulated a specific legal basis in EU primary law for the
adoption of legislation on civil protection, whereby the EU shall encourage
cooperation between Member States with the aim to improve the effectiveness
of systems for preventing and protecting against natural or man-made disasters.
Ratione loci, the provision covers cooperation in the field of civil protection in
relation to disasters occurring both within the EU and in third countries.
Ratione materiae, Article 196 covers both natural and man-made disasters,
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although a definition of these concepts is lacking in the text. Its scope is very
broad in terms of the range of actions covered. Accordingly, the EU shall facil-
itate cooperation between the Member States with reference to risk prevention,
preparedness, and response to natural and man-made disasters. Hence, the EU
may adopt legally binding acts, but these shall not imply any harmonization of
Member States’ domestic laws in subjecta materia. Acts adopted under Article
196 TFEU follow the ordinary legislative procedure pursuant to Article 294
TFEU and are therefore adopted, upon a proposal from the European
Commission, by the European Parliament and the Council, the latter deciding
by qualified majority. This is a relevant improvement compared to the pre-Lis-
bon legal framework, in which acts in this area were adopted on the basis of the
flexibility clause (now Article 352 TFEU), which required unanimity in the
Council.

Finally, Article 222 TFEU (the so-called “solidarity clause”) introduced by
the Lisbon Treaty poses a duty upon the EU and its Member States to, inter
alia, “assist a Member State in its territory, at the request of its political author-
ities, in the event of a natural or man-made disaster” (Article 222.1(b) TFEU).
The material scope of the provision thus includes both natural and man-made
disasters overwhelming the response capacity of the victim Member State.
From the text of the provision, it is clear that Article 222 applies when the dis-
aster occurs within the EU territory, while it is still disputed whether the norm
also covers a natural or man-made disaster that originates in the territory of a
third country but has cross-border impacts affecting one or more Member
States (Gestri, 2012). The geographical scope of Article 222 differs from that
of Article 196, which instead expressly covers civil protection cooperation for
preventing and protecting against natural and man-made disasters both inside
and outside the EU.

Although a definition of disasters is not provided in Article 222, certain
Member States have advanced their own interpretation of its scope of applica-
tion. According to the (2012) Austrian delegation, for instance, the term “dis-
aster” under Article 222 encompasses

nuclear incidents (not involving terrorist attacks, e.g. Chernobyl-like sit-
uations); large-scale contamination of rivers, bodies of water, coastline,
or geographic areas (e.g. due to industrial accidents); massive floods
affecting larger parts of the territory of a [Member State]; earthquakes;
volcano eruptions; landslides; avalanche catastrophes; large-scale forest
fires; situations requiring the evacuation of larger groups of the popula-
tion; break-down of transportation systems (e.g. caused by floods, snow,
earthquakes); pandemics; large-scale infrastructure failures (e.g. caused
by lack of electricity/gas supply, computer/network failures).

The Austrian view of natural and man-made disasters is a wide one, which
covers not only sudden-onset and slow-onset events, but also severe conse-
quences of disasters, such as break-down of transportation systems and
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large-scale infrastructure failures. Conversely, it excludes terrorist attacks,
which were instead foreseen in the various pieces of legislation governing the
Civil Protection Mechanism.

1.2.3  Disaster displacement in international firameworks

A number of international arrangements referring to different law domains
(climate law, disaster law, and migration law, among others) call for the need to
enhance understanding, coordination, and cooperation with regard to disaster
displacement and to substantially reduce the risk of disaster and related losses
through identified targets and priority areas. It is relevant to note that although
many of them lack legal force, they have been elaborated through intergovern-
mental consultation or negotiation processes and therefore reflect the agreed
position of the international community on the issue at stake. While “human
migration” was already discussed more than 30 years ago in the First
Assessment Report of the Intergovernmental Panel on Climate Change (IPCC)
as potentially being one of the most significant impacts of climate change, the
first officially documented reference to migration and displacement in this con-
text, although in general terms, can be found in the Cancun Adaptation
Framework (UNFCCC, 2010, para. 14(f)). It invited all parties to undertake
measures to enhance understanding, coordination, and cooperation with
regard to displacement, migration, and planned relocation in the context of
climate change. Likewise, the Conference of the Parties’ Decision on Loss and
Damage (UNFCCC, 2012, para. 7.vi) acknowledged that further work was
needed to advance the understanding of and expertise on loss and damage,
which included the way in which climate change was affecting patterns of
migration, displacement, and human mobility.

Since 2015, the international attention toward disaster displacement has
notably increased and has resulted in relevant arrangements, most notably the
2015-2030 Sendai Framework for Disaster Risk Reduction (2015), the 2030
Agenda on Sustainable Development (2015), the Nansen Initiative’s Agenda
for the Protection of Cross-Border Displaced Persons in the Context of
Disasters and Climate Change (2015), and the Task Force on Displacement
(2015) under the Executive Committee of the Warsaw International Mechanism
for Loss and Damage.

First, the Sendai Framework is a non-binding international arrangement
that is yet the result of stakeholder consultations and inter-governmental
negotiations, which includes relevant commitments on the prevention as well
as the response and recovery in the aftermath of disaster displacement.
According to Kilin (2015), the issue of displacement was highly contentious
and delayed the adoption of the final text. Yet, this did not prevent the Sendai
Framework from acknowledging displacement as one of the most serious con-
sequences of disasters as well as the positive contributions of migrants in
disaster risk reduction (para. 33h). It also acknowledges that national and
local authorities must promote regular disaster preparedness, response, and
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recovery exercises to ensure rapid and effective response to disasters and related
displacement, including access to safe shelter, essential food, and non-food
relief supplies, as appropriate to local needs. Second, the 2030 Agenda
acknowledges that the adverse impacts of climate change and environmen-
tal degradation represent a serious threat to the achievement of the
Sustainable Development Goals and recommends States to ensure that
efforts to combat climate change also achieve sustainable development, pro-
vide humanitarian assistance, manage the flow of displaced people, and sus-
tain peace.

Third, the Protection Agenda (2015a), endorsed by 109 States and the EU,
was developed in the framework of the Nansen Initiative, a State-led and bot-
tom-up consultative process, which sought to build consensus on protecting
people displaced across borders in the context of disasters and the effects of
climate change. It aimed to enhance the understanding of disaster displace-
ment and put forward a comprehensive approach that primarily focused on
protecting people displaced across borders. Among others, it notes that while
most movements will take place within countries, there remains a significant
protection gap (both legal and operational) for those who cross an interna-
tional border. In recent decades, at least 50 States have “received or refrained
from returning people in the aftermath of disasters, in particular those caused
by tropical storms, flooding, drought, tsunamis, and earthquakes” (p. 6). In
doing so, it identifies a broad set of effective practices in the Pacific, Latin
America, the Horn of Africa, Southeast Asia, and South Asia that could be
used by States to ensure more coordinated responses, while calling for the
cross-cutting integration of disaster displacement and related practices into
policy and normative frameworks. In light of the gaps and challenges identi-
fied, the Nansen Initiative recommends, inter alia, that States consider explor-
ing whether, and if so under what circumstances, regional instruments on
refugee and human rights law can and should be interpreted as applying to
cross-border disaster displacement situations, while considering reviewing
domestic laws and policies to enable the temporary admission, stay, or non-re-
turn, as well as lasting solutions, for cross-border displaced persons in disaster
contexts, especially taking into account the specific needs of vulnerable per-
sons. Finally, migration has been anchored to the 2015 Paris Agreement on
Climate Change, where signatory States should take the rights of migrants into
account when developing and implementing climate policies. The Executive
Committee of the Warsaw International Mechanism for Loss and Damage
under the Paris Agreement, whose aim is to address loss and damage associ-
ated with the impacts of climate change and disasters in developing countries,
established a task force on displacement to develop recommendations for inte-
grated approaches to avert, minimize, and address displacement related to the
adverse impacts of climate change. In particular, the task force has committed
to advancing the understanding of internal and cross-border displacement in
the context of climate change by promoting research analysis, data collection,
and policy recommendations.
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In addition, in the context of the New York Declaration on Refugees and
Migrants (UNGA, 2016), all 193 UN Member States agreed that the adverse
impacts of climate change, environmental degradation, and disasters represent a
cause of forced movement and recognized the need for a comprehensive approach
to human mobility at the global level. The Declaration initiated a process of
intergovernmental consultations and negotiations that culminated in the adop-
tion of the Global Compact for Safe, Orderly and Regular Migration (GCM)
and the Global Compact on Refugees (GCR) by the UNGA (2018a, 2018b). The
GCM is a non-binding, intergovernmental arrangement covering all aspects of
cross-border migration through 23 Objectives. In comparison to the GCR, the
GCM has received a lower endorsement rate (152 States including 19 EU
Member States). In addition to other dimensions characterizing current migra-
tion movements, it explicitly refers to disasters as a root cause of migration and
displacement. In particular, it encourages countries to develop adaptation and
resilience strategies to disasters and adverse effects of climate change that take
into account migration as well as to integrate displacement considerations into
disaster preparedness strategies. It also recalls the need to harmonize mecha-
nisms to address the vulnerabilities of people affected by disasters and to provide
them with adequate humanitarian assistance (Objective 2). Moreover, it encour-
ages States to develop and use practices such as humanitarian visa or temporary
work permits for migrants compelled to leave their home countries “[...] owing to
slow-onset natural disasters, the adverse effects of climate change, and environ-
mental degradation”, including by devising planned relocation and visa options,
should return not be feasible (Objective 5). Yet, the baseline analysis report
under the GCM has stressed that “efforts to address and minimize adverse driv-
ers of human mobility have received greater attention as compared to other pol-
icy areas in relation to these issues, which also aligns with and reflects the current
prevention-oriented priorities of international cooperation” (Mokhnacheva,
2022, p. 67).

Unlike the GCM, the GCR was drafted by UNHCR in broad consultation
with UN Member States and was submitted as part of the annual UNHCR
report to the UNGA. The GCR was then endorsed by 181 States, including all
EU Member States except for Hungary and Poland, and represents the politi-
cal will to galvanize action for an improved response to refugee situations as
well as to uphold States’ commitments to existing standards under interna-
tional refugee law and human rights law. The GCR recognizes the role of dis-
asters in interacting with the drivers of refugee movements and confirms the
potential applicability of the Convention relating to the Status of Refugees
(1951, Refugee Convention) to protect people displaced in the context of dis-
asters. This is particularly relevant considering that 90% of refugees already
come from countries extremely vulnerable to disasters, climate change, and
environmental degradation (UN News, 2021). The GCR also encourages
States to equip with adequate preparedness and prevention measures, early
warning and early action mechanisms, and to include refugees in disaster
risk reduction strategies. Finally, it recommends applying international and
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regional instruments, including temporary protection and humanitarian stay
arrangements, in a way which avoids protection gaps and enables all those in
need of international protection to find and enjoy it.

Apart from the Protection Agenda (2015a), none of the aforementioned
instruments provide a definition of disaster displacement. In addition, most
international arrangements hereby examined do not draw specific attention to
disaster displacement, which is rather included among the other human mobil-
ity patterns exacerbated by the adverse effects of climate change, broadly
framed, that States need to consider when developing and implementing rele-
vant measures. Despite the undisputed relevance of these arrangements, their
contribution to advancing the understanding of the complex phenomenon at
stake and its impact on the need for protection is therefore moderate.

On a separate note, it is relevant to stress the work done by the Council of
Europe to advocate for the need to recognize protection to people displaced in
the context of climate change and disasters. In 2009, the Parliamentary
Assembly of the Council of Europe adopted a resolution and a recommenda-
tion on the matter. Resolution No. 1655 (2009a) acknowledges that

[...] one of the most fundamental issues in climate change and environ-
mentally induced migration is that it is a global process, not a local crisis.
Hence, it is the responsibility of the global community and not only that
of local and national authorities to engage in proactive intervention.

(para. 8)

It also invites the Member States to consider the elaboration of a specific protec-
tion framework either in a separate convention or as part of multilateral environ-
mental treaties, or both. Alternatively, the Parliamentary Assembly encourages
the respective United Nations agencies to consider creating principles of existing
international law on climate-related displacement. Recommendation No. 1862
(2009Db) reiterates these proposals and further focuses on the possibility of add-
ing a new protocol to the ECHR, concerning the right to a healthy and safe
environment.

Ten years later, the Parliamentary Assembly adopted Resolution 2307
(2019), where it stresses again the role of climate change and disasters in trig-
gering internal and cross-border displacement. Among other things, it calls on
the Member States of the Council of Europe to include protection statuses in
their asylum systems for people fleeing long-term climate change in their coun-
try of origin. The Parliamentary Assembly partially grounds this need on the
particular responsibility that industrialized Member States carry with respect
to third countries affected by man-made climate change “and should therefore
provide appropriate asylum for climate refugees” (para. 4.5).

1.2.4 Disaster displacement in the EU legal order

EU institutions have been dealing with disaster displacement for the past 25
years from multiple perspectives and to different extents. Surely, the way in
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which EU institutions have approached disaster displacement has evolved
through time, meaning that references to it have become more substantial,
while their position toward the breadth of the phenomenon and its implica-
tions for the stability and security of the Union has been slightly amended in
light of progressively available scientific data. Initially concerned about the
potential effects of climate change on pushing millions of people to seek pro-
tection in Europe, for instance, EU institutions then acknowledged, as later
described, that mobility linked to climate and environmental factors would not
constitute a threat to the stability of the Union insofar as those movements
would be mostly internal.

Yet, these seem to be pale improvements, as the overall understanding of,
and engagement with, disaster displacement by EU institutions has been so far
severely limited and influenced by the deterrence paradigm deeply rooted in
EU Member States policies, as will be better explained in Chapter 3. Mostly
cited in the Union’s security and migration policy domains, in addition to spo-
radic references in its climate policy, disaster displacement is overall superfi-
cially addressed. Legal reflections on the EU and its Member States’ potential
obligations toward disaster displacement stemming from the EU Treaties are
widely missing and existing analyses rarely go beyond a cursory reading of
existing norms and policies at the international and EU levels. At the same
time, policy actions on the topic frequently adopt a one-sided narrative based
on external interventions in third countries to prevent the root causes of “irreg-
ular migration”, including climate change and disasters.

Besides, a contemporary understanding of disaster displacement is lacking
in the work of EU institutions, whereas a comprehensive and systemic integra-
tion of disaster displacement into all relevant policy fields is yet to be achieved.
Finally, the Union’s engagement in the international arena in finding concrete
protection solutions for people displaced in the context of disasters remains
feeble despite relevant opportunities to play a more determinant role.
Emblematically, in its negotiating position for the GCM, the EU (2018) mainly
focused on the need to address the drivers of disaster displacement, and rec-
ommended enhancing climate risk assessment to better predict the impact on
migration; integrating human mobility and migration management into disas-
ter risk reduction policies, enhancing preparedness, early warning, and climate
adaptation strategies; addressing drivers of migration through an integrated
approach to conflict and crises. In addition, from July 2022 to December 2023
the EU chaired the PDD, one of the most authoritative State-led processes
specifically addressing disaster displacement. However, no concrete results
have been achieved under the EU Presidency in terms of policy or legal devel-
opments or intergovernmental negotiations on the matter (Delegation of the
EU, 2024).

What clearly emerges from the analysis of legal and policy documents in
addition to research studies commissioned by EU institutions is that whereas
the Commission and the Council have traditionally embraced a cautious and
securitized approach toward displaced persons in disaster contexts, especially
when it comes to protection, the European Parliament has over time stood out
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for its safeguarding approach. The following offers an examination, with no
claim of exhaustivity, of the main EU policies and tools so far used to address
disaster displacement, that is, the Union’s policies on security, migration, and
climate, stressing the different positions of relevant EU institutions.

1.2.4.1 Disaster displacement in EU security policy

The initial lack of reliable scientific evidence on the impact of climate change
on human mobility combined with the scarce knowledge on the topic origi-
nally fed misleading narratives, whereby millions of people in developing
countries affected by climate change would leave their homes and seek protec-
tion in more developed regions. Predictions of “mass migration induced by
climate change” have therefore taken root in Europe.

The European Parliament — the first EU institution to mention the issue of
the impact of climate change on human mobility in general, and disaster dis-
placement in particular — offers an emblematic example. In its resolution on
“The Environment, Security and Foreign Policy”, the European Parliament
(1999) engaged in an incongruent representation of the broad nexus between
climate change and displacement, whereby people fleeing the consequences of
climate change were depicted both as a security threat to the EU and as help-
less victims in need of legal protection. On the one hand, the Parliament
warned against the impacts of climate change on refugee movements, where
“environmental refugees” had already outnumbered “traditional refugees”
fleeing conflicts and persecution. The massive displacement of around 25 mil-
lion “environmental refugees”, it argued, could result in direct pressure on EU
migration, development, and humanitarian aid policies as well as in indirect
pressure on security problems for the EU. In the Parliament’s opinion, the exo-
dus of “environmental refugees” emerged as a new threat to security, whose
severity was to be equated to that of ethnic conflicts, terrorism, and interna-
tional crime. On the other hand, the Parliament shared the view that people
fleeing the adverse effects of climate change also suffered from social, political,
and economic problems that would result in conflicts and violence and must
therefore be given official recognition.

The next documents on the topic saw climate change as a threat multiplier
exacerbating security and migration challenges. For instance, the paper on
“Climate Change and International Security” jointly prepared by the High
Representative of the Union for Foreign Affairs and Security Policy and the
European Commission (2008) focused on the types of conflicts — ranging from
conflict over natural resources to border disputes, from radicalization to ten-
sions over energy supply — that climate change could spur in different regions
of the world, in turn affecting the security of Europe. Migration, in particular,
is seen as a direct consequence of the impact of climate change that, in combi-
nation with poor health conditions, unemployment, and social exclusion, risks
increasing conflicts in transit and destination countries. The paper analyzed
migration as a stand-alone form of conflict akin to violence generated by land
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loss or resource scarcity and referred to the possible increase of conflicts due to
the “environmental migration” of millions of people by 2020. “Europe”, the
paper argued, “must expect substantially increased migratory pressure” (High
Representative of the Union for Foreign Affairs and Security Policy and the
European Commission, 2008, p. 4).

Later policy documents seem to abandon the rhetoric of massive immigra-
tion to focus on climate change as a threat multiplier and on migration or dis-
placement as part of its spillover effects. In other words, what actually posed
risks to EU security was not migration per se, rather climate change that,
among other factors, triggered such movements. The solution was therefore to
intervene in third countries vulnerable to climate change to prevent the adverse
effects of disasters, in turn decreasing forced movements. Emblematically, in a
Joint Communication on a new perspective on the climate-security nexus, the
European Commission and the High Representative (2023) dived into the dif-
ferent forms through which the climate-security nexus can manifest, including
through food insecurity; migration and displacement; health emergencies; scar-
city and instrumentalization of natural resources; and in carrying out defense
operations. Accordingly, the EU must be prepared for the spillover effects of
disasters, sea level rise, and climate change on, inter alia, irregular migration
and displacement of people fleeing from uninhabitable areas. Among other
initiatives, the Joint Communication announced the development of annual
global analyses on the effect of climate change on conflicts, migration, and
competition over natural resources to be carried out by the Commission ser-
vices and the European External Action Service. In addition, it aimed to better
integrate the climate-security nexus in the EU’s external action by including the
environmental component into humanitarian interventions and military oper-
ations as well as by carrying out an analysis of the nexus between climate,
peace, and security in strategic third countries. The document followed the
Council conclusions on climate and energy diplomacy (2023, para. 51), which
reiterated the importance of the climate-security nexus for the EU and
described the climate crisis as “a global and existential threat that must be
addressed as a central component of the EU’s foreign and security policy”.
Furthermore, in the Council Conclusions on green diplomacy (2024), it stressed
the need to fully understand the two-way relationship between climate change
and conflict as well as the impact of the former on the latter and vice versa and
to adopt an integrated approach to the nexus between climate, peace, and secu-
rity in the external action of the EU and its Member States. In doing so, it cited
in passing the importance of an enhanced understanding of the impact of cli-
mate change and environmental degradation on displacement and migration.

In brief, whereas at the beginning migration in the context of climate change,
broadly speaking, was seen by EU institutions as a concrete threat to its secu-
rity, later documents seem to slightly shift the focus and start considering
human mobility as part of the spillover effects of climate change. Yet, this
feeble change in the narrative has not replaced the securitization of the nexus
between climate change and mobility, including displacement.



26 Disaster Displacement and International Protection in the EU

1.2.4.2 Disaster displacement in EU migration policy

Despite representing one of the most relevant policy areas where to address the
wide variety of aspects related to the prevention and protection against disas-
ter displacement, the Union’s migration policy has neglected the issue for a
very long time and until the Stockholm Programme 2010-2014 orienting the
cooperation in the policy areas of justice and home affairs of the EU Member
States. In that document, the Council (2009, p. 63) considers that a political
priority for the years to come would be to address the connection between cli-
mate change, migration, and development, and invites the Commission to ana-
lyze the effects of climate change on cross-border migration, including its
potential effects on immigration to the EU.

After a brief reference to climate change as a driving factor of migration
and displacement in the context of the EU Global Approach to Migration
and Mobility (2011), the request of the Council was taken up by the
Commission in two specific Staff Working Documents that explicitly focus on
the nexus between climate change, migration, and displacement. In its Staff
Working Document on “Climate change, environmental degradation, and
migration”, the Commission (2013b) provides an overview of the nexus
between climate change and migration, highlighting the protection challenges
for people displaced owing to environmental factors. In particular, the
Commission argues that refugee status cannot be applied in this context, as
environmental degradation can neither amount to persecution pursuant to
Article 1A(2) of the 1951 Refugee Convention nor be linked to one of the five
persecution grounds. Similarly, subsidiary protection enshrined in the
Qualification Directive 2011/95/EU is not applicable since it does not include
climate or environmental factors among the components of serious harm
which can lead to granting such protection. The Commission mentions labor
migration and mobility from environmentally degraded areas among the
adaptation responses to displacement along with improved climate mitigation
measures, emergency responses, and increased resilience.

Interestingly, although the Commission recognizes that disaster displace-
ment cannot be totally eradicated, it does not expressly point to internal policy
measures to address the protection need of people displaced in the context of
disasters, such as the creation of new protection pathways or a better applica-
tion of existing ones, which are absent from the list of recommendations for
building a comprehensive policy on the issue. Conversely, the focus is squarely
on the external dimension with the aim to increase resilience and reduce the
impact of climate change in siru. Emblematically, “adaptation and risk reduc-
tion measures addressing displacement should be targeted towards allowing
persons who wish to remain in communities affected by environmental change
to do so” (Commission, 2013b, p. 22). Even when evaluating well-managed
legal mobility and labor migration from countries vulnerable to climate change,
the Commission carefully refrains from alluding to the possibility of creating
regular pathways to the EU, specifying that (labor) migration channels can be
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created within third countries (rural-to-urban), or involving other “developing
countries in the same region” (Commission, 2013b, p. 28). What is more, when
addressing the need for the EU migration and development agenda to draw
attention to the links between migration and climate change, the document
rigidly circumscribes the analysis to the possibility to ensure that future initia-
tives on remittance transfers would better take into account the needs of
regions suffering from disasters, on the one hand, and to support the engage-
ment of diasporas in development activities, as well as to promote the return
of migrants and diaspora groups that possess skills which could strengthen
adaptation in their communities of origin, on the other hand.

The second Staff Working Document on “Addressing displacement and
migration related to disasters, climate change and environmental degrada-
tion”, prepared by the Commission (2022), reiterates the impossibility for peo-
ple displaced in the context of disasters to be protected under the Refugee
Convention and Qualification Directive as falling outside their scope of appli-
cation. To address the issue, the Commission recommends expanding external
cooperation to cover climate-related challenges; facilitating measures to avert-
ing, minimizing, and adapting to disaster and related displacement; strength-
ening operational responses and multilateralism; promoting policy and
programming coherence. Once again, the Commission refrains from approach-
ing the question of the protection of people displaced in the context of disas-
ters crossing an EU border. The Commission’s commitment in this field
remained minimal, as it merely advises the EU “[...] to seek to reflect further on
the assistance and the protection needs of people displaced by disasters, the
adverseeffects of climatechange and environmental degradation” (Commission,
2022, p. 18, emphasis added).

Other references to disaster displacement, although superficial in content,
can be found in the European Agenda on Migration, where the Commission
(2015a) mentions climate change as one of the root causes of irregular migra-
tion and forced displacement alongside civil war, persecution, and poverty, and
in the Commission Communication “Lives in Dignity: from Aid Dependence
to self-reliance” (2016b), which generally acknowledges that climate and envi-
ronmental factors can induce displacement without however elaborating on it.
Likewise, the accompanying Staff Working Document (European Commission,
2016c¢) simply suggested dedicating policy attention to the topic for future
work. Similarly, the Council conclusions on the EU approach to forced dis-
placement and development (2016) highlight that disasters and climate change
represent challenges to tackle when addressing displacement.

To conclude, climate change and disasters almost never appear in the latest
package of legislative proposals and reforms to the Common European
Asylum System (CEAS), namely the New Pact on Migration and Asylum
(European Commission, 2020), and are not addressed in any of the new or
reformed arrangements of the Pact. The only two references to the topic are
made in the context of the EU’s relationship with third countries, where differ-
ent policies, including on migration and climate change, should not be dealt
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with in isolation. As the world’s largest provider of development assistance, the
Commission ensures that the EU would continue to work with third countries,
inter alia, to reduce poverty, promote democracy, and to address the challenges
of climate change, which could all help people feel that their future lies at
home. The lack of meaningful references to disaster displacement in the New
Pact does not only represent a missed opportunity for the EU to provide com-
prehensive responses to such a complex phenomenon but also does not align
with the indications provided by Article 11 TFEU, which mandates environ-
mental protection requirements to be integrated into the definition and imple-
mentation of the Union’s policies and activities. Similarly, Article 37 of the EU
Charter on Fundamental Rights (EU Charter) requires the integration of a
high level of environmental protection and the improvement of the quality of
the environment into EU policies and ensured in accordance with the principle
of sustainable development.

For its part, the European Parliament has contributed to advancing the
research on the nexus between climate change and migration, with also refer-
ences to disaster displacement, by commissioning studies on the matter and
adopting relevant resolutions encouraging other EU institutions, particularly
the Commission and the Council, to explore the issue further.

The first study commissioned by the European Parliament (2011) on
“Climate Refugees” aims to take stock of the discussion on the nexus between
climate change and migration as well as of the protection gaps affecting this
category. In light of the limited responses available at the international and EU
level — where the 1951 Refugee Convention was not made to respond to climate
threats, the Qualification Directive would hardly apply due to its high thresh-
old, while the Temporary Protection Directive 2001/55/EC is affected by a
cumbersome activation mechanism — the study recommends the EU to endorse
a holistic approach to improve the environmental conditions in third countries
vulnerable to climate change, while ensuring that different protection statuses
are made available to efficaciously respond to migrants’ protection needs.
Another very important study commissioned by the Parliament on the topic,
titled “Climate Change and Migration” (2020), outlines the persisting legal
challenges to the recognition and protection of people displaced by climate
change, disasters, and environmental degradation at the international and EU
levels, and recommends the EU to improve its response to the challenges posed
by these factors both in its internal and external dimensions.

The Parliament’s attention toward disaster displacement has been conveyed
also in its resolutions. In a 2017 Resolution, it shares the view that people dis-
placed by the effects of climate change should be given a special international
protection status, while also calling for an expansion of the definition of refu-
gees to include those forcibly displaced by extreme poverty, climate change, or
“natural disasters” (European Parliament, 2017, para. 31). It also stresses the
need for EU external action to provide assistance to people who have been
displaced due to climate change and to enhance international cooperation
“to address the challenge of environmental migration” (para. 37). Subsequently,
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it remarkably acknowledges the impact of climate change, environmental deg-
radation, and disasters as a driver of both migration and displacement and
regretted “the lack of human rights protection at international level for indi-
viduals who are suffering as a result”, while calling on the Commission and the
Member States to cooperate “on the development of an international frame-
work for addressing climate-induced displacement and migration both at inter-
national forums and in the EU’s external action” (European Parliament, 2021,
para. 17). Two years later, in the context of a resolution on a European Day for
the victims of the global climate crisis, it acknowledged the need to raise aware-
ness of the humanitarian crises caused by climate change, which are driving the
displacement of people from their homes (European Parliament, 2023, para.
C). Finally, it is worth noting that members of the European Parliament have
actively engaged in the debate on “environmental refugees”. Among others,
they proposed to establish an EU common status for “ecological refugees”
expanding the protection offered under the Qualification Directive, the
Temporary Protection Directive, and the Return Directive 2008/115/EC to
include climate change (Kraler, Katsiaficas, and Wagner, 2020).

As seen, in the context of the Union’s migration policy, EU institutions have
embraced starkly different positions. Whereas the Commission has remained
totally silent on the need to protect people displaced in the context of disasters,
the Parliament has encouraged the EU to expand its protection instruments to
include climate change and disasters, while calling for the adoption of a spe-
cific framework and regulatory status. Both institutions have then promoted a
focus on the EU’s external dimension, especially by leveraging international
cooperation with third countries vulnerable to climate change, however with
different scopes: With a view of improving environmental conditions there,
according to the Parliament, and to limit irregular migration, according to the
Commission.

1.2.4.3  Disaster displacement in EU climate policy

Despite one would expect to find disaster displacement considerations in EU
climate policy for the sake of policy coherence, these are instead severely lack-
ing. So far, only a handful of vague and general references have been made to
disaster displacement in climate policy tools, which hardly go beyond the con-
firmation of the relevance of integrating climate adaptation measures in migra-
tion policymaking, such as in the context of the EU Strategy on Adaptation
to Climate Change (European Commission, 2013a). The Commission
Communication on the European Green Deal (2019b) constitutes a relevant
missed opportunity. The Green Deal was presented as an ambitious, compre-
hensive, and innovative strategy through which the EU aims to achieve cli-
mate neutrality by 2050 and to transition toward a new emissions-free future,
in which both economic prosperity and environmental sustainability will suc-
ceed only if they are just and inclusive, in keeping with the principle of
“leav[ing] no one behind”, enshrined in the 2030 Agenda on Sustainable
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Development. The Green Deal particularly focuses on eight policy areas (cli-
mate change, energy, biodiversity, agriculture, industry, infrastructure, mobil-
ity, and pollution). Despite its cross-cutting elements, the Green Deal’s
engagement in addressing the relevant connection between climate change and
displacement is feeble as it only foresees to enhance cooperation with partners
in order to prevent environmental and climate challenges from becoming
sources of conflict, displacement, and forced migration, among others.

In the Green Deal, third-country nationals, including those having lived
experience of disaster displacement, are simply not part of the picture. Not
only has the link between climate change and displacement been neglected,
but there is no interest in including non-EU nationals in the just transition.
The extremely few references to displacement that can be found in the text of
the Green Deal are declaratory in nature and do not foresee any concrete
action by the EU in this regard. The Communication only recognizes that the
global climate challenge is a significant threat multiplier and a source of insta-
bility and that the EU should therefore work with all partners to prevent it
from becoming a source of conflict, food insecurity, displacement, and migra-
tion. Connected to the Green Deal, the only other instrument that hints at
disaster displacement is the new EU Strategy on Adaptation to Climate
Change (European Commission, 2021), which calls on the EU to support the
design and implementation of disaster risk finance strategies, adaptation
strategies, programs, and projects, which should be framed in a conflict-sensi-
tive way to reduce, among others, the risks of climate-related displacement
and to better understand and manage the link between climate change, secu-
rity, and mobility.

The lack of disaster displacement considerations into EU climate policy
echoes the silence at the international level, where neither the UNFCCC nor
the Kyoto Protocol (Kyoto Protocol, 1997) specifically cover the issue of pro-
tection for people displaced in the context of disasters. Yet, the Paris Agreement,
which succeeds the Kyoto Protocol, goes beyond the distinction used to be
made by most international environmental treaties between environmental
protection and human rights, recognizing the impact of climate change on the
full exercise of those rights, including the rights of migrants. Yet, the Green
Deal does not follow such a narrative.

1.3 Framing disasters through vulnerability lenses

In opposition to the definitory attempts at the international level and the elu-
sive scope of the term at the EU level, disaster studies have long acknowl-
edged the importance of the social context in disaster settings, whereby
disasters are presently conceived as the intersection between physical and social
environments (IPCC, 2012; Wisner et al., 2004). In this field, it is now well estab-
lished that disasters are “social constructs based on the presence of potentially
damaging physical events but seriously and dominantly conditioned by
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society’s perceptions, needs, demands, decisions and practices” (Oliver-Smith
et al., 2017, p. 469). Therefore, from this perspective, the exposure to disasters
is largely determined by the combination of certain catastrophic events with
human, environmental, social, and structural vulnerabilities, as well as with
people’s capacity to be resilient and cope with them. This is the stance taken by
UNDRR (2022), which conceives disasters as

a serious disruption of the functioning of a community or a society at
any scale due to hazardous events interacting with conditions of expo-
sure, vulnerability and capacity, leading to one or more of the following:
human, material, economic and environmental losses and impacts.

This interpretation has been also endorsed by the UNGA’s intergovernmental
expert working group on indicators and terminology relating to disaster risk
reduction (2016).

This book endorses the UNDRR’s definition of disaster for several reasons.
First, it is framed as a flexible definition, which is able to cover disasters “at any
scale”, thus not necessarily large-scale phenomena and also affecting a limited
number of persons. Second, it comprehensively covers both natural and man-
made events as well as slow- and rapid-onset events. It seems therefore broad
enough to capture the different modalities through which disasters can unfold.
Third, it expressly mentions the conditions of exposure, vulnerability, and
capacity as key variables to be considered, thus promoting a clear shift toward
a wider social context (Lauta, 2016).

The prevailing definition of exposure in the area of disaster studies refers to
“the situation of people, infrastructure, housing, production capacities and
other tangible human assets located in hazard-prone areas” (UNGA, 2016).
Hence, being in the proximity to a disaster makes the person exposed to it,
although it does not automatically imply to be vulnerable to it. For its part,
vulnerability is generally defined as “the conditions determined by physical,
social, economic and environmental factors or processes which increase the
susceptibility of an individual, a community, assets or systems to the impacts
of hazards” (UNGA, 2016). In other words, this definition recognizes that cer-
tain people may have a higher propensity or predisposition to be adversely
affected by hazards and may lack the capacity to cope with them. Vulnerability
depends on a wide range of factors, which may also interrelate. As observed by
ICJ Judge Charlesworth (2025), “many people experience intersecting forms of
discrimination” (para. 24) based on their gender, race, class, ethnicity, sexual-
ity, age, disability, social and economic status, or geographical location, which
often compound their vulnerability to climate change, exacerbate inequity, and
magnify injustice (IPCC, 2022b, p. 22). Finally, capacity is defined as “the com-
bination of all the strengths, attributes and resources available within an organ-
ization, community or society to manage and reduce disaster risks and
strengthen resilience” (UNGA, 2016). Capacity may include infrastructure,
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institutions, human knowledge and skills, and collective attributes such as
social relationships, leadership, and management. Hence, according to the
UNDRR, disasters occur when people in conditions of vulnerability are
exposed to hazards and do not have the adaptive capacity to cope with them.
Among the recognized consequences of disasters, the UNDRR definition
mentions human losses and impacts, which include displacement.

1.4 Rethinking the impact of disaster displacement through
vulnerability lenses

The UNDRR definition of disaster has inspired the definition of disaster dis-
placement coined by the Nansen Initiative (2015a, p. 16), according to which
disaster displacement refers to

a situation where people are forced to leave their homes or places of
habitual residence as a result of a disaster or in order to avoid the impact
of an immediate and foreseeable natural hazard. Such displacement
results from the fact that affected persons are (i) exposed to (ii) a natural
hazard in a situation where (iii) they are too vulnerable and lack the resil-
ience to withstand the impacts of that hazard.

It also notes that disaster displacement may occur within a country or across
borders. This definition has been endorsed by 109 States. Moreover, the PDD
(2017), which replaces the Nansen Initiative, UNHCR (2017a), and UNDRR
(2018), endorse the same definition. The broad policy consensus surrounding
this notion of disaster displacement fits in the modern approach to disasters
and presents an expanded conceptualization of disasters, which covers not
only occurred disasters but also foreseeable ones, thus also admitting the pos-
sibility of including displacement in anticipation of a disaster. This book thus
endorses the Nansen Initiative’s definition of disaster displacement and applies
it specifically to cross-border movements.

Moreover, this is in line with other authoritative sources investigating
the impact of climate change. The IPCC (2014, p. 4) has acknowledged that
“people who are socially, economically, culturally, politically, institutionally
or otherwise marginalized are especially vulnerable to climate change and
also to some adaptation and mitigation responses”. Some years later, the
IPCC (2022a) confirmed that climate change, including unfolded disasters, is
contributing to humanitarian crises where hazards interact with high vulner-
ability, whereby common factors of vulnerability encompass poverty, weak
governance, and limited access to basic services and resources that gravely
impinge the capacities of households and communities to be resilient.
Exacerbating factors of vulnerability include inequity and marginalization
linked to gender, ethnicity, low income, colonialism, unsustainable develop-
ment policies, and exploitative use of natural resources, or combinations
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thereof. The wide range of factors exacerbating vulnerability and marginali-
zation mentioned by the IPCC overlaps with relevant drivers of situational
vulnerability according to McKenzie, Roger, and Dodds’ taxonomy described
in the Introduction to this volume, which pertains to the context in which
people live.

Similarities as to how vulnerability is conceived in disaster studies and in
ethics and feminist studies also permeate the so-called PAR model, the most
frequently cited theoretical model in disaster studies, which sees disasters as
the result of accumulated factors of (social, cultural, political, etc.) pressure
that interact with a hazard, releasing the disaster itself. In other words, it rec-
ognizes people’s differential impact of disasters according to the level of vul-
nerability (Wisner et al., 2004). The PAR model describes vulnerability as “the
degree to which one’s social status [...] influences differential impact by natural
hazards and the social processes which led there and maintain their status”
(Wisner, Gaillard and Kelman, 2012, p. 22). Thus, social characteristics — such
as gender, occupation, or immigration status — may have a bearing on potential
loss, injury, or death in the face of hazards.

Social characteristics may interact with other macro-processes of socio-
cultural, economic, demographic, or political nature, known as “root causes”
under the PAR model. Such root causes encompass the unequal distribution of
land, resources, jobs, and opportunities; access to livelihoods; location; expo-
sure to hazards; and access to means of protection (Wisner, Gaillard and
Kelman, 2012, p. 91). Taken altogether, social characteristics and root causes
under the PAR model overall align with the concept of situational vulnerabil-
ity under McKenzie, Rogers, and Dodd’s taxonomy. By situating these ele-
ments in relation to disaster displacement, they succeed in explaining why
certain people are more vulnerable than others to disaster displacement. In other
words, they manage to conclude that people do not simply “end up” living in
disaster-prone areas, and they do not simply “happen” to lack the resilience to
protect themselves and recover from them (Scott, 2020, p. 19). These “root
causes” of vulnerability are in fact conveyed through dynamic pressures,
namely those contemporary factors that affect how people live in a society.
These include societal deficiencies (such as lack of investments, infrastructures,
training, and research in the field of disaster risk reduction) as well as socio-po-
litical, economic, and environmental processes (such as failing government
policies relating, inter alia, to land distribution and degradation, poor educa-
tion, as well as the presence of corruption and displacement). According to
Wisner, Gaillard, and Kelman (2012, p. 25), “dynamic pressures”, like rapid
urbanization, conflicts, or foreign debt, “channel the root causes into particu-
lar forms of unsafe conditions that then have to be considered in relation to the
different types of hazards facing people”.

The PAR model, thus, allows for a wider understanding of disasters as pro-
cesses, as opposed to isolated, exceptional events. And vulnerability — conceived
as the result of interactions among root causes, dynamic pressures, and unsafe
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locations — is therefore an inextricable variable to be taken into account when
dealing with disaster displacement.

Several disaster studies confirm the findings of the PAR model. Among oth-
ers, Bankoff (2003, p. 107) highlights how “certain segments of a population
are often situated in more perilous settings than others due to the histori-
cal consequences of political, economic and/or social forces”. Similarly,
Twigg (2004) notes that it is the weaker groups in society, such as those who
already face an economic or social disadvantage, that suffer the most from
disasters. Betts (2013) finds that those who rely on natural resources and the
climate for their livelihoods, such as farmers or fishermen, are among the least
able to escape from disasters. In addition, scholars suggest that vulnerable indi-
viduals may actually anticipate disasters but still experience displacement in
the absence of the necessary assets to leave (Martin and Bergmann, 2017).

What stems from the analysis of vulnerability respectively in McKenzie,
Rogers, and Dodds’ taxonomy, the TPCC reports, and the PAR model is
that the complex interactions between inherent and contextual factors of vul-
nerability shape the individual’s level of exposure, capacity, and resilience to
disaster displacement.

What is more, the need to look at disaster displacement through the prism
of vulnerability has also been recently supported by refugee scholars as a
way to better understanding if and to what extent an asylum claim based on,
or associated with, disaster displacement may succeed. In particular, in the
context of his seminal book titled Climate Change, Disasters, and the Refugee
Convention, Scott (2020) develops two “disaster paradigms” that interact
with disaster-related refugee claims. The first paradigm is called the “social
paradigm” and aims to counteract the “dominant” view of disasters rooted
in the second one, known as the “hazard paradigm”. The hazard paradigm
traditionally sees disasters as the catastrophic manifestations of the forces
of nature, mainly as geophysical or meteorological events whose impact may
be exacerbated by contextual vulnerabilities. The hazard paradigm therefore
confines the social context to an ancillary element of disasters. Against this
view, Scott invites consideration of how these forces interact with social con-
ditions in the unfolding of a disaster. More into detail, the social paradigm
sees disasters as a result of the interaction of natural hazards and social
vulnerability. In other words, under Scott’s social paradigm, the importance
of the natural and social components of disasters is revised as the occur-
rence of a natural hazard is a necessary, but not sufficient, condition for the
unfolding of a disaster, as exposure, vulnerability, and capacity are also
required for it to become a disaster. In addition, and most importantly, “it
recognizes that within this social context, certain individuals may be more
vulnerable than others on account of pre-existing patterns of discrimina-
tion” (Scott, 2020, p. 14). In Scott’s opinion, the social paradigm is better
suited than the hazard paradigm in explaining how hazards become disas-
ters, and in identifying the kinds of circumstances in which a person may
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establish a well-founded fear of being persecuted or a risk of being exposed
to serious harm in the context of disasters.

Studies observe that, in many cases, the impact of disasters is felt most
acutely by minority and indigenous communities because of the fact that
they live in marginal areas and have historically encountered entrenched soci-
etal and/or institutional discrimination (Filcak, 2011). For example, the UN
Committee on the Elimination of Racial Discrimination (2008, para. 31), in
the context of relief operations undertaken by the US to assist the persons
displaced by Hurricane Katrina in 2005, “remain[ed] concerned about the dis-
parate impact” that it had on low-income African American residents, many of
whom continued to be displaced after more than two years after the hurricane.
Similarly, minority groups in India have been disproportionately vulnerable to
harm during the catastrophic monsoon floods that hit the country in 2007.
Studies found that such a propensity was due to the fact that Dalits’ homes
were more prone to damage and were the last to receive assistance, as aid work-
ers were unaware of their marginal locations or because majority population
representatives took charge of the distribution of relief (Baird, 2008).

These episodes show that disasters are not just the product of indiscrimi-
nate and unexpected forces of nature, but rather are inextricably associated
with human decisions. In light of the socio-cultural, economic, political, and
environmental variables that have significantly contributed over time to deter-
mining the level of vulnerability, exposure, and capacity of people to cope with
disasters, it is submitted that disasters do discriminate. As shown, different
exposure and vulnerability to disasters and related displacement can also stem
from, or result in, discrimination against certain groups, which influences where
and how they live: “Understanding discrimination as structural violence, even
when the effects of such conduct are delayed, reveals how discrimination in
everyday life may engender or exacerbate a real chance of exposure to serious
harm” (Scott, 2020, p. 31). In this way, serious denials of human rights in dis-
aster settings that appear to be “nobody’s fault” or “acts of God” (Steinberg,
2000) are instead the product of discrimination, leading to differential expo-
sure and vulnerability to disaster-related harm. Therefore, discrimination may
influence the preventive measures and emergency responses undertaken by a
State in the context of disasters, putting the life of the people concerned at
serious risk (Hallegatte et al., 2020). From this perspective, as later argued,
international protection cannot be automatically dismissed in the context of
disaster displacement.

1.5 Disaster displacement due to man-made hazards

In some cases, disasters result from, or are associated with, man-made hazards.
Although usually conceived as unintentional events, for the purposes of this
book man-made hazards cover all those events or processes that stem from
human actions, regardless of whether they are the result of negligence, human
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accident, or a precise intention. Mining; deforestation; industrial accidents;
extraction of natural resources; and water, soil, and air pollution are hereby
considered as emblematic examples of man-made hazards able to trigger disas-
ter and cause related displacement. The focus on man-made hazards in the
context of disaster displacement is of utmost importance and urgently needed.
Even though it is undisputed that disasters have a human component, this has
been hardly explored in the refugee scholarship on disaster displacement so far,
which has rather concentrated on natural hazards and on possible protection
from weather-related events.

The vulnerability lenses presented earlier also apply in the context of man-
made hazards as patterns of discrimination, exploitation, and marginalization
can be equally present as well as ontological and contextual factors exacerbat-
ing people’s vulnerability to this type of disasters. In addition, the predomi-
nant human component inherent in man-made hazards may, depending on the
circumstances of the case, make the connections with international protection
statuses even more evident than in other weather-related disaster settings.
Indeed, man-made hazards often interact with discriminatory dynamics or
may be demonstrative of State’s lack of protection.

The case of oil extraction in Nigeria is especially illustrative. Oil is Nigeria’s
main sources of revenue as well as a major cause of irreparable environmental
harm and violence. On the one hand, Nigeria is the 15th largest oil producer
worldwide, and oil industry accounts for 5.5% of GDP and for 92% of all
exports. On the other hand, Nigeria is disproportionately affected by oil spill-
age and gas flaring. Between January 2019 and April 2021, 674 of 881 (or 77%)
oil spills in Nigeria occurred in Rivers State (352), Delta State (233), and
Bayelsa (Akinpelu, 2021). In 2023, 571 oil spill incidents were reported, 59% of
which were due to sabotage. Decades of oil extraction and depletion, in addi-
tion to sabotage and industrial accidents, have irreversibly contaminated their
water, soil, and air. Because of severe pollution, farming and fishing have been
decimated. Plus, gas flaring has severely affected health conditions and height-
ened the frequency and severity of respiratory illnesses, such as asthma and
lung cancer. Oil possession has not only exacerbated State violence against
local communities, but also among them. In the late 1990s and again in 2003
and 2004, thousands of people died in mass killings when conflict erupted over
control of oil (Ojakorotu, 2008). In addition, conflict has emerged between the
government and paramilitary groups that are conducting terrorist attacks
against oil companies to take control over these resources. Oil spills have
repeatedly made many communities homeless and displaced (Obi and Rustad,
2011). There is evidence of Nigerians fleeing “oil violence” and looking for
protection also in EU Member States, especially in Italy (Biondi Dal Monte
and Scissa, 2025). Whereas a significant number of those protection claims
have been accepted, it is relevant to note that domestic authorities’ assessment
particularly concentrates on the most proximate cause of displacement, namely
violence, and rarely engages with human rights violations emerging in the
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context of man-made hazards or with the State’s failure to protect from harm
generated by oil pollution.

1.6 Concluding remarks

This chapter engaged with the first identified obstacle hindering protection for
people displaced in the context of disasters and seeking refuge in the EU: that
is, key misconceptions concerning the nature of disasters and the impact of
related displacement on affected persons. First, too many definitions of disas-
ter coexist at the international level, challenging a uniform understanding and
application of the term, whereas the EU provision’s scope of application is so
broad that its content risks becoming elusive. Unsettled issues pertaining to the
eligible causes of disasters persist at the international and EU levels, hindering
a clear and uniform application of this concept. Second, EU law persistently
shares the outdated formulation of “natural disasters”, which misleadingly
suggests that disasters are of natural origin beyond human control. As
described in Chapter 2, the persisting use of the term has already had negative
consequences also for people seeking protection in the EU in the context of
disaster displacement.

The uncritical use of the term “natural disaster” is also still present in
other regional legal orders, demonstrating the pervasive misconception at the
core of this term. Illustratively, the African Union Declaration on Durable
Solutions to Forced Displacement in Africa (2019) commits African States to
address the structural root causes of “natural disasters” and other factors
that “have led to a large number of forced displacements” (para. 4) and rec-
ognizes that “natural disasters” can disproportionately affect the most vul-
nerable and result in displacement (para. 16). As will be explained in
Chapter 4, some regional and national protection statuses recognized by
States worldwide refer to “natural disasters”, limiting their scope and leading
to the automatic exclusion of certain compelling factors of displacement
from protection. For instance, the 1984 Cartagena Declaration, which is a
cornerstone instrument for refugee protection in Latin America, has been
interpreted as applying only to “man-made” events, expressly excluding “nat-
ural” disasters. This position neglects the intrinsic human component of dis-
asters and creates a fictitious separation between situations attributable to
human actions and those perceived as naturally occurring with negative con-
sequences for asylum seekers in the region.

To counteract this view, vulnerability has been taken as a key methodologi-
cal lens that could inform the interpretation of disasters and of related dis-
placement, as per the selected definitions advanced by UNDRR and the
Nansen Initiative. In particular, it is submitted that situational vulnerability, as
conceived in ethics and feminist philosophy studies, contributes to situate dis-
asters in a wider social context — whereby personal and contextual factors
interact with (natural or man-made hazards) turning them into disasters.
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People’s level of exposure, vulnerability, and capacity determinately shape dis-
asters and the impact of related displacement. The concept of situational vul-
nerability pursuant to McKenzie, Rogers, and Dodd’s methodology is found to
align well with vulnerability as conceived in disaster studies, particularly in the
PAR model, and climate science, especially with reference to the IPCC reports.
From this perspective, therefore, vulnerability succeeds in explaining w/y some
individuals are more exposed than others to disaster displacement and contrib-
utes to making potential discrimination dynamics come to light. In sum, this
concept offers a deeper and comprehensive understanding of disasters and
related displacement, which in turn allows for a better assessment of interna-
tional protection claims on those grounds, as explained in the next chapter.



2 Challenges in applying and interpreting
international protection in the context
of disaster displacement

2.1 Introduction: EU asylum law

The 1951 Refugee Convention and its 1967 Protocol unequivocally represent
the cornerstone of international refugee law. They set a benchmark for interna-
tional, regional, and national provisions on asylum, while the refugee definition
has been transposed into all main instruments of refugee protection worldwide.
EU asylum law makes no exception. In particular, it endorses Article 1A.2 of
the 1951 Refugee Convention that defines a refugee as someone who:

owing to well-founded fear of being persecuted for reasons of race, reli-
gion, nationality, membership of a particular social group or political
opinion, is outside the country of his nationality and is unable or, owing
to such fear, is unwilling to avail himself of the protection of that coun-
try; or who, not having a nationality and being outside the country of his
former habitual residence, is unable or, owing to such fear, is unwilling to
return to it.

By virtue of Article 78.1 TFEU, the Union shall develop a common policy on
asylum, subsidiary protection, and temporary protection. This primary law
provision establishes that the EU shall comply with the 1951 Refugee
Convention and “other relevant treaties”, such as the ECHR, the EU Charter,
and the two (1966) international Covenants. As better explained later on, the
CJEU has expanded the number of the Treaties that need to be taken into
account to deploy a consistent interpretation of EU international protection
norms, including treaties that bind all Member States — such as the UN
Convention against Torture (CAT) (CJEU, MP, 2018b) and the Convention
on the Elimination of Discrimination against Women (CEDAW) (CJEU, WS,
2024b) — and treaties that bind the EU as a whole but not all its Member
States — such as the Council of Europe Convention on preventing and combat-
ing violence against women and domestic violence (Istanbul Convention)
(CJEU, WS, 2024b).

Article 18 of the EU Charter and the case law of the CJEU (Abdullah v
Bundesrepublik Deutschland, 2010; CJEU, N.S. and M.E., 2011b) confirm the
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EU’s commitment to international refugee law and international human rights
law. The case law of the ECtHR has significantly informed EU asylum law, in
general, and the principle of non-refoulement, in particular. All EU Member
States are parties to the ECHR and are therefore bound by the rights enshrined
in the Convention. Although the ECHR does not regulate the situation of
refugees directly, nor does it stipulate the right to asylum, it is widely accepted
that the ECtHR has developed a de facto right to asylum and a principle of
non-refoulement (Moraru, 2021, p. 155). In addition to Article 4 Protocol 4
ECHR that prohibits collective expulsions, binding upon all EU Member
States except for Greece which has not signed the Protocol, Articles 2 and 3
ECHR on the rights to life and not to be subjected to torture or to inhuman or
degrading treatment or punishment have been consistently interpreted by the
ECtHR as embedding the principle of non-refoulement, in turn forbidding any
form of removal to a State where there are substantial grounds for believing
that there is at real risk of violations of either of those provisions, including by
sending the person to another State which may subsequently return them to
such a risk.

EU Treaties establish a shared competence of the Union in migration and
asylum matters, which fall within the area of freedom, security, and justice
(Article 4.2(j) TFEU). This means that both the Union and its Member States
can legislate and adopt legally binding acts in this realm. However, Member
States can exercise their own competence only where the EU does not exercise
its own in the first place or decides not to exercise it. Article 78.2 TFEU, whose
goal is to create a “common system” in the field of asylum, provides the legal
basis for most EU arrangements characterizing the CEAS, namely the legal
and policy framework developed to guarantee harmonized standards and a
uniform implementation in the field of international protection.

The CEAS has relevantly evolved over time and underwent two main
phases, where key legislative instruments were adopted (and revised) in order
to establish minimum standards for asylum procedure and reception across
the Member States. Then, the so-called 2015 “refugee crisis” led the European
Commission (2016a) to propose a third package of legislation in order to
address the “[...] significant structural weaknesses and shortcomings in the
design and implementation of the European asylum and migration policy”
(p- 2). Negotiations on those proposals have remained in a deadlock for years
until 2020, when the European Commission presented a new set of proposals
(some were new, whereas others have been revised), which were adopted in
May 2024. The New Pact on Migration and Asylum (European Commission,
2020) seeks to merge asylum with migration — an attempt that is described as
“fundamentally flawed” (Gilbert, 2021, p. 39) — and covers all areas and stages
of the migration process, from arrival on the territory to reception, access to
a fair procedure, detention, and return conditions. Legal scholars tend to
agree that the objective of the Pact is to ensure more migration control by
enhancing the efficiency of the EU asylum system — principally by further
harmonizing national legislations and by restricting secondary movements
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(Cornelisse and Campesi, 2021; Gkliati, 2021; Goldner Lang, 2022; Moreno-
Lax, 2024; Peers, 2024; Thym, 2022).

The new legislative framework turns most previous Directives into
Regulations to limit fragmented and inconsistent applications of asylum
norms across the Member States, apart from the revised Reception Conditions
Directive and the Temporary Protection Directive. In addition, two Regulations
have been revised (Dublin and Eurodac), and three new Regulations have been
respectively adopted on screening of migrants, resettlement and humanitarian
admission of people needing protection, and for managing situations of crisis
and force majeure, including migrants’ instrumentalization.

This chapter concentrates on a very specific piece of legislation, that is the
Qualification Directive — first adopted in 2004, revised in 2011, and soon
replaced by the Qualification Regulation 2024/1347/EU. Its aim is to harmo-
nize the rules of international protection by laying down common standards
for the qualification of the refugee status and subsidiary protection. The New
Pact, akin to the 2016 Commission’s proposal, turns the Qualification Directive
into a Regulation with the aim to eliminate the differences in transposition
allowed by the Directive, with particular reference to the different protection
recognition rates, the type of protection granted, and the equal treatment
between applicants and beneficiaries of international protection. In turn, the
further standardization of national practices is seen as beneficial to the achieve-
ment of another key goal of this provision, namely the need to discourage
secondary movements.

Based on these premises, this chapter will deal with international protection
as defined in the Qualification Directive and the Qualification Regulation as
well as with the relevant jurisprudence of the CJEU and ECtHR, which has
shaped the contours of, and provided crucial insights into, the interpretation
of the definition and scope of international protection and non-refoulement.
The analysis then proceeds by shedding light on key aspects enshrined in the
Qualification Directive (and Regulation), namely (1) the qualification of perse-
cution, (2) the internal protection alternative (IPA), and (3) the key compo-
nents of serious harm. The chapter contends that restrictive application and
inconsistent interpretation of these elements under the Qualification Directive
have shaped relevant barriers for people who seek protection in the EU in the
context of disaster displacement, contributing to perpetuating the “dominant”
view of refugee law, which considers disaster displacement as hardly fitting in
international protection standards. To do so, it provides concrete examples
stemming from the literature, policy documents, and case law at the European
and domestic levels where the applicability of international protection was
excluded in the case of disaster displacement in light of the way in which these
key components of the refugee status and subsidiary protection have been
applied and interpreted.

A final but relevant methodological note before diving into the abovemen-
tioned topics is warranted. At the time of writing (Fall 2025), the recast
Qualification Directive still applies, but at the time when this book will be
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published, it may have been already replaced by the Qualification Regulation,
which will enter into application starting from July 1, 2026. At the crossroads of
this relevant reform that will surely impact the asylum landscape, this author
believes that an in-depth analysis of the Qualification Directive is still necessary
and of relevance in that it has regulated the qualification of international pro-
tection for 15 years. In addition, it is assumed that the relevant case law by the
CJEU on the interpretation of the Qualification Directive, based on the estab-
lished practice of the CJEU (e.g., CK, 2017b), remains applicable in those cases
where no changes to the text of the legislation have been made which could
overturn the prior case law. At the same time, in order to offer the reader a con-
tribution able to provide timely and updated insights on the current legal frame-
work, this book also offers an overview and some preliminary remarks about
the relevant changes brought by the Qualification Regulation, bearing in mind
that to date few literature examining the content and implications of the
Qualification Regulation exists and no case law on this legislation is available.
Given that the Regulation introduces few yet relevant amendments to the legis-
lation (Peers, 2024), these will be examined in each section of this chapter,
whether appropriate. Where not stated otherwise, the reader may assume that, at
the time of writing, the content of a particular provision under the Qualification
Directive seems to be replicated under the Qualification Regulation with no sig-
nificant alterations.

For the purposes of this chapter, the focus on the Qualification Directive
(and Regulation) is limited to those main elements of the law that are consid-
ered most relevant to the analysis of disaster displacement, namely its scope;
the rules on access and recognition of international protection (common
rules applying to both refugee and subsidiary protection statuses; the defini-
tion of refugee and serious harm); as well as its overarching principles, such as
non-refoulement.

2.1.1 The Qualification Directive: Drifting international refugee law and EU
asylum law apart

Although international refugee law is seen as a cornerstone of EU asylum law,
the Qualification Directive, and the Qualification Regulation too, draw a line
between the former and the latter in a number of respects. This is primarily
linked to the clear and strong human rights-based approach that the
Qualification Directive endorses in opposition to international refugee law,
where the role of international human rights law is still discussed (Burson and
Cantor, 2016). Indeed, several elements of divergence between the two regimes
are closely correlated to the embeddedness between refugee and human rights
law, most prominently demonstrated by the creation of an additional protec-
tion status beyond the refugee status, based on the principle of non-refoule-
ment. Subsidiary protection is meant to apply to third-country nationals or
stateless persons who do not qualify as refugees but in respect of whom there
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are substantial grounds for believing that upon return to their State of origin
they would face a real risk of suffering serious harm.

However, the embeddedness of refugee and human rights law does not
imply universal and absolute protection. Instead, the Qualification Directive
introduces a number of restrictions that make its scope of application depart
from the international level. These include: (1) The restrictive approach toward
the assessment of the Convention ground of the membership of a particular
social group; (2) the introduction of non-State actors among the actors of
protection; (3) and the stronger protection from refoulement that EU asylum
law guarantees in comparison to international refugee law, which is however
counterbalanced by the exclusion of EU citizens, apart from exceptional cases
as laid down by Protocol n. 24 to the TFEU (1999), from the enjoyment of
international protection. In addition, the Qualification Directive sets forth a
detailed formulation of persecution, which is not defined at the international
level and in place of the being persecuted item established by the 1951 Refugee
Convention, and it further develops the IPA concept. Some of these issues have
been slightly softened by the Qualification Regulation, while others have been
exacerbated by it. Some of these elements will be discussed below.

2.1.2 The refugee definition: Interpretations and relevant judicial
developments by the CJEU

Although the CJEU has yet to fully engage in the interpretation of key ele-
ments of the refugee definition, it has nevertheless elucidated the content and
scope of key aspects of the persecution requirement as well as of a few
Convention grounds, with particular reference to the ground of religion (CJEU,
Bundesrepublik Deutschlandv Y and Z,2012b; CJEU, Fathi, 2018d; CJEU, BFA
v JF, 2024c) and membership of a particular social group (CJEU, X, Y and Z,
2013b; CJEU, WS, 2024b; CJEU, K. L., 2024d; CJEU, AH and FN, 2024f).
More into detail, in Bundesrepublik Deutschland v Y and Z, the CJEU
(2012b) engaged for the first time with persecutory acts linked to the ground of
religion. In order to determine whether the acts at stake amount to persecu-
tion, the distinction between “core” and “non-core” areas (forum internum vs
forum externum) of the basic right to freedom of religion is not only irrelevant
but it would be incompatible with Article 10 of the Qualification Directive on
the grounds for persecution. In other words, national authorities need not
determine which particular aspect of the freedom of religion is being inter-
fered. By contrast, they need to assess whether, by their nature or repetition,
acts are sufficiently severe as to amounting to persecution (para. 65). In Fathi,
the CJEU (2018d) specified that the definition of freedom of religion as per
Article 10 of the Qualification Directive provides only for a non-exhaustive list
of components which could give rise to risks of persecution for reasons of
religion. Finally, the CJEU added that the fact that a person could avoid
the risk of persecution by abstaining from religious practices is, in principle,
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irrelevant and national authorities cannot reasonably expect the applicant to
abstain from those religious practices, in turn renouncing the refugee protec-
tion which the Directive is intended to afford them (para. 79). In the recent case
of Federal Office for Immigration and Asylum (BFA) v JF, the CJEU (2024c)
interpreted Article 5 of the Qualification Directive, concerning international
protection needs arising sur place, in the context of religious conversion. It
ruled that first and subsequent applications must equally be assessed on an
individual basis. Where the applicant credibly demonstrated religious conver-
sion “out of inner conviction” and actively practices that faith, the applicant
must be provided refugee protection.

In addition to religion, the CJEU has interpreted the ground of member-
ship of a particular social group, with some judgments raising relevant critics.
In the joined case X, Y and Z (CJEU, 2013b), concerning three homosexual
asylum claimants seeking protection in the Netherlands on the ground that
they come from countries where homosexuality is a criminal offence punisha-
ble by imprisonment, the CJEU first found that the mere existence of legisla-
tion criminalizing homosexual acts cannot be regarded in itself as an act of
persecution, potentially inferring that only enforced legislation may give rise
to persecution. This assumption seems to collide with Article 9.2(b) of the
Qualification Directive, which considers acts as persecutory not only because
of the way they are implemented but also because of their very nature, which
includes legal measures. Another reason for concern in X, Y and Z refers to the
fact that the Court confirmed that the two conditions enshrined in Article
10.1(d) must both be met. Pursuant to that provision, a particular social
group shares

[...] an innate shared characteristic or common background that cannot
be changed, or a shared characteristic or belief that is so fundamental to
identity or conscience that a person should not be forced to renounce it;
and|...] a distinct identity based on a perception of being different by the
surrounding society.

(Emphasis added)

According to this approach, two elements characterize the membership of a
particular social group, namely “protected characteristics” and the “social per-
ception”, whereby the person possessing a distinctive characteristic is perceived
to be different from the rest of the society. The cumulative test set forth in the
Union’s secondary legislation does not align with international refugee law
(ECRE, 2008), nor is it consistent with UNHCR Guidelines (2012b) on the
matter. This cumulative test is believed to distort and limit the meaning of
the 1951 Refugee Convention.

It is worth noting that the Qualification Regulation retains the cumulative
assessment of the membership of a particular social group. However, it pro-
vides for a slightly more flexible approach toward its definition. Article 10 of
the Qualification Regulation now establishes that
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the concept shall include members who share or are perceived to share an
innate characteristic or a common background that cannot be changed,
or a characteristic or belief that is so fundamental to identity or con-
science that a person should not be forced to renounce it; and which has
a distinct identity in the relevant country, because it is perceived as being
different by the surrounding society. (Emphasis added)

In addition, it introduces relevant clarifications with reference to the causal
link between the acts of persecution and the reasons for persecution with ref-
erence to this particular ground. Indeed, it considers that issues arising from
an applicant’s sexual orientation or gender, including gender identity and gen-
der expression, which could be related to certain legal traditions and customs,
resulting in, for example, genital mutilation, forced sterilization, or forced
abortion, should be given due consideration in the definition of this ground,
insofar as they are related to the applicant’s well-founded fear of being perse-
cuted. Depending on the circumstances, disability could also be a characteris-
tic for the purpose of defining a particular social group (Preamble, para. 40).
In addition, and in opposition to the CJEU’s findings in X, Y and Z, the
existence and application of criminal laws which specifically target lesbian,
gay, bisexual, transgender, and intersex persons can mean that those persons
are to be regarded as forming a particular social group (Preamble, para. 41).
Finally, amended Article 10.3 incorporates what the CJEU found in
Bundesrepublik Deutschland v Y and Z (2012b), namely that national authori-
ties cannot reasonably expect that applicant to adapt or change their behavior,
convictions or identity, or to abstain from certain practices, where such prac-
tices are inherent to their identity, to avoid the risk of persecution in their
home country.

Linked to the membership of a particular social group, three landmark
judgments have been released in 2024 specifically on gender-based asylum
claims. In WS (CJEU, 2024b), gender-based violence, including domestic
violence, has been recognized as constituting persecution and ground for
international protection. In addition, the CJEU innovatively considered
that women as a whole may be regarded as belonging to a social group
within the meaning of the Qualification Directive. As a background to
these landmark achievements, the judges in Luxemburg noted that the
Qualification Directive must be interpreted not only in the light of its gen-
eral scheme and purpose, but also in a manner consistent with the 1951
Refugee Convention and the other relevant treaties referred to in Article
78.1 TFEU. Relevant treaties also include the CEDAW and the Istanbul
Convention (pp. 44-47). The Court indeed recalled that according to recital
17 of the Qualification Directive, Member States are bound by obligations
under instruments of international law to which they are party. Because all
Member States have ratified it, the CEDAW is thus one of the relevant trea-
ties referred to in Article 78.1 TFEU, which must be taken into considera-
tion. As regards the Istanbul Convention, the Court reminds that it is
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legally binding on the EU as a whole and makes therefore part to the rele-
vant treaties referred to in EU primary law.

In K L. (CJEU, 2024d), the Court further reflects on the concept of gender
identity and its relevance for EU asylum law. In this case, it was called to decide
whether two Iraqi teenage girls, who had been living in the Netherlands for five
years and have adopted a “westernized lifestyle”, could be considered as
belonging to a particular social group due to their belief in the fundamental
value of gender equality. The Court accepted that gender equality can consti-
tute a common background that cannot be changed. Thus, those women,
including minors, “who have genuinely come to identify with the fundamental
value of equality between women and men” (para. 45) and, because of that,
are perceived as being different by the surrounding society belonging to a par-
ticular social group. The judgment highlights the significance of gender equal-
ity as a fundamental value in the EU and its potential to define a particular
social group in the context of asylum law.

In AH and FN (CJEU, 2024f), the Court was asked whether Afghani women,
who were subjected to pervasive and oppressive measures under the Taliban
regime, could be granted refugee status solely based on their gender without
the need for an individual evaluation of their circumstances. The CJEU held
that the severe and widespread discrimination imposed on women and girls in
Afghanistan — ranging from the denial of education, employment, and health-
care as well as restrictions on their movement, freedom of expression, and
dress — undoubtedly attain a level of severity that, as per their intensity, cumu-
lative effect, and in the consequences they have for the person affected, amount
to persecution. It implies that all women in Afghanistan, facing systematic
oppression under the Taliban regime, may qualify as a particular social group,
without requiring individualized proof of persecution.

To conclude the analysis on the CJEU’s contribution in the interpretation
of international protection norms, attention should be drawn to the upcoming
clarification by the Luxemburg judges of the meaning of the well-founded fear
criterion according to Article 2.d of the Qualification Directive. According to
Advocate General Capeta (2025), fear is well-founded where there is a reason-
able likelihood that the applicant would face persecution upon return. In
examining its component, Capeta suggests that “[...] it is sufficient to establish
that the likelihood of persecution objectively exists in order to recognise a per-
son’s refugee status” (para. 52). In light of the difficulties to measure an emo-
tion such as fear, the risk for an asylum seeker to be deemed not credible in case
they fail to adequately demonstrate their fear, and the fact that some individu-
als, like children, might not feel fear despite the objective likelihood of facing
persecution upon return, the Advocate General recommends that the Court
find that an objective assessment — given the characteristics of the applicants
and the circumstances prevailing in that country among others — is enough to
establish the well-founded fear. The findings of the CJEU will most likely con-
tribute to further clarifying the correct interpretation of the refugee definition
under EU law.
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2.1.3  The lights and shadows of the principle of non-refoulement

The principle of non-refoulement, enshrined in Article 33.1 of the 1951
Refugee Convention, stipulates that no contracting State shall expel or return
a refugee in any manner whatsoever where their life or freedom would be
threatened on account of a Convention ground. It addresses any practice,
direct or indirect, that the State or any person or group exercising governmen-
tal or institutional authority could implement to avoid admitting asylum seek-
ers into its territories (“in any manner whatsoever”). The territorial application
of non-refoulement refers not only to the national territory of each contract-
ing State but also to those territories in which it exercises jurisdiction (UNHCR,
2007). Ratione personae, the prohibition of refoulement encompasses not only
recognized refugees but also all asylum seekers, even in case of mass influx
(UNHCR, 1994, para. 4). Although international refugee law does not stipu-
late a right to access asylum in the sense of permission to enter and remain on
the State’s territory, it is nowadays undisputed that the principle of non-re-
foulement implies an individual right to seek refuge (Chetail, 2019), which
translates in the State’s “de facto” duty to grant asylum seekers access to the
territory and to fair and efficient asylum procedures (UNHCR, 2007, para. 8).

The scholarship tends to agree that the prohibition on refoulement of refu-
gees is part of customary international law (Allain, 2001; Lauterpacht and
Bethlehem, 2003), thus binding all States to comply with it, including those
that are not Parties to the main international refugee law instruments (Indian
High Court of Manipur, 2021). In addition, it has been transposed at the
regional level worldwide, although with substantial differences that contribute
to fragmenting related protection guarantees.

The principle of non-refoulement also underpins EU asylum law. Rooted in
the EU legal order by virtue of Article 78.1 TFEU, it also features in the EU
Charter, where it prohibits collective expulsion (Article 19.1) and refoulement
(Article 19.2). The ECHR, whose rights are elevated to general principles in
EU law by virtue of Article 6.3 TEU, precludes Contracting States from remov-
ing a person back to their country of origin in a number of respects. Relevantly,
the ECtHR jurisprudence has well established that a State can be held account-
able under Article 3 ECHR for removal if there are reasonable grounds to
believe that the person concerned has run a real risk of being subjected to
torture or to inhuman or degrading treatment or punishment, once returned to
the home country. The ECtHR has also prohibited removals when specific cir-
cumstances would lead to a “flagrant” or “disproportionate” breach of the
rights enshrined in the Convention (Anderson et al., 2019, p. 116).

Protection from refoulement can be said to be wider or more limited under
EU asylum law than under international refugee law depending on the per-
spective endorsed. If looked from the point of view of third-country nationals,
then EU asylum law provides for greater guarantees against refoulment than
international refugee law. This is what the CJEU (2019) concluded in M v.
Ministerstvo vnitra and X and X v. Commissaire général aux réfugiés et aux
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apatrides, where it maintained that the Qualification Directive must be inter-
preted and applied in a way that observes the rights guaranteed by the EU
Charter, in particular Articles 4 and 19.2 thereof. Therefore, refoulement is
prohibited in all those cases where there are substantial grounds for believing
that the person concerned would face a genuine risk of being subjected to tor-
ture or to inhuman or degrading treatment or punishment.

By contrast, the principle of non-refoulement ratione personae is restricted
under EU asylum law as, in principle, it does not protect EU citizens. Such an
exclusion traces back to the Aznar Protocol n. 24 to the TFEU (EU, 1999),
according to which applications for international protection from EU citizens
must be considered inadmissible, except in extraordinary circumstances, by
virtue of the level of protection of fundamental rights and freedoms guaran-
teed to them by the EU Treaties. Whereas several EU Member States are used
to automatically dismissing these claims as unfounded, there are instances
where not only Courts in the EU Member States, including Italy, have consid-
ered asylum applications from EU citizens as admissible but have even recog-
nized international protection in light of systematic human rights violations
(Scissa, 2026).

Although the endorsement of a strong human rights-based approach to EU
asylum law together with the case law of the CJEU and of the ECtHR overall
broadens the scope of the principle of non-refoulement as enshrined in Article
33 of the 1951 Refugee Convention, the wider exclusion clauses from interna-
tional protection and the application of accelerated procedures partially coun-
teract this achievement. On the one hand, the Qualification Directive does not
simply embody the clauses of exclusion contained in Article 1D-F of the 1951
Refugee Convention, but expands them and even adds further exclusion
grounds (Articles 12 and 17). The Qualification Regulation further extends the
exclusion clauses from the refugee status as well as from subsidiary protection.
On the former, the Regulation (Preamble, para. 62) integrates the basic ele-
ments of CJEU case law on the special status of Palestinians, as per Bolbol
(2011a), El Kott (2012a), Alheto (2018a), NB (2022), and SW (2023a). A new
provision on exclusion is also added on grounds of terrorism, which states that
no proportionality test is required in such cases, while the preamble also takes
account of the CJEU’s judgment Lounani (2017a) on the exclusion of foreign
fighters. A further novelty concerns the introduction of a paragraph (Article
12.5), which requires consideration of whether a minor would be considered
criminally responsible under criminal law had they committed a crime on the
territory of the Member State when considering whether they could be excluded
from refugee status. As for exclusion clauses from subsidiary protection, the
Qualification Regulation establishes that it is necessary to show that there was
a conviction for a serious crime if committed after admission to the territory
of the Member State; or the person concerned must be a danger to the commu-
nity or to national security, not just to security in general. Exclusion from sub-
sidiary protection due to commission of less serious crimes remains optional.
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As with refugee status, the rules on exclusion specify that no proportionality
test is required, along with a special provision for minors.

On the other hand, the introduction of the safe country notion in the CEAS
has enabled the EU Member States to declare certain protection claims inad-
missible without an in-depth examination of their substance, if they consider
that an applicant can instead seek protection elsewhere. This notion can have
detrimental effects also on people displaced in the context of disasters and puts
the non-refoulement principle at risk. The use of these notions is deemed an
intrinsic part of the EU’s deterrence efforts. Their nature and impact will be
detailed in Chapter 3.

2.2 A detailed definition of “persecution”

The Qualification Directive provides for a detailed definition of persecution,
which encompasses the actors of persecution (and serious harm) (Article 6),
the acts of persecution (Article 9), and the reasons for persecution (Article 10).
A detailed list of actors of protection against persecution (and serious harm)
is also provided (Article 7). As seen, the CJEU has also contributed to clarify-
ing the content of the refugee status, in general, and of “persecution”, in par-
ticular, in the context of EU asylum law. The Qualification Regulation has
maintained the same structure and the numbering on the provisions, yet it has
introduced relevant amendments to the definition of persecution, which are
highlighted in the following.

Starting with Article 6 of the Qualification Directive, the list of actors of
persecution is illustrative and non-exhaustive. It includes the State and parties
or organizations controlling the State or a substantial part of its territory, and
non-State actors, if it can be demonstrated that the State, parties, and organi-
zations are unable or unwilling to provide effective, durable, and accessible
protection against persecution. This expanded definition of actors of persecu-
tion responds to the need to protect against persecution committed by non-
State actors (such as militia, rebels, clans, or criminal networks) that, although
potentially not directly related to one or more of the five protected grounds,
often occurs because the State is unable or unwilling to provide protection due
to a reason that is in fact related to the 1951 Refugee Convention (EASO, 2016,
p. 45). In addition, the CJEU (P.Lv Migracijos departamentas prie Lietuvos
Respublikos vidaus reikaly ministerijos, 2023b, para. 37) has determined that
relevant for Article 6 are also

non-State actors acting illegally against him [the applicant] where those
actors, on account of their connections with the State via corruption, are
in a position to exploit, to the applicant’s detriment, the mechanism by
which that State imposes penalties for criminal offences, even where that
applicant was motivated to do so in defense of his personal material and
economic interests.
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The restrictive view of persecution supported by France and Germany, accord-
ing to which persecution is such only if perpetrated by the State, was therefore
set aside by Article 6 (Phuong, 2003).

Article 6 is inextricably linked to Article 7, which refers to the actors of
protection. As ruled in Abdulla (CJEU, 2010) the ability of actors of protec-
tion to ensure effective and of a non-temporary nature protection against per-
secution (or serious harm) constitutes a crucial element in the refugee
adjudication process. In other words, if effective and durable protection is
available in the claimant’s country of origin, then the Qualification Directive
would not apply (CJEU, 04, 2021c). Protection is such only if provided by the
State or parties or organizations, including international organizations, con-
trolling the State or a substantial part of the territory of the State. In practice,
if persecution is perpetrated by non-State actors, competent authorities must
determine whether protection exists against persecution or serious harm under
the terms of Article 7. Conversely, when persecution is triggered by the State,
there is a presumption that protection is unavailable.

Article 7 has been amended under the Qualification Regulation and now
provides for a wider conceptualization of the actors of protection. Indeed,
apart from the State, the other actors of protection are “stable, established
non-State authorities, including international organizations, which control the
State or a substantial part of the territory of the State”. According to Amedeo
(2024, p. 30), the list under Article 7 remains exhaustive, but wider inasmuch as
the definition of entities assimilated to the State is no longer limited to “parties
or organizations” but likely includes — in addition to international organiza-
tions and agencies — multinational military forces, national liberation move-
ments, or insurgents, provided that they are able to control the State or a
substantial part of its territory. Yet, that non-State actors can actually ensure
effective and durable protection is not settled at the international level and
currently lacks consensus (McDonough and Tubakovic, 2022, p. 145).

Article 6 of the Qualification Directive on the actors of persecution is also
linked to Article 9, which defines the acts of persecution. Accordingly, an act
within the meaning of the 1951 Refugee Convention must either be sufficiently
serious by its nature or repetition as to constitute a severe violation of basic
human rights, in particular the rights from which derogation cannot be made
under Article 15.2 ECHR; or be an accumulation of various measures, includ-
ing violations of human rights which is similarly severe. This means that for an
act to reach the threshold of persecution, it should be either sufficiently serious
in itself or in combination with other measures.

The acts of persecution are defined in terms of human rights violations,
which cause the well-founded fear of persecution. This formulation assumes
that violations of non-derogable rights under Article 15.2 ECHR constitute
persecution. These rights are Article 2 (right to life), except in respect of deaths
resulting from lawful acts of war; Article 3 (prohibition of torture or to inhu-
man or degrading treatment or punishment); Article 4.1 (prohibition of slav-
ery or servitude); and Article 7 (no punishment without law). Hathaway and
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Foster (2014) question the validity of the Qualification Directive’s approach to
non-derogable rights particularly because non-derogability does not necessar-
ily equate with normative importance or seriousness of harm. In particular, the
authors observe that some rights were made non-derogable in international law
(such as the right not to be imprisoned for non-payment of debt) not because
they are normatively superior to other rights but “because their suspension is
irrelevant to the legitimate control of the state in a national emergency”
(Hathaway and Foster, 2014, p. 202). The CJEU (Bundesrepublik Deutschland v
Y and Z, 2012b) ruled that if the risk of persecution emanates from a violation
of a non-absolute right, then only acts whose gravity is equivalent to that of an
infringement of non-derogable human rights can be regarded as constituting
persecution.

Article 9.2 of the Qualification Directive offers an illustrative list of persecu-
tory acts. These are: acts of physical or mental violence; discriminatory meas-
ures, or measures implemented in a discriminatory manner, of a legal,
administrative, police, and/or judicial nature; disproportionate or discrimina-
tory prosecution or punishment; denial of judicial remedy resulting in a dispro-
portionate or discriminatory punishment; prosecution or punishment for
refusal to perform military service under specific circumstances prosecution,
for instance where this represented a crime in the national law; and acts of a
gender-specific or child-specific nature. Acts of persecution can include threats
of persecution as found in Ahmedbekova (CJEU, 2018c). Relevantly, among the
acts of persecution of a gender-specific or child-specific nature, the Qualification
Regulation now expressly includes under-age recruitment, genital mutilation,
forced marriage, child trafficking and child labor, and trafficking for sexual
exploitation (Preamble, para. 37).

Finally, Article 9.3 of the Qualification Directive mandates that these acts
shall be connected either to the grounds of persecution enshrined in Article 10
for them to be considered as persecutory or to the absence of protection against
such acts. On Articles 9.3 and 10, two considerations must be made. First, in
putting so much emphasis on the acts of persecution which are precisely qual-
ified both in nature and in substance, the Qualification Directive misses what is
distinctive about the legal character of being persecuted. It risks facilitating a
severe misconception, namely that a concrete event must have occurred for it to
be considered as an act of persecution. This so-called “event paradigm” may
restrict the personal scope of the 1951 Refugee Convention only to those
claimants who have concretely experienced an act of persecution as well as its
temporal scope “to the moment the harm is experienced, and thus detracts
attention from the wider social context in which the risk of exposure to such
acts arises” (Scott, 2020, p. 96). The conceptualization of “persecution” is
unaltered under the Qualification Regulation, which therefore does not inter-
vene to solve such a relevant issue.

Second, as conceived, Article 9.3 diverges from the 1951 Refugee Convention
in two respects. First, the Convention does not enumerate acts of persecution,
whereas the Qualification Directive does. Second, the refugee definition at the
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international level links the well-founded fear of being persecuted with the five
Convention grounds. Instead, a causal link in the Qualification Directive is
established between the acts of persecution, or the absence of State protection,
and the reasons for persecution. In so doing, the Qualification Directive shifts
the focus of the refugee definition by stressing the importance for the acts to be
motivated by a Convention ground, rather than the claimant’s predicament.

Furthermore, in M’Bodj, the CJIEU (2014b) elaborated on two requirements
that will be at the core of the analysis of Article 15b: (1) Acts, to amount to
persecution, must be attributable to an actor. Hence, for there to be acts of
persecution, there must be human agency (EUAA, 2023, p. 112); (2) those acts
should be the product of the actor’s deliberate intention. As for the latter, nei-
ther the 1951 Refugee Convention nor its refugee definition requires the actor
of persecution to act intentionally against the claimant. Given that the goal of
the Convention is not to prosecute those responsible for persecution, but to
provide protection to those at risk of being persecuted, the requirement of
intentionality has no place in international refugee law (UNHCR, 2011b).
Undoubtedly, evidence of intentionality makes the refugee status determina-
tion (RSD) process very easy for decision-makers, as it provides undisputable
proof of the well-founded fear of being persecuted. Nonetheless, this element is
misplaced in the refugee determination process as competent authorities “are
not called upon to decide the criminal guilt or liability of the persecutor, and
refugee status is not dependent on such proof” (UNHCR, 2011b, para. 10). As
long as the well-founded fear of being persecuted is related to one or more
Convention grounds, it is irrelevant whether the actor of persecution deliber-
ately intended to cause harm, as intentionality does not change the character of
their action. This position is widely supported by the scholarship (Foster, 2022;
Scott, 2020; Storey, 2023). In looking at the Refugee Convention from a histor-
ical perspective, Goodwin-Gill and McAdam (2007, p. 100) observe that
nowhere in its drafting history is it suggested that the intent of the persecutor
was ever to be considered as a controlling factor in either the definition or the
determination of refugee status. Similarly, Hathaway and Foster (2014) contend
that where the failure of State protection is connected to a Convention ground,
it is not necessary to establish that the persecutor had a motive or intent of
persecution. This for several reasons, including the fact that the claimant might
not sincerely know who the persecutor is and why they inflicted harm, and that
persecutors rarely express the reason why they persecute.

In sum, by providing a detailed definition of persecution, based on acts,
actors, and reasons, the Qualification Directive departs from international ref-
ugee law. If, on the one hand, such a precise classification may support compe-
tent authorities in the adjudication of refugee claims, on the other hand, it
risks giving rise to dangerous misinterpretations. First, in choosing the term
“persecution” instead of “being persecuted”, the Qualification Directive shifts
the attention from the claimant’s predicament to the qualification of persecu-
tion. This change in focus is further stressed by the emphasis posed on the acts
of persecution, which risks disregarding the temporal perspective in which the
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well-founded fear may emerge by conditioning protection upon specific events.
Moreover, the Directive requires the establishment of a link between the acts
and the reasons for persecution, thus demarking further the importance of the
way in which persecution materializes (or risks materializing) instead of the
well-founded fear emerging from them. To this, the jurisprudence of the CJEU
has added two additional requirements, according to which an actor of perse-
cution must be identified to qualify for the refugee status. In addition, persecu-
tion must be the result of the actor’s deliberate (active or omissive) conduct, a
requirement not supported by international refugee law. These potential and
concrete misconceptions, combined with an inadequate conceptualization of
disaster displacement, have contributed to denying the refugee status to people
displaced in the context of disasters seeking protection in the EU. These
aspects are examined in greater detail here below.

2.3 “It’s a no go”: Disaster displacement’s exclusion from the refugee status

The impossibility of the 1951 Refugee Convention, in general, and of the refu-
gee status, in particular, to apply in the context of disaster displacement has
been, and still is, supported by many in refugee law scholarship, in policy docu-
ments from EU institutions and UN bodies, as well as in the asylum jurispru-
dence within and beyond the EU. Most recently, in one of its recent resolutions,
the African Commission on Human and People’s Rights (2025b) urged the
study on the development of a specific legal framework for the protection of
forcibly displaced persons in Africa as a result of climate change, recognizing
that “despite recent developments in case law, the category of ‘climate refugee’
has not yet been enshrined in positive law, either international or regional, since
climate-related reasons do not entitle people to the right of asylum” (para. 9).
The most recurrent explanations for such an exclusion include (1) climate
change and disasters do not amount to persecution; (2) they are not linked to a
Convention ground or they are not in themselves a Convention ground; (3) climate
change and disasters do not discriminate and do not have an individual effect; (4)
they cannot qualify as persecutors; (5) they lack a motive/intention to persecute. In
addition to these grounds, sometimes the refugee status has been apodictically
excluded with no assessment or reasoning. These assumptions have been part of
the discourse and have affected the refugee status assessment process, resulting in
protection denials for over 20 years and sometimes for more than seven decades,
despite increasingly available scientific evidence on disaster displacement as well as
refugee scholarship addressing the issue. To begin with, at the time when the
Refugee Convention was being drafted, Mr. Robinson (1951), Israeli Ambassador
Plenipotentiary to the Refugee Convention, argued that the refugee definition

[...] obviously did not refer to refugees from natural disasters, for it was
difficult to imagine that fires, floods, earthquakes or volcanic eruptions,
for instance, differentiated between their victims on the grounds of race,
religion or political opinion. Nor did that text cover all man-made events.
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The difficulty for international refugee law to be of utility in the context of
disaster displacement has been stressed also by the highest scholarship. In a
UNHCR report, McAdam (2011, pp. 12-13) observed that slow-onset disas-
ters as well as extreme weather events can cause harm; however, they normally
cannot reach the threshold of persecution. Similarly, the requirement of
human agency and of a nexus to a persecution ground would make climate
change and disasters fall beyond the scope of the Refugee Convention
(Goodwin-Gill and McAdam, 2021, p. 644). Indeed, part of the problem would
rest in identifying a persecutor, as climate change and disasters can hardly be
considered as accountable actors for persecutory acts. Qualifying main pollut-
ers or even the international community as a whole as a persecutor would be
impossible, as one would have to establish the causality between their conduct
and the respective climate change impact in each individual case. This would
also reverse the refugee paradigm, whereby a person fleeing the effects of cli-
mate change is not escaping their government, but rather is seeking refuge
from — yet within — States that have contributed to climate change. This point
has been endorsed also by Kalin and Schrepfer (2012, p. 32) who argue that the
home country normally does not turn against people affected by climate
change but remains willing to assist and protect them, and even where author-
ities are unable to do this for lack of resources and capacity.

Finally, even if the impacts of these factors were to reach the level of perse-
cution, the 1951 Refugee Convention requires it to be for reasons of race, reli-
gion, nationality, political opinion, or membership of a particular social group.
And given that disasters lack the element of discrimination that underpins all
forms of persecution under the Convention, the nexus with a Convention
ground cannot be substantiated. Similarly, Hathaway and Foster (2014, p.175)
maintain that the predicament based on “natural” disasters does not ordinarily
fit with the 1951 Refugee Convention because of the non-discriminatory nature
of such risks. Therefore, because refugee law is concerned only with persecu-
tion tied to a Convention ground, those impacted by “natural” disasters are
not entitled to refugee status.

In the context of the EU, the European Commission (2013b, p. 17; 2022, p.
7) has repeatedly, yet superficially, observed that the refugee status cannot find
application in the context of climate change, disasters, and environmental deg-
radation as it would be difficult to deem them as persecution in the sense envis-
aged in the Refugee Convention. In addition, they would hardly link to one of
the Convention grounds.

These arguments have also found fertile ground in the case law of some EU
Member States as well as of non-EU countries. For instance, in those very few
cases where the refugee status has been evaluated as part of a protection claim
based on disaster displacement, Austria’s Appellate Court has usually dismissed
them by briefly stating that the harm feared would not amount to persecution
and has no connection to any of the five Convention grounds with no detailed
assessment (Ammer, Mayrhofer and Scott, 2022). In one case, Belgium’s Conseil
du Contentieux des Etrangers (2017) ruled that environmental degradation,
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water shortage, and risk of malaria could not be considered as actors of perse-
cution pursuant to Article 6 of the Qualification Directive, which rather demon-
strates the EU legislator’s intention to limit the application of international
protection to those cases where persecution or serious harm results from the
conduct of third parties.

The automatic exclusion of disaster displacement from the refugee status
has been reiterated in a few decisions released in the UK well before Brexit. In
Horvath, the UK House of Lord (2000) noted that

the applicant may have a well-founded fear of threats to his life due to
famine or civil war [...]. But the risk, however severe, and the fear, how-
ever well founded, do not entitle him to the status of a refugee. The
Convention has a more limited objective, the limits of which are identi-
fied by the list of Convention reasons and by the principle of surrogacy.

Thisargument has been raised also in a 2006 case, where Lady Hale observed that

Not all persecution gives rise to a valid asylum claim. Very bad things
happen to a great many people, but the international community has not
committed itself to giving them all a safe haven. People fleeing national
and international wars, famine or other natural disasters are referred
to as refugees, and offered humanitarian aid by the international com-
munity, but they do not generally fall within the definition in the 1951
Convention.

(UK House of Lord, Fornah, 2006, para. 97)

The non-applicability of the Refugee Convention in the context of disaster
displacement has been echoed in Sepet, where the UK Lords of Appeal (2003)
cited a passage from a case decided by the High Court of Australia (4nor,
1997, p. 16), where Dawson J pointed out that

By including in its operative provisions the requirement that a refugee
fear persecution, the Convention limits its humanitarian scope and does
not afford universal protection to asylum seekers. No matter how devas-
tating may be the epidemic, natural disaster or famine, a person fleeing
them is not a refugee within the terms of the Convention.

Similar arguments can be found in the Australian case law. In one case before
the Australian Refugee Review Tribunal (2007) concerning an elderly widowed
woman without family or State support in post-tsunami Sri Lanka, the judges
did not place significance on the tsunami’s impact on the applicant when
assessing whether she had a well-founded fear of being persecuted on the basis
of her membership of a particular social group, despite country of origin
information indicated that the elderly, women, and other vulnerable groups
were disproportionately affected by the tsunami as they were either not
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specifically targeted for relief, unable to access relief, or the relief effort dis-
criminated against them. In the Tribunal’s opinion, in fact, the harm to which
the applicant was exposed in the aftermath of the tsunami was not because of
a systematic and discriminatory conduct by Sri Lankan authorities and thus
could not amount to persecution. Besides, the High Court of Australia (The
High Court of Australia, Minister for Immigration and Multicultural Affairs v
Haji Ibrahim, 2000) noted that disasters cannot fall within the scope of refugee
protection as the concept of persecution has more to do with civil and politi-
cal rights:

This means that most Third World refugees remain de facto excluded, as
their flight is more often prompted by natural disaster, war, or broad-
ly-based political and economic turmoil than by ‘persecution’, at least as
that term is understood in the European context.

(p 139)

As a consequence, it is not sufficient “[...] to show a fear for other reasons out-
side the Convention definition, such as that caused by economic disasters or
natural catastrophes” (High Court of Australia, 2000, para. 181).

What these sources have in common is the fact of questioning the possibility
for disasters to amount to persecution within the meaning of the 1951 Refugee
Convention, to be considered in themselves as an actor of persecution, and to
respond to one Convention ground. This presumption shares an erroneous
interpretation of disasters, seen as the manifestation of the forces of nature or
“acts of God” (Steinberg, 2000) that could neither involve the responsibility of
an actor of persecution (or be such an actor in themselves) nor intentionally
inflict harm because of a Convention ground.

2.3.1 Implications

By uncritically relying on such a misleading conceptualization of disasters, asy-
lum authorities in the EU Member States and beyond have wrongly assumed
that the impacts of disasters were mainly economic in nature, neglecting the
intertwined set of socio-cultural, political, psychological, physical, and emo-
tional vulnerabilities generated, or exacerbated, by the occurrence of disasters.
Besides the abovementioned cases, this also applies to some Pakistani nationals
who have claimed protection in, inter alia, Austria, Sweden, and Italy in the
aftermath of a disaster, especially floods, which caused the destruction of the
claimants’ home, land, and belongings. In most cases, competent authorities
have dismissed the case, as they framed disasters usually in economic terms (job
or livelihoods losses), leading to economic difficulties or loan debts, which were
deemed as not relevant for the purposes of international protection (Ammer,
Mayrhofer and Scott, 2022, p. 12). In one case concerning an Afghan asylum



Challenges in applying and interpreting international protection 57

seeker fleeing also because they have lost everything in the aftermath of a
flood — Austrian judges contended that the economic consequences of a “natu-
ral disaster” would only be relevant under Article 1(A)2 of the Refugee
Convention if the complainant was threatened with the complete loss of his
livelihood (Austrian Supreme Administrative Court, 2002/01/0414, 2005).

Similarly, in a case where protection was sought due to a condition of desti-
tution caused by recurrent floods in Pakistan that had destroyed the claimant’s
home, the Italian Court of Cassation (25094, 2021g) swiftly dismissed the case
noting that the claimant’s predicament “only deal with severe economic hard-
ship, common to local people, not justifying the recognition of the protection
invoked”. In other words, the claimant fled because of economic reasons mak-
ing it unnecessary to ascertain whether the claimant could be an “environmen-
tal refugee”. Here, Italian judges failed in investigating the link between
destitution and disasters as a source of their vulnerability, and used the label of
“economic migrant” as a shield not to proceed with a thorough assessment of
their claim.

In other cases, disasters played a role only as a factor describing the general
situation in the claimant’s country of origin but not as shaping a personal need
of protection. Sweden also shared this misconceptualization albeit in the con-
text of a provision providing a residence permit under the exceptionally com-
passionate circumstances. Indeed, in a case concerning a Roma woman who
came to Sweden one week after losing her home in the 2014 flooding in Bosnia-
Herzegovina, the Swedish Migration Court (2015) found that being homeless
and struggling to support herself because of flooding are reasons of an eco-
nomic nature and do not constitute, on their own, a basis for granting a resi-
dence permit on grounds of exceptionally compassionate circumstances.

Another implication of adopting an incorrect interpretation of disaster that
has run counter to the recognition of refugee protection in the context of dis-
aster displacement refers to the alleged lack of a personal risk of being perse-
cuted. As explained by the New Zealand’s Refugee Status Appeals (2000) in the
context of protection claims made by a citizen of Tuvalu, one of the world’s
most vulnerable low-lying countries to climate change,

All Tuvalu citizens face the same environmental problems and economic
difficulties living in Tuvalu. Rather, the appellants are unfortunate vic-
tims, like all other Tuvaluan citizens, of the forces of nature leading to
the erosion of coastland and the family property being partially sub-
merged at high tide.

(para. 13)

Once again, considering disasters as the result of “the forces of nature” under-
mines the contemporary understanding of disasters and of their inherent
human component as well as the crucial role of the social context in which the
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person lives in exacerbating their vulnerability to disasters. In another case
decided by the Federal Administrative Court of Switzerland (2020), the impact
of prolonged periods of drought in Puntland (Somalia), which have led to
severe food and water shortages and exacerbating the already volatile security
and humanitarian situation, was acknowledged. The Swiss Court noted that
both the security and humanitarian situations in Somalia — due to violent con-
flicts and drought — were “extremely complex, volatile, and precarious” (para.
11.2.1). In addition, “there are increasing drought disasters and government
mismanagement, which are leading to a shortage of food and water supplies.
Due to the extreme drought, the Puntland authorities declared a state of emer-
gency in 2017 (para. 1.2.3). Yet, in the Court’s view, the claimant did not
adduce evidence of specific individualized risk on the basis of which it would
be unreasonable to deport them there. The claim was therefore dismissed.
These assumptions have led to another undesired outcome, namely that the
refugee status cannot nor should be applied in the context of disaster displace-
ment. According to the former Assistant High Commissioner for Refugees,
Erika Feller (2011), the fact that people displaced in the context of disasters
are likely to have many of the same protection needs as Convention refugees
(stemming from the lack of a legal status, identity or land title documents, or
being exposed to gender-based violence) does not make the applicability of the
Refugee Convention more likely “nor should it necessarily have to be” (Feller,
2011, p. 8) as there are other more pertinent instruments. However, the fact
that the protection of people displaced in the context of disasters is not just
peculiar to refugee protection does not make the 1951 Refugee Convention any
less relevant in providing an adequate protection status where its requirements
are met, nor does it make the duty of competent authorities to interpret it in
good faith less peremptory. In other words, the fact that domestic immigration,
human rights, or other provisions may find application in the context of disas-
ter displacement does not exclude that, in certain cases, people displaced in the
context of disasters may need a higher status and that they might face a per-
sonal risk of being persecuted rather than a general need of protection.
Finally, the swift exclusion of disaster displacement from refugee protection
with no critical reasoning or individual assessment that emerges from many of
the sources cited above reveals another key misconception concerning how ref-
ugee law is conceived and applied, also in the context of the EU. This refers to
the fact that the refugee definition is often rigidly interpreted. Although an
historical analysis of the genesis of the 1951 Refugee Convention demonstrates
that it was not intended to be a comprehensive or revolutionary instrument as
it mostly consolidates refugee agreements existing at that time (McAdam,
2017), a dynamic and evolutive interpretation of the refugee definition has
allowed asylum judges to include, inter alia, gender-based violence, domestic
violence, trafficking in human beings, and sexual orientation among its legiti-
mate grounds. Starting with the US Board of Immigration Appeals’ decision in
Matter of Acosta (1985) up until the landmark 2024 CJEU’s rulings, gen-
der-based asylum claims have been successfully recognized despite neither in
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the mind of the drafters nor acknowledged at the time when the Refugee
Convention was drafted (Markard, 2017). As noted, a dynamic interpretation
of the 1951 Refugee Convention — a “dynamic body of law” (UNHCR, 2005,
p- 137) which evolves in line with authoritative international consensus, social
context, and contemporary legal norms (Hathaway, 1990) — makes it effective
and responsive to contemporary challenges. A similar approach should be
endorsed in other contexts equally lacking recognition, including disaster dis-
placement, which may nevertheless deserve protection.

In the case of disaster displacement, misconceptions regarding the nature
and impact of disasters and related displacement have therefore limited the
chances of the claimants to be eligible for the refugee status. However, such
difficulties in understanding disasters have combined with additional chal-
lenges related to the application and interpretation of core tenets of the refu-
gee definition. Indeed, the aforementioned sources tend to focus on the notion
of “persecution” rather than on “being persecuted”, a term that has been crys-
tallized in the Qualification Directive and Regulation, therefore shifting the
attention toward the concrete manifestation of persecution instead of the well-
founded fear of being persecuted. As seen, judges in the aforementioned cases
have questioned the possibility for climate change and disasters to reach the
level of “persecution” and to qualify as “actors of persecution”, but have
refrained from assessing their impact on the protection needs of the claimant
as well as in their predicament. Finally, the concept of persecution has argua-
bly facilitated another misconception, which has been already addressed in the
context of the CJEU, namely the need to establish the motive or intention of
persecution. This is the case of Belgium (Conseil du Contentieux des Etrangers,
191948, 2017), where international protection has been denied in the context
of environmental degradation because disasters could not engage the direct or
indirect responsibility of the authorities of that country or of one of the other
actors mentioned in Article 6 of the Qualification Directive.

In all these cases, judges failed to carry out an in-depth examination of the
impacts of the disaster on the individual claimant, which in turn has under-
mined their understanding of the role of disasters and related displacement in
producing or exacerbating patterns of discrimination or marginalization. In
presuming that the harm felt, or potentially felt, by a person displaced in the
context of disasters is automatically and unequivocally less intense and severe
than the one experienced by a Convention refugee, competent authorities have
underestimated the role of disasters in shaping the well-founded fear of being
persecuted.

That disasters may have a connection with the 1951 Refugee Convention
has been demonstrated, inter alia, by the work done by the Centre for Gender
and Refugee Studies, whose asylum database provides evidence of protection
claims based on disaster displacement, demonstrating the concreteness of the
well-founded fear of the persons concerned (Bourdoiseau, Chakravartula and
Navarro Lux, 2024). Among these, claimants have expressed: (1) Fear of harm
due to lack of government protection in the wake of climate-related disasters
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(including in Honduras, Guatemala, and Bangladesh); (2) fear of harm as
environmental activists, land defenders, and journalists due to land rights’
defense campaigns, opposition to, or documentation of harmful environmen-
tal activities carried out by corporations or the State (including in Belarus,
Haiti, Honduras, Kenya, Mexico, China, and Vietnam); (3) fear of harm as
individuals displaced when land became uninhabitable due to lack of access to,
or contamination of, natural resources (including in Jamaica).

2.4 The Internal Protection Alternative

The idea behind the IPA — also referred to as “internal flight alternative” or
“internal relocation alternative” by different national jurisdictions (Storey,
2023; Goodwin-Gill and McAdam, 2007, pp. 144-149) — is pretty simple: In
those cases where the asylum seeker can find effective and durable protection
in a part of their country of origin, surrogate protection by the international
community needs not to apply (Hathaway, 1999). This view is echoed by the
ECtHR, according to which “it is a generally recognized principle that persons
do not normally need asylum or subsidiary protection if they can obtain pro-
tection by moving within their own country” (ECtHR, Sufi and Elmi, 2011b,
para. 35).

Although there is wide scholarly and judicial agreement that the IPA is an
integral part of the modern understanding of the international refugee defini-
tion (Storey, 2023; Ni Ghrainne, 2015), several aspects surrounding this con-
cept remain unsettled. Among others, the debate is still vexed with reference to
the question of how the IPA can have a bearing in the RSD given that it has no
actual legal basis in the 1951 Refugee Convention or, considering the IPA
implicitly inherent in its text, where it is to be located in the refugee definition.
In addition, scholars are divided on whether the IPA is in line with the spirit
and scope of the Refugee Convention. For instance, Schultz (2019) and
Lehmann (2020), among others, stress that the text of the 1951 Refugee
Convention never mentions the IPA, and neither was it discussed in the pre-
paratory work for Article 1 of the Convention (UNHCR, 2012b). Likewise,
the most important human rights treaties do not address the issue.

By contrast, other scholars contend that if the drafters intended to exclude
the IPA from the text of the 1951 Refugee Convention, they would have
explicitly done so by adding something along the lines of the OAU 1969
Convention Governing the Specific Aspects of Refugee Problems in Africa,
which specifies that persecution may stem from “either part or the whole of
his country of origin or nationality” (Article 1.2). According to some authors,
the IPA is implied in the text of the 1951 Refugee Convention as thinking
otherwise would mean that surrogate protection from the international com-
munity applies also when internal protection is available within the borders of
the State (Zimmermann and Mabhler, 2011, pp. 445-461). In other words, the
inability or unwillingness of the State to provide protection must necessarily
refer toits entire territory for the person’s predicament to meet the Convention’s
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requirements (Ni Ghrainne, 2015). Yet, if the IPA revolves around the inter-
pretation of the concepts of “place of origin”, “home area”, or “country of
origin”, the lack of analyses specifically addressing these terms in the IPA
literature is surprising (Storey, 2023).

Doubts persist also in relation to the “suspect” origins of this concept (New
Zealand Refugee Status Appeals Authority, Refugee Appeal No. 76044, 2008)
as until the mid-1980s there was no practice of routinely denying asylum on the
grounds that protection could be secured in another part of the home country
(Hathaway and Foster, 2003). This has prompted Schultz (2018, p. 159) to
opine that “there is little doubt that application of the IPA concept is used in
state practice as a tool to restrict the inflow of refugee claimants”. In addition,
although UNHCR is said to have explicitly recognized the legality of the IPA
in its 1995 Handbook — where it observes that “it is an element to be taken into
consideration in appropriate cases during the refugee status determination
procedure” (UNHCR, 1995, p. 64) — Ni Ghrainne (2020) has noted that its
position has changed several times.

Whereas the IPA lacks an explicit legal basis in the 1951 Refugee Convention,
this is not the case in the EU legal order, which expressly addresses it. Since its
first reference in the 2004 Qualification Directive, the IPA has been amended
significantly. As initially conceived, Article 8.3 allowed IPA to be applied not-
withstanding technical obstacles to return to the country of origin. This meant
that EU Member States could deny asylum although a concrete protection
alternative was not accessible for the applicant. This paragraph has been
deleted in 2011 following the ECtHR’s judgment of Salah Sheekh (2007),
where it held that a key precondition for considering the application of the IPA
was that the applicant must be able to travel to the area concerned, gain admit-
tance, and settle there, failing which an issue under Article 3 may arise (ECtHR,
Salah Sheekh, 2007, para. 141). Article 8§ under 2011 recast Qualification
Directive has embedded this requirement and allowed Member States to refuse
asylum on grounds that the claimant can reasonably be expected to safely relo-
cate to another part of the country of origin.

Another element subject to modification in 2011 concerned the guarantees
of protection from persecution and serious harm. According to the original
Article 8.1 of the 2004 Qualification Directive, relocation could be considered
in those parts of the country where well-founded fear of being persecuted, or
real risk of suffering serious harm, was absent. The revised text provided an
alternative, whereby the IPA may also be considered when the claimant had
access to protection against persecution or serious harm as defined in Article
7. Established as an alternative, the overall level of protection provided under
Article 8 did not increase. Finally, the recast Article 8 added a further require-
ment, namely that Member States shall at the time of taking the decision on
the application have regard to the general circumstances prevailing in that
part of the country and to the personal circumstances of the applicant. In
addition, accurate and up-to-date information on the general conditions in
the third country, obtained from relevant international or European sources,
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such as the UNHCR and the European Asylum Support Office (EASO)
should be considered.

Overall, the codification of the IPA in the original 2004 Qualification
Directive and in its 2011 recast may be seen as in favor of its legitimacy in ref-
ugee law, although solely at the regional level. Besides, Article § did not put an
obligation upon the Member States to implement IPA, which could be there-
fore discretionally applied. Although the 2011 recast fixed some of the most
controversial elements enshrined in the 2004 original version (Battjes, 2016), it
did not succeed in limiting the high level of fragmentation among the national
practices endorsed by the EU Member States and hence failed to bring clarity
to the concept. Indeed, in its evaluation report of the 2011 Qualification
Directive, the European Commission (2019a) identified a high degree of differ-
entiation among those Member States (almost all of them) that had trans-
posed Article 8 in their domestic legal order. Whereas the individual’s personal
circumstances and the presence of a minimum standard of living conditions in
the region were normally assessed by national authorities, these elements were
not clearly defined in any Member State. A final key concern and source of
fragmentation among the Member States was the uncertainty regarding which
rights, what level of economic activity, and what standard of living should be
accessible to the applicant to make the alternative reasonable (Nagy, 2022).

2.4.1 The IPA under the Qualification Regulation

The IPA has been significantly amended under the Qualification Regulation.
Amended Article 8 now consists of six paragraphs, the first two of which are
devoted to the substantive requirements and the remaining ones to the proce-
dures for applying the IPA and the guarantees for the applicant for protection.
Pursuant to Article 8 of the Regulation, the IPA assessment will be mandatory
and become an integral part of the examination of applications for interna-
tional protection. The obligation to systematically assess an IPA is however
limited to cases where the perpetrators of persecution or serious harm are non-
State actors. In those cases where the actors of persecution or serious harm are
the State or agents of the State, then it must be assumed that the person cannot
avail themselves of the protection of the State and therefore such an examina-
tion becomes unnecessary. In such cases, national authorities may in any event
examine the existence of an IPA only where it is clearly established that the risk
of persecution or serious harm stems from an actor whose power is plainly
limited to a specific geographical area or where the State itself only has control
over certain parts of the country (Article 8.2). Moreover, the new version of
Atrticle 8, as amended by the Qualification Regulation, further specifies that the
IPA evaluation is subsequent to the determination of the need for international
protection. Relevantly, Article 8.3 establishes that the burden of proof con-
cerning the existence of an IPA falls on the national authorities. The applicant
will not be required to prove that they have exhausted all possibilities of obtain-
ing protection in their country of origin. In addition, the applicant has the
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right to provide evidence that the IPA is not available in their case, which must
be taken into account by the national authority. In examining whether an IPA
exists, national authorities shall, at the time of taking the decision on the appli-
cation for international protection, have regard to the general circumstances
prevailing in that part of the country and to the personal circumstances of the
applicant set out in Article 4. In particular, they must consider (a) the general
circumstances prevailing in the relevant part of the home country, including
the accessibility, effectiveness, and durability of the protection referred to in
Article 7; (b) the personal circumstances of the applicant in relation to factors
such as health, age, gender, including gender identity, sexual orientation, ethnic
origin, and membership of a national minority; and (c) whether the applicant
would be able to cater for their own basic needs.

These safeguards seem to be inspired by the approach coined by the ECtHR’s
judgment in Sufi and Elmi (2011b) and in compliance with the UNHCR’s
Guidelines on International Protection No. 4 (2003). Finally, specific guaran-
tees for minor applicants are included. Indeed, where the applicant is an unac-
companied minor, the determining authority shall take into account the best
interests of the child and, in particular, the availability of sustainable and
appropriate care and custodial arrangements. Despite these amendments, the
Qualification Regulation has arguably not succeeded in dissipating major con-
cerns by relevant actors, which still warns against the possible incompatibility
of those provisions with international law and human rights law (ECRE, 2025,
p- 24). Of particular concern are the risks of exposing the applicants to indirect
refoulement, which is a crucial aspect to be taken into account for determining
the feasibility of any IPA.

2.4.2 The IPA and the visk of indirect refoulement

For IPA to be feasible (provided that the absence of whatever condition that
may give rise to a risk of persecution or serious harm shall be granted), indeed,
the claimant should also not be exposed to indirect refoulement (Hathaway
and Foster, 2003). Although it is generally accepted that “internal relocation
inevitably involves certain hardship” (ECtHR, AAM v Sweden, 2014, para. 73;
ECtHR, NMB v Sweden, 2013b), UNHCR (1995, p. 64) opined that the basic
civil, political, and socio-economic rights of the claimant enabling a dignified
life need to be respected in the relocated area in addition to granting their secu-
rity. Thinking otherwise would mean exposing the applicant to excessive risks
endangering, in the most dramatic cases, their survival. Such a risk, although
potentially not attributable to a reason for persecution, may nevertheless force
the claimant to return to their home area “into the lion’s mouth” (Storey, 2023,
p. 519), thus qualifying a risk of indirect refoulement. The risk of indirectly
exposing the individual to potential persecution is precluded by Article 33.1 of
the 1951 Refugee Convention, which prohibits refoulement “in any manner
whatsoever”, as well as in EU asylum and human rights primary and second-
ary legislation. To repeat, if the conditions under the IPA are such that the
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applicant may have no other options than to return to the area of origin where
they may face a risk of being persecuted or of serious harm, then the IPA
would cause indirect refoulement. In evaluating such a risk, the personal char-
acteristics and conditions of the claimant — including their specific physical,
psychological, and social profile — are of relevance and guarantee a broad
assessment of the applicant’s predicament.

The risk of curtailing the principle of non-refoulement in the context of the
IPA has been particularly analyzed by the ECtHR in two important rulings,
namely Salah Sheekh v the Netherlands (2007) and Sufi and Elmi v the United
Kingdom (2011b). As highlighted by Schultz (2015), in the absence of an inter-
national refugee law court, this ECtHR jurisprudence has arguably influenced
States’ understanding of IPA practice also under the Refugee Convention. As
explained in the next section, the same holds true for domestic courts in the EU
Member States.

In Salah Sheekh, the ECtHR viewed IPA as legitimate only if the applicant
could reach, be admitted, and settle in the designated area in safety. In the
absence of this requirement, removal would result in a violation of Article 3
ECHR with regard not only to the area of new settlement but also to that of
habitual residence, as it would constitute an indirect violation of the principle
of refoulement. In this case, the applicant was a Somali national whose asylum
claim was rejected by the Dutch authorities, which considered that their return
to a different area of Somalia that national authorities classified as “relatively
safe” would not be in breach of Article 3 ECHR. Facing deportation, the
applicant lodged several appeals to domestic courts in the Netherlands arguing
that, as a member of a minority clan unable to obtain protection from one of
the ruling clans in Somalia, he would be forced to live in an IDP or refugee
camp in extremely appalling conditions. Due to persistent rejection of their
claim, the claimant started an application in front of the ECtHR, which
granted him interim relief from expulsion. Because of this, the Dutch authori-
ties decided to release the applicant from detention and to extinguish their
removal order. The applicant was then granted asylum.

Despite the settlement between the parties, the ECtHR considered it rele-
vant to go into the substance of the case. The Court noted that the applicant,
who had no links with majority clans or family connections in those areas con-
sidered to be “relatively safe” by Dutch authorities, would likely end up in living
in dire conditions in IDP or refugee camps. The very limited access to food,
water, and shelter in addition to extreme overcrowding, heightened vulnerabil-
ity to exploitation, abuse, and forcible recruitment and the very little prospect
of their situation improving within a reasonable time frame contributed to
shaping the Court’s view that an IPA in Somalia was unreasonable. Furthermore,
it reminded that Somali authorities opposed the forced deportation of Somali
refugee back in the country and therefore there was no guarantee that, once
returned, the applicant would be allowed to stay in the relocated area. All con-
sidered, the ECtHR found that the requirements underlying the TPA were miss-
ing. In addition, it observed that the applicant, if returned, would face a real
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risk of being forced to settle in unsafe areas where he would be subjected to
treatments contrary to Article 3 ECHR.

Similar arguments have been applied a few years later in the context of Sufi
and Elmi. Also in this case, both applicants were Somali nationals issued with
deportation orders from the UK. In their applications to the ECtHR, they
complained that they would be at risk of ill-treatment if they were deported to
Somalia. In evaluating whether the applicants’ removal would breach Article 3
ECHR, the judges in Strasbourg assessed the possibility for them to relocate to
a safer region in Somalia. In this regard, the Court observed that Article 3 did
not preclude the Contracting States from considering the IPA, provided that
the relocation would not expose the returnees to a real risk of ill-treatment.
The Court found, however, that IPA in the case at stake was unreasonable for
both applicants. Returning to Mogadishu was deemed as unsafe as the capital
was subjected to bombardments and military offensives, in addition to unpre-
dictable and widespread violence due to the ongoing conflict. As for the possi-
bility to relocate in other areas of Central and Southern Somalia, the Court
noted that these regions were under the steady control of Al Shabaab.
Unfamiliar with the Islamic codes imposed there, the applicants could have
been subjected to severe corporal punishments and humiliation as well as to
forced recruitment and violence. Whereas the only family connection of the
first applicant was in a town under the control of Al Shabaab, the second appli-
cant had no acquaintances in Central and Southern Somalia. In light of severe
security threats and the lack of feasible contacts, the ECtHR explored the pos-
sibility for them to seek refuge in an IDP or refugee camp. Akin to the 2007
judgment, the Court found that the conditions in these camps were sufficiently
dire to amount to a violation of Article 3 ECHR. In conclusion, the ECtHR
found that an IPA in Somalia would contravene Article 3 ECHR, exposing the
applicants to ill-treatment and indirect refoulement.

2.5 “Not severe enough”: Disasters and the Internal Protection Alternative

As with all international protection applications, in the context of disaster dis-
placement-related claims too, competent asylum authorities in the EU Member
States can assess whether the claimant can reasonably be expected to relocate in
other parts of the country considered to be safe from disasters. So far, very few
studies have concentrated on the relevance of disasters, and their positive/nega-
tive role, in the IPA assessment carried out by asylum authorities in the EU
Member States. In their study, for instance, Zimmermann and Hermann (2024,
p. 527) did not consider disasters as relevant in an IPA assessment because indi-
viduals would be able to move to a part of the country not affected by disasters.

In the few analyses available on the topic, the results have been mixed inso-
far as disasters have sometimes contributed to making an IPA unreasonable,
whereas in other cases the impacts of disasters in the relocation area have been
deemed as not severe enough to preclude it. In any event, disasters have very
rarely played a primary role in the IPA assessment.
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A relevant exception to the lack of analyses on the issue is provided by
Ammer and Mayrhofer’s relevant studies (2022; 2023) on disaster displace-
ment in Austrian asylum case law, along with one insightful report with Scott
(2022). The authors found that the impacts of disasters played a different role
depending on the country of origin and the appointed judge. For instance,
disasters were considered in the assessment of availability and reasonableness
of an IPA for asylum seekers coming from Afghanistan and Somalia, and to a
lesser extent for Pakistan. Conversely, disasters played no role in relation to
assessment of TPA in cases referring to claimants from India or Nepal (Ammer
and Mayrhofer, 2023). More into detail, in 44% out of 646 analyzed Austrian
decisions, disasters were mentioned or discussed as a factor when assessing the
option of an IPA (Ammer and Mayrhofer, 2023). Disasters — ranging from
droughts, floods, rainfalls, earthquakes to “natural events” and locust plagues —
were rarely the only factor taken into account in IPA assessments; rather, they
were considered in combination with other factors pertaining to objective con-
ditions of the country of origin and/or personal characteristics of the claimant
at stake. These include the impact of the disaster on the supply situation in the
relocation area as well as the presence of family members and clan member-
ship alongside considerations regarding access to socio-economic rights, the
security situation, potential sources of discrimination, minority status, gender,
age, employability, etc.

Out of a sample of 200 cases on Afghanistan, 8§1% considered disasters
when assessing whether an IPA was available and reasonable. In most cases,
internal relocation was precluded because of the dire security situation in the
country. In those few cases where an IPA to either Mazar-e-Sharif, Herat, or
Kabul was seen as available and reasonable from a security point of view, the
impact of disasters, mainly drought, in affecting the basic supply of goods was
also assessed. However, Austrian judges considered that their impact was not
so severe to make it unreasonable or even impossible to live there (Ammer and
Mayrhofer, 2023, p. 15). In one case, the Austrian Federal Administrative
Court (W265 2174323-1, 2018c) held that the drought in Herat was not so
severe to impair people’s basic supply of food and drinking water, while the
health system “was not collapsed”. At the same time, judges noted that access
to shelter, education, and employment opportunities was “basically given” and
that there was no foreseeable risk of famine.

As for Somalia, 36% of the 346 Austrian asylum decisions mentioned dis-
asters, mainly drought, floods, and locust plagues, in the context of an IPA. In
most cases disasters were seen as an obstacle to a viable IPA, although in very
few decisions they were mentioned as a primary factor in its assessment. In a
case, Austria’s Federal Administrative Court (W254 2182986-2, 2019b, para.
3.2) maintained that an IPA to other parts of Somalia was not reasonable in
the case at stake because of the impact of the drought on the “currently
tense basic supply situation” in combination with massive food insecurity,
acute children malnutrition, water-borne diseases, and the high number of
people displaced in the context of disasters in Somalia. In most cases, disasters
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contributed to making an IPA impossible together with security factors, the
absence of family members, and social contacts in other internal areas. Ammer
and Mayrhofer (2023, p. 15) note that starting from 2018 the evaluation of the
IPA for Somali asylum seekers became more detailed and additional factors —
such as discrimination, age, gender, and a lack of local knowledge among
others — started to be part of the analysis.

Finally, 81 Austrian decisions relating to disaster displacement concerned
claimants from Pakistan. In those cases, disasters were not considered an
obstacle to an IPA, while the relocation alternative was used as additional
argument for dismissing the appeal after having already excluded a real risk of
an Article 3 ECHR violation.

In Nordic countries, disasters seem to have almost never been taken into
account by competent authorities in the context of an IPA assessment. In
Norway, there is evidence of a single case where internal relocation to a region
in Somalia not affected by armed conflict but suffering from serious drought
and a devastating humanitarian crisis has been precluded (Norwegian
Borgarting Court of Appeal, Abid Hassan Jama, 2011). In the case of Sweden,
a thorough analysis of 792 asylum decisions where disaster was mentioned in
the text unveiled that it was addressed as part of the IPA assessment only in
seven cases concerning Afghanistan. In a few additional cases concerning asy-
lum seekers from Bosnia Herzegovina and Vietnam mentioning disasters in
their claim, internal relocation was identified as a viable option for the claim-
ants although such a conclusion was not supported with reference to coun-
try-of-origin information (Ammer, Mayrhofer and Scott, 2022, p. 25).

In Germany, “natural disasters” are said to likely play a role in the TPA
assessment (Schloss, 2022). In particular, when evaluating the reasonableness
of an IPA in light of the requirements set out by the ECtHR jurisprudence on
Article 3 ECHR in relation to the IPA — which include the applicant’s ability to
cater for their most basic needs, their vulnerability to ill-treatment, and the
prospect of their situation improving within a reasonable time frame — the
humanitarian situation on which “natural disasters” can have an influence can
be also considered. Yet, no case has been detected in practice.

The relevance of disasters in an IPA assessment is still unclear in the litera-
ture. According to some, “disasters are always pertinent to the IPA assessment,
regardless of whether the persecution in the claimant’s home area is for disas-
ter-related reasons or not” (Cantor et al., 2024, para. 5.1.5; Kélin and Entwisle
Chapuisat, 2024). Hence, all disaster-related risks in a potential IPA site need
to be cumulatively factored. For others, the impacts of disasters “may be rele-
vant” in the context of an IPA, regardless of whether they are also relevant to
the central protection claim (Jastram et al., 2025).

This book contends that disasters can and should play a relevant role in
the whole TPA assessment. This means that disasters and their impacts should
be duly taken into account when evaluating whether the specific claimant can
be at risk of persecution or serious harm in the IPA site and, if not, whether
the relocation alternative may be accessible and reasonable in light of its
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prevalent climate and environmental conditions. Given that disasters are
increasingly affecting more and more countries, disasters will likely play a role
either in the general assessment of the security of the potential relocation site
or with reference to the claimant at stake depending on the situational factors
shaping their vulnerability. In addition, Storey (2023) sheds light on the princi-
ple of indirect refoulement as a further element supporting the need to inte-
grate disaster considerations into the IPA assessment. According to this author,
the principle of indirect refoulement clearly requires more than mere absence
of a real risk of persecution in the relocation site. Hence, even if an applicant
would not face a risk of persecution in the new area, but would nevertheless
experience

intolerable conditions caused by ‘natural’ disasters (e.g. fire, flood, earth-
quakes), such conditions, even though not persecutory, might well be dire
enough to compel him or her to return to their home area, which by
definition is a site of persecution.

(p. 519)

In other words, no human agency needs to be shown when assessing the risks
in a potential IPA site, which could very well be linked to the impacts of disas-
ters driving people back to their home area. This is also what the ECtHR found
in the cited case of Sufi and Elmi (2011b), where it identified the need to take
into account factors such as the consequences of a “natural” disaster, or an
inability to sustain an adequate standard of living in the potential IPA.

2.5.1 Implications

Although eminent refugee scholars call for the integration of disasters into the
IPA assessment, the analysis of (a few) available judicial practices in EU
Member States (and Norway) unveils not only that different practices exist
among national jurisdictions, but that the relevance of disasters widely depends
on the claimant’s country of origin. Therefore, disasters’ integration into the
IPA assessment is far from being standardized. The case of Austria demon-
strates that when the applicant comes from a conflict-torn home country (as in
the case of Afghanistan), the main factor excluding IPA is the security situa-
tion. Disasters are mentioned, but do not play a central role. When the level of
security is acceptable in certain provinces, such as Herat in Afghanistan, then
disaster risks are examined if particularly evident. However, these cases lack an
adequate analysis of the home region’s exposure to disasters, as well as their
occurrence and frequency. An evaluation of the general and specific impacts of
disasters on the person at stake is lacking as is updated and reliable country of
origin information addressing disaster risks. Not only are disasters superfi-
cially treated in the judicial analysis, but in some cases the reasonableness
standard is set too high. The abovementioned case decided by the Austrian
Federal Administrative Court (W265 2174323-1, 2018¢) held that an IPA in
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Herat was reasonable and accessible as the drought was not so severe to make
the health system “collapse”. At the same time, judges noted that access to
shelter, education, and employment opportunities was “basically given”. This
language implies an extreme level of deprivation that would hardly allow the
claimant to conduct “a normal life” as recommended by UNHCR (2003,
para. 6). Requiring such an undue level of hardship, which would prevent the
claimant from meeting their most basic needs and impair their health and well-
being, would also substantiate a risk of internal refoulement, whereby such
dire conditions would force the claimant to return to areas where they risk
facing persecution.

In that case, the Austrian Court seems to have endorsed the quite criticized
approach that the ECtHR has adopted in a number of cases (i.e., Salah Sheekh,
Sufi and Elmi, and NMB), where it applies the Article 3 threshold to the IPA
context. In this regard, scholars opine that the conflation of Article 3 ECHR
and reasonableness standards is misplaced, as harm at a lesser threshold than
ill-treatment is sufficient to establish that there is no internal protection availa-
ble (Storey, 2023; Schultz, 2018). A further reason questioning the approach
undertaken by the ECtHR lies in the principle of internal refoulement, a con-
cept also used by the Strasbourg Court itself. Accordingly, what matters to
assess whether an IPA is viable “[...] is simply whether an applicant would be
compelled by the conditions in the alternative area to return to their home
area. Factors that might compel such internal refoulement cannot be necessar-
ily limited to Article 3 harms” (Storey, 2023, p. 533).

The above analysis corroborates the central role that misconceptions sur-
rounding the notion of disaster and related displacement still play in refugee
protection. In addition, challenges in applying and interpreting key provisions
linked to eligibility for the refugee status, such as the IPA, have so far under-
mined the importance of disasters as part of the analysis. This implies that
human rights violations arising from disasters in the potential relocation site
have so far not been consistently taken into account by judicial authorities in
the EU Member States. Conversely, the Austrian Court has used the alleged
lack of serious disaster risks as a further ground to legitimize the existence of
internal protection in Pakistan. Finally, although factors of inherent and con-
textual vulnerabilities have been considered as part of the IPA assessment in
Austria, these have not been integrated into disaster risks and have therefore
been kept separated.

2.6 Subsidiary protection

Atrticle 2.f of the Qualification Directive (soon Article 3.6 of the Qualification
Regulation) defines a person eligible for subsidiary protection as a third-coun-
try national or a stateless person who does not qualify as a refugee but in respect
of whom substantial grounds have been shown for believing that the person
concerned, if returned, would face a real risk of suffering serious harm and is
unable or, owing to such risk, unwilling to avail themselves of the protection of
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that country. Accordingly, considerations for subsidiary protection should only
take place where the refugee status is excluded, for instance because there is no
causal link between the harm suffered and a Convention ground.

The Qualification Directive stipulated the same list of actors of persecution
and of serious harm (Article 6) as well as of actors of protection against per-
secution and serious harm (Article 7). The same guarantees and challenges
identified under those provisions in the context of the refugee status equally
hold in the context of subsidiary protection. Instead of having a list of acts of
persecution, the Qualification Directive offers an exhaustive list of compo-
nents giving rise to serious harm (Article 15). Whereas a nexus between the
acts of persecution and a Convention ground is required for refugee protection
(Article 10), this is not the case under subsidiary protection. Therefore, there is
no need to correlate serious harm to one or more specific reason(s).

In her study on the Qualification Directive, McAdam (2005) notes that the
Qualification Directive “is the first supranational instrument to seek to harmo-
nize domestic complementary protection” (p. 462). Yet, she warns from using
subsidiary protection as a model for emulation at the international level, as it
does not create a new system of protection per se, but rather distills what are
perceived as “best” State practices among the realm of ad hoc and discretion-
ary national practices and upholds them to a codified regime. The high thresh-
old of serious harm envisaged in the Directive, which is higher than that
enshrined at the international level, and the rigid scope of application of sub-
sidiary protection, which excludes persons permitted to remain in a Member
State on compassionate or humanitarian grounds, are illustrative examples of
the goal pursued by this instrument, which simply aims to limit disparities
between the national legislation of the EU Member States by setting out min-
imum standards of protection. As the content and substance of subsidiary
protection have remained unaltered in the Qualification Regulation, it seems
that the new legislation aligns with the goal of its predecessor.

2.7 Serious harm

The notion of serious harm was not part of international law and was devised
in order to underline the focus on wrongful and unjustified acts (McAdam,
2005, p. 476). As mentioned above, Article 15 elaborates an exhaustive list of
components substantiating the real risk of suffering serious harm, on which
subsidiary protection is based: (a) death penalty or execution; or (b) torture or
to inhuman or degrading treatment or punishment of an applicant in the coun-
try of origin; or (c¢) serious and individual threat to a civilian’s life or person by
reason of indiscriminate violence in situations of international or internal
armed conflict. As conceived, Article 15 does not leave room for additional
types of serious harm other than those explicitly listed. The presence of either
of these three elements is sufficient to substantiate a real risk of serious harm.
Their formulation is mainly rooted in international human rights law. Letter
(a) refers to the prohibition of the death penalty both in war and peace time as
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contained in Protocols No. 6 and No. 13 to the ECHR, while letter (b) deals
with the prohibition of torture or to inhuman or degrading treatment or pun-
ishment. This prohibition is also enshrined in Article 3 ECHR, Article 3 CAT,
and Article 7 ICCPR. Finally, Article 15¢ aims to harmonize national human-
itarian responses to people who could not be removed due to indiscriminate
violence and armed conflicts. The CJEU’s case law has significantly contrib-
uted to clarifying the content and scope of serious harm, as later explained.

2.7.1 Article 15a

The inclusion of the harm caused by death penalty or execution is in line with
Protocols 6 and 13 ECHR in addition to being consistent with the jurispru-
dence developed by the ECtHR since UK v Soering (1989), where it found that
if substantial grounds could be shown for believing that the individual con-
cerned, upon extradition, would face a real risk of being subjected to ill-treat-
ment, including physiologic suffering while waiting for the execution of the
death sentence, in the requesting country (in that case, the US), then the
Contracting State (in that case, the UK) would be liable for violating Article 3
ECHR, regardless of the crime the individual has committed. The CJEU has
recently specified in WS (2024b) that the term “execution” shall be interpreted
as covering threats to a person’s life also caused by non-State actors, including
private individuals such as, in that case, family members. By contrast, where
those acts of violence are not likely to result in the claimant’s death, they must
be classified as torture or inhuman or degrading treatment or punishment
within the meaning of Article 15b (CJEU, WS, 2024b, para. 77).

2.7.2  Article 15b

Although McAdam (2005, p. 479) found the drafting of Article 15b to be “the
least contentious element” of serious harm as it essentially corresponds to
Article 3 ECHR, its formulation and subsequent interpretation by the CJEU
and domestic courts in the EU Member States have unveiled essential critical-
ities that have so far seriously restricted its scope of application to the detri-
ment of asylum seekers, including those seeking protection in the context of
disaster displacement. The grounding premise is that Article 15b is found to
correspond, in essence, to Article 3 ECHR (CJEU, Elgafaji, 2009, para. 28).
More into detail, the Luxemburg Court confirmed that the prohibition of
ill-treatment guaranteed under Article 3 ECHR forms part of the general prin-
ciples of EU law and that the case law of the ECtHR shall be considered when
interpreting the scope of that right in the EU legal order. What is more, Article
15b should not only be interpreted with due regard for Article 3 ECHR but
also in a manner which is consistent with Article 19.2 of the EU Charter
(CJEU, M’Bodj, 2014b, para. 38; CJEU, El Kott, 2012a, para. 43) in order to
ensure that no person is returned to a country in which there is a serious risk
that that person will be subjected to inhuman and degrading treatment.
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Despite the established correspondence of Article 15b with Article 3 ECHR,
the former diverges from the latter in at least three aspects: (1) Article 15b
restricts its geographical scope as only ill-treatment occurring in the claimant’s
country of origin is able to trigger the application of subsidiary protection; (2)
it requires serious harm to be attributed to an actor; (3) it demands serious
harm to be the result of an intentional act or omission. It is hereby anticipated
that the first of these three aspects is mandated by the law; the second one is
also provided by the law but has been exacerbated by the jurisprudence of the
CJEU; the third and remaining one has been entirely shaped by the judicial
activity of the Luxembourg Court, which has influenced domestic asylum deci-
sions. The divergence between Article 15b and Article 3 ECHR has overarch-
ing consequences for those Article 15b intends to protect. Indeed, the deep
discrepancies between the two provisions, which are examined in detail here
below, lead to the creation of two different categories of people, namely those
who manage to be eligible for subsidiary protection and those who are excluded
from it but are still protected under Article 3 ECHR and thus cannot be
expelled. The departure of Article 15b from Article 3 ECHR not only implies
that protection is fragmented despite the absolute character of the right that
they have in common, but also that when protection from expulsion under
Article 3 ECHR is not followed by the recognition of subsidiary protection,
the people concerned are left in “limbo-like situations of non-removability”
(Gines Martin, 2021). The three elements of divergence highlighted above all
came to the forefront in Mohamed M’ Bodj v. Etat belge (CJEU, 2014b) and
MP (CJEU, 2018D).

2.7.2.1 The case of M’Bodj

The case concerned an applicant from Mauritania who had been granted a
residence permit on humanitarian grounds in Belgium due to serious illness.
The question referred to the CJEU by Belgium concerned in essence the possi-
bility to extend the benefits accorded to subsidiary protection beneficiaries (in
particular social welfare and healthcare) also to seriously ill individuals granted
leave to reside in Belgium. To that end, the Court had to clarify whether seri-
ously ill persons fell within the scope of subsidiary protection.

Both Advocate General Bot and the CJEU Grand Chamber found that seri-
ously ill persons are excluded from subsidiary protection as conceived by the
Qualification Directive. Three underlying reasons concurred to that end: (1)
Atrticle 15b restricts serious harm generated by torture or inhuman or degrad-
ing treatment or punishment to that occurring in the applicant’s country of
origin; (2) harm must be caused by a third party identifiable as an actor of
serious harm in keeping with Article 6 of the Qualification Directive; and (3)
to qualify under Article 15b, the harm experienced by M’Bodj should have
been the result of an intentional deprivation of healthcare.

Article 15b as enshrined in the Qualification Directive departs and restricts
Article 3 ECHR as it specifies that ill-treatment has to occur in the country of
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origin of the applicant for that to be relevant under subsidiary protection.
The reason behind this restriction was to exclude those allowed to remain in
the territory of the Member States on compassionate or humanitarian
grounds, as reiterated in Recital 9 of the Directive. Moreover, the Court found
that serious harm “must take the form of conduct on the part of a third party
and that it cannot therefore simply be the result of general shortcomings in
the health system of the country of origin” (M’Bodj, 2014b, para. 35). That
interpretation relied on Article 6 on the actors of persecution and serious
harm as well as on Recital 26 of the Qualification Directive 2004/83 (Recital
35 in the 2011 recast), which specified that general risks in the country of
origin do not normally in themselves create an individual threat which would
qualify as serious harm. Therefore, serious harm cannot, in the CJEU’s view,
simply be the result of general shortcomings in the health system of the coun-
try of origin. Bauloz (2016) noted that while it is true that Article 6 clearly
identified actors of harm, the list is indicative and should therefore be broadly
interpreted.
In the same passage of the ruling, the Court added that

the risk of deterioration in the health of a third country national suffer-
ing from a serious illness as a result of the absence of appropriate treat-
ment in his country of origin is not sufficient, unless that third country
national is intentionally deprived of health care, to warrant that person
being granted subsidiary protection.

The Court introduced therefore a new element, which is not prescribed by the
Qualification Directive and that has no basis in international refugee law,
namely that of intentionality. Advocate General Bot shared the position of
the Grand Chamber and in his Opinion (2014) explained that the CEAS is
based on the need to provide international protection to those at risk of per-
secution or serious harm either because the country of origin “is intentionally
committing those acts or because it is failing to prevent them” (para. 49).
Even more clearly, Bot opined that Article 15 of the Qualification Directive
must be read in conjunction with Article 6 thereof, as only acts for which the
country of origin is directly or indirectly responsible can amount to serious
harm. He concluded that “inherent in acts of serious harm is a deliberate
intention on the part of the perpetrator to inflict particularly intense physical
or mental suffering” (para. 56). In other words, the country of origin’s respon-
sibility can manifest either in intentional acts or in omissions. Whereas the
lack of protection as consisting of, at minimum, active or omissive conduct is
widely accepted by the scholarship, as seen before in this chapter, intentional-
ity has no place in the Refugee Convention (Goodwin-Gill and McAdam,
2007, p. 100) or in Article 3 ECHR. Intentionality is therefore misplaced in
Article 15b.

From Bot’s reasoning, it seems that the criterion of intentionality is alleg-
edly required not only when serious harm is caused or tolerated by the State,



74 Disaster Displacement and International Protection in the EU

but also when harm is deliberately caused by non-State actors and the State is
unable to provide protection:

it must be demonstrated that the risk arises from factors which are attrib-
utable, directly or indirectly, to the public authorities of that country,
either because the threats to the person concerned are being made or
tolerated by the authorities in the country of which that person is a
national, or because those threats are being made by independent groups
against which the authorities of that country are unable to provide effec-
tive protection to their citizens.

(CJEU, Advocate General Bot, 2014, para. 58)

In the present case, harm stemmed from the absence of appropriate treatment in
the claimant’s country of origin. Given that M’Bodj’s suffering was not deliber-
ately caused by an actor of serious harm in keeping with Article 6 of the
Qualification Directive, subsidiary protection was denied by the Grand Chamber.
However, by ruling that Article 15b shall be interpreted in a manner consistent
with the principle of non-refoulement as established under Article 19.2 of the
Charter and Article 3 ECHR, the CJEU specified that the Member States are
prohibited from expelling a third-country national where such expulsion
would, in essence, result in significant and permanent deterioration of their
mental health, particularly if such deterioration would endanger their life as in
the present case. Yet, because “[...] the EU international protection regime [...]
has established its own specific protection mechanism, which is distinct from
the obligations incumbent on the Contracting States under Article 3 of the
ECHR” (Bot, 2014, para. 65), the fact that the ECHR precludes such a removal
does not mean that that person should be granted subsidiary protection.
M’Bodj therefore belongs to those persons who cannot be expelled but do not
qualify for subsidiary protection.

Not only did the CJEU in M’Bodj severely depart from protection arising
under Article 3 ECHR, but it also precluded the EU Member States from lev-
eraging Article 3 of the Qualification Directive to extend the scope of subsidi-
ary protection to medical cases (Bauloz, 2016). According to this provision,
the Member States may introduce or retain more favorable standards for deter-
mining, inter alia, who qualifies for subsidiary protection and the requirements
for consequent rights, in so far as those standards are compatible with the
directive. In the CJEU’s view, stretching Article 3 to grant subsidiary protec-
tion to a third-country national suffering from a serious illness on the ground
that there is a risk that that person’s health will deteriorate as a result of inad-
equate treatment in his country of origin would be incompatible with the direc-
tive (CJEU, M’Bodj, 2014b, para. 44).

Relevantly, the text of Article 3 has been repealed by the Qualification
Regulation, which removes the option previously available to the Member
States. This means that the standard enshrined in the Regulation is therefore
the highest level of international protection achievable in the Member States.
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Nevertheless, national statuses of protection will continue to be available if
clearly distinct from international protection.

2.7.2.2 The case of MP

The findings in M’ Bodj have been reiterated in other rulings (such as CJEU,
Abdida, 2014a). In particular, in MP v Secretary of State for the Home
Department, the CJEU (2018b) considered the case of an applicant seeking
asylum in the UK who had been tortured in the past by the authorities of his
country of origin (Sri Lanka) but who is no longer at risk of being tortured in
case of return, and suffers from severe psychological trauma and suicide ten-
dencies. The UK Supreme Court asked the CJEU whether subsidiary protec-
tion covers also the real risk of serious harm to the physical or psychological
health of the applicant if returned to Sri Lanka.

First, the CJEU reiterated that Article 15 must be interpreted and applied
consistently with Article 4 of the EU Charter, which sets out an absolute pro-
hibition of torture. Given that this provision corresponds to Article 3 ECHR,
the meaning and scope of the rights are the same as set out in Article 52.3 of
the EU Charter. Hence, by taking into account the ECtHR’s revised test in
Paposhvili (2016), the CJEU observed that Article 4 precludes a Member State
from expelling a third-country national where such expulsion would endanger
their life. Yet, this does not mean that that person should be granted subsidiary
protection. In doing so, the CJEU reiterated the narrow scope of application
of subsidiary protection.

First, it recalled that Article 15b may apply only when national authorities
ascertain that the applicant is likely, if returned, to face a risk of being inten-
tionally deprived of appropriate healthcare to cure traumas resulting from the
torture he was exposed to by the authorities of his home country. Second, in
offering concrete examples of situations amounting to Article 15b, the CJEU
mentioned the case where the person is at risk of committing suicide because
of the post-torture trauma he was subjected to by the authorities of his coun-
try of origin, which “would not be prepared” (“non siano disposte a garantirne
la riabilitazione” in the Italian version, and “n’étaient pas disposées a assurer sa
readaptation” in the French one) to provide for their rehabilitation, in violation
of the State’s obligations under the CAT (Article 14 — Duty to ensure that,
under Contracting States’ legal systems, a victim of torture has the right to
obtain redress, including the resources necessary to achieve as full rehabilita-
tion as possible). However, the Court specified, the reference to Article 14 CAT
should not imply that all violations of that provision mandate the issuance of
subsidiary protection, since the CAT is separated from refugee law and pursue
different objectives. For the purposes of the Qualification Directive, only the
deliberate unwillingness to provide rehabilitation, also in the absence of a cur-
rent risk of being tortured, may meet the threshold of Article 15b.

Another pertinent example made by the CJEU is the case where it is appar-
ent that the authorities of that country have adopted a discriminatory policy as
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regards access to health care, thus making it more difficult for certain ethnic
groups or certain groups of individuals, to which the person belongs, to obtain
access to appropriate care for the physical and mental after-effects of the tor-
ture perpetrated by those authorities. This last example raises some concerns,
as if it was ascertained that public authorities in the home country have
adopted a discriminatory health policy that makes it more difficult for “certain
ethnic group” (para. 57, emphasis added), to which a former victim of torture
belongs, to get access to appropriate care to recover from the trauma of the
torture perpetrated by those authorities, then national authorities should first
and foremost assess whether the requirements for the refugee status are met.

Despite the reference to the ECtHR case in Paposhvili that, as explained in
the next pages, slightly softens the high threshold test used by Strasbourg
judges in medical cases, relevant gaps between Article 15b and Article 3 ECHR
hence remain.

2.7.2.3 Setting a precedent: The restrictive turn of the ECtHR

Several authors (Wibault, 2015; Bauloz, 2016; Ammer and Mayrhofer, 2023)
have noticed that M’ Bodj and M P seem to follow the strict interpretation made
of Article 3 ECHR by the ECtHR in some cases (D. v the United Kingdom,
1997; N v UK, 2008a; M.S.S. v Belgium and Greece, 2011a; Sufi and Elmi,
2011b; SHH v UK, 2013a; Paposhvili v. Belgium, 2016), which has been ques-
tioned in itself as unduly restricting the absolute character of that provision.

In D v. the UK, the ECtHR (1997) acknowledged that until that case Article
3 has been applied in the context of intentionally inflicted acts by public author-
ities or by non-State actors in the country of origin, thus in cases where the
presence of an actor responsible for ill-treatment was tangible. Yet, in that case
the Court ruled that the absolute prohibition of torture or inhuman or degrad-
ing treatment or punishment could also be triggered by exceptional circum-
stances and compelling humanitarian considerations. This broader
interpretation was subsequently constrained in N v. the UK (2008a), where the
ECtHR observed that the high threshold adopted in D v. UK should be kept in
its future case law where harm would emanate not from the intentional acts or
omissions by a specific actor, but instead from a naturally occurring illness and
the lack of sufficient resources to deal with it in the receiving country (para. 43).
The majority argued that the ECHR primarily protects civil and political rights
rather than socio-economic ones, maintaining that Contracting States are not
obligated to alleviate global health disparities. This led to a perceived double
standard, as highlighted by a strong dissenting opinion which argued that pri-
oritizing budgetary concerns over human suffering undermined the absolute
nature of Article 3.

In M.S.S. v. Belgium and Greece (2011a), the Strasbourg Court coined a
partially new approach, which required it to have regard to the applicant’s abil-
ity to cater for their most basic needs — such as food, hygiene, and shelter — their
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vulnerability to ill-treatment, and the prospect of their situation improving
within a reasonable time frame. Yet, the focus on the State’s accountability in
causing an Article 3 violation was still present, although in passive terms (inac-
tion instead of deliberate action). In Sufi and Elmi, the ECtHR (2011D) reiter-
ated its findings in N., namely that consideration of socio-economic and
humanitarian conditions in the country of origin is not central to the assess-
ment. However, given that the dire humanitarian conditions in Somalia, exac-
erbated by drought, are predominantly due to the direct and indirect actions of
the parties to the conflict, the ECtHR opted for the approach adopted in
MSS. In SHH v. the UK (2013a), the Court moved back to the N. test and
ruled that the appellant did not succeed in demonstrating that their removal
would put them at risk of deliberate ill-treatment from domestic authorities in
Afghanistan, nor that the levels of violence there were such as to entail a breach
of Article 3. The Strasbourg Court concluded that although the removal of the
applicant would undoubtedly have a negative effect on the quality of the appli-
cant’s life, also in light of their disabled conditions, this did not disclose excep-
tional circumstances to engage Article 3.

Finally, in Paposhvili v. Belgium, the ECtHR (2016) applied the approach
endorsed in D. v UK in a case concerning a Georgian national suffering from
leukemia and chronic tuberculosis who had to be removed from Belgium after
committing criminal activities. The Strasbourg Court clarified that Article 3
could be applied even in the absence of a real risk of imminent death, as a
serious, rapid, and irreversible decline in the returnee’s health resulting in
intense suffering or a significant reduction in life expectancy is “sufficient” to
reach the severity threshold required under Article 3. The Court ruled that
States must assess the impact of removal on the individual by comparing their
health status before and after removal and found that the Belgian authorities
failed to examine the applicant’s medical condition in the context of removal,
thus violating Article 3 ECHR.

As mentioned, several authors attribute, at least partially, the CJEU’s
restrictive approach toward Article 15b to the devolutive turn adopted by the
ECtHR toward Article 3. On the one hand, some refer to the increased social
and political pressure that the ECtHR itself is facing, where its competences
and very existence have been put into question (Bauloz, 2016, p. 440; Judge
Pinto de Albuquerque, 2019), as a justification for its detachment to the abso-
lute protection offered by Article 3. In several cases, the ECtHR pointed to
the current political context as a relevant element to be taken into account
when interpreting Article 3. In E. A. and H.A. A. v Greece (2025), the ECtHR
noted that

while the constraints inherent in a migration crisis cannot, in themselves,
be used to justify a breach of Article 3, the Court is of the view that it
would certainly be artificial to examine the facts of the case without con-
sidering the general context in which those facts arose. In its assessment,
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the Court will thus bear in mind, together with other factors, that the unde-
niable difficulties and inconveniences endured by the applicants stemmed
to a significant extent from the situation of extreme difficulty confronting
the Greek authorities at the relevant time. As the Government states, the
facts of the present case occurred during a period in which Greece experi-
enced an exceptional and sudden increase in migration flows. (para. 47)

In several cases, most emblematically in N.D. and N.T. v Spain (2020), the
Grand Chamber of the ECtHR seems to have adopted a deferential approach
toward Contracting States, by declaring certain practices of collective expul-
sions admissible and excusable, thereby surrendering to the pressure exercised
by governments with a view to (re)establishing their sovereign prerogatives
(Gatta, 2023; Scissa and Gatta, 2025).

On the other hand, the CJEU’s reasons appear different. Indeed, the CJEU’s
position on Article 15b seems to be headed to the achievement of the autono-
mization of EU law from other legal orders. As noted by Advocate General
Bot in M’Bodj (2014b, para. 65), subsidiary protection establishes its own spe-
cific protection mechanism, which is distinct from Article 3 ECHR. This posi-
tion follows the path already traced in Meki Elgafaji and Noor Elgafaji v.
Staatssecretaris van Justitie (CJEU, 2009) and in Aboubacar Diakité v
Commissaire général aux réfugiés et aux apatrides (CJEU, 2014c) concerning
Article 15¢ of the Qualification Directive. In the former case, the Luxemburg
Court ruled that Article 15¢ differs from Article 3 ECHR and therefore its
interpretation must “be carried out independently, although with due regard
for fundamental rights, as they are guaranteed under the ECHR” (para. 28).
By ascertaining that Article 15¢ has “its own field of application”, the CJEU
stressed the autonomy of the EU asylum acquis in respect of the ECHR. In
Diakité (2014c), the Court adopted an autonomous interpretation of the
notion of “internal armed conflict”, which goes beyond the limits set out in
international humanitarian law.

Yet, although the EU is free to elevate the threshold of protection under the
Qualification Directive, the repercussions of such move on asylum seekers can-
not be underestimated. In addition, the position of the CJEU of Article 15b is
not fully comparable with that under Article 15c. As better detailed below, in
fact, Elgafaji determines divergence between Article 15¢ and Article 3 ECHR
as for what indiscriminate violence is concerned, whereas it finds correspond-
ence between Article 15b and Article 3 ECHR. Given these premises, whereas
an autonomous interpretation of Article 15c can be seen as coherent and fore-
seeable, an autonomous interpretation of Article 15b from Article 3 ECHR is
less straightforward. What is more, the “independent” interpretation of Article
15¢c in Elgafaji and Diakité resulted in a more favorable and expansive standard
of protection for victims of armed conflicts, while the position endorsed by the
CJEU in M’'Bodj and MP led to a restrictive interpretation of Article 15b,
inconsistent with both the Refugee Convention and the ECHR, and to the
detriment of asylum seekers.
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2.7.3 Article 15¢

At the time of writing, there have only been four judgments rendered by the
CJEU on Article 15c. These refer to the interpretation of “a serious and indi-
vidual threat” of “indiscriminate violence” (CJEU, Elgafaji, 2009); the defini-
tion of an “international or internal armed conflict” (CJEU, Diakité, 2014c);
the level of “indiscriminate violence” required to qualify as serious harm under
that provision (CJEU, CF and DN v Bundesrepublik Deutschland, 2021a); and
finally the scope of, and relevant factors for, the assessment of Article 15¢
claims (CJEU, X, Y, their six minor children v Staatssecretaris van Justitie en
Veiligheid, 2024a).

In Elgafaji (CJEU, 2009), the Court noted that whereas Article 15a and 15b
cover specific types of harm, Article 15c refers to a more general risk of harm
(paras. 32-33). Under this provision, protection is provided when harm stems,
more generally, from a threat to a civilian’s life or person, by reason of indis-
criminate violence which is inherent in a situation of international or internal
armed conflict. The threat faced must be serious and individual. Although the
latter may sound contradictory — as it would be counterintuitive to require an
individual to be specifically targeted in a situation of indiscriminate violence —
McAdam (2005, p. 481) notes that this requirement was deliberately included
in order to limit the provision’s scope of application. As confirmed by Recital
35, individual threat does normally not cover risks to which a population of a
country or a section of the population is generally exposed. In Elgafaji, the
CJEU however reconciled the individual requirement with the term of “indis-
criminate violence”, explaining that the threat is inherent in a general situation
of armed conflict giving rise to indiscriminate violence, which implies that it
may extend to people irrespective of their personal circumstances or identity,
where such violence reaches such a high level that substantial grounds are
shown for believing that a civilian would, solely on account of their presence on
the territory, face a real risk of being subject to that threat (paras. 34-35). It
follows that, in an exceptional situation, it is not conditional on the applicant
proving that they are specifically affected by factors particular to their personal
circumstances (para. 43). As per the geographical scope of Article 15¢c, Recital
27 of the Qualification Directive specifies that the armed conflict does not have
to extend to the whole nation; rather, the focus must be on the region (or area
of destination) where the person concerned lives and on determining whether
they would be at risk in that area or in reaching that area. Hence, an assessment
must be made to determine whether in situ protection against serious harm is
effective and of a non-temporary nature, and whether an IPA is possible.

As per Diakité, as seen, it relevantly defined the term “internal armed con-
flict”, which exists if a State’s armed forces confront one or more armed groups
or if two or more armed groups confront each other (para. 35). In doing so, it
disjoins the term from the requirements set out in international humanitarian
law, as for the purposes of Article 15c¢ it is not necessary for that conflict to be
categorized as armed conflict not of an international character under



80 Disaster Displacement and International Protection in the EU

international humanitarian law nor to carry out a separate assessment of the
intensity of the armed confrontations, the level of organization of the armed
forces involved, or the duration of the conflict. In doing so, the CJEU’s inde-
pendent interpretation of armed conflict has lowered in EU law the threshold
required in international humanitarian law (Nicolosi, 2016).

In CF and DN (2021a), the CJEU clarified the criteria to be applied when
determining the level of violence required to establish the existence of a serious
and individual threat by reason of indiscriminate violence. Accordingly, Article
15¢c must be interpreted as meaning that a comprehensive assessment of all
the circumstances of the individual case, in particular those which characterize
the situation of the applicant’s country of origin, is required. Relying only on a
quantitative appraisal would be at odds with the objective of the Qualification
Directive. Indeed, the individual assessment should not only take into account
the personal characteristics and the circumstances of the country of origin
enclosed in Article 4.3, but also the geographical scope of the situation of indis-
criminate violence and the actual destination of the applicant in the event that
they are returned to the relevant country, and the existence, if any, of a serious
indication of real risk, such as that referred to in Article 4.4 of the Directive, an
indication in the light of which the level of indiscriminate violence may be lower.

Finally, in X, Y and their six minor children (2024a), the CJEU engaged with
the so-called “sliding scale test” inherent in the provision. After having recalled
Elgafaji, where the provision of Article 15¢ is not conditional on the applicant
proving that they are specifically affected by factors particular to their personal
circumstances, the CJEU specifies that personal circumstances may be relevant
in the assessment of whether such a level of indiscriminate violence exists. In
other words, the more the person is able to show a degree of individualization,
the lower the level of indiscriminate violence is required to be eligible for sub-
sidiary protection (sliding-scale test). A combination of personal circum-
stances and indiscriminate violence may give rise to eligibility for subsidiary
protection under Article 15¢c. The personal circumstances that should be con-
sidered in this regard depend on a case-by-case analysis, but may generally
include factors specific to the applicant’s private, family, or professional life.

Akin to the other two components of serious harm, the Qualification
Regulation leaves Article 15¢ untouched. Yet, its Preamble adds some of the
relevant CJEU case law, with clarifications concerning the concepts of “indis-
criminate violence” and “armed conflict”, as well as concerning the “sliding
scale test” established under Elgafaji and Diakité.

2.8 “Not in the list”: Disaster displacement as falling beyond
subsidiary protection

In its 2013 Staff Working Document on disaster displacement, the European
Commission is of the view that neither the aim nor the content of subsidiary
protection appears to be appropriate to respond to the protection needs of
people displaced by slow-onset disasters, such as desertification (p. 18).
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Similarly, because of its long-term character, such protection would also not be
appropriate in case of rapid-onset events leading to temporary displacement.
Given that environmental degradation and climate change are not among the
types of serious harm which can lead to granting subsidiary protection under
the Qualification Directive, disasters and related factors cannot qualify for
international protection.

In its analysis on the applicability of subsidiary protection to “environmen-
tal dangers”, the European Union Asylum Agency (EUAA, 2023) first recalls
that Article 15b can only be relevant when ill-treatment occurs in the claim-
ant’s home country. Per se, this does not constitute an issue, as usually appli-
cants link their need for protection to the adverse impact of a disaster unfolded
in their country of origin. Yet, it raises another issue concerning Article 6 of
the Qualification Directive. Indeed, although a reason of serious harm is not
necessary — contrary to the refugee status — a clear actor of harm must equally
be identified, and this proves difficult in the context of climate change and
disasters. Hence “deprivation of basic human rights caused by extreme pov-
erty, such as after a catastrophic event, does not meet the requirements [...] for
international protection unless attributable to an actor of persecution or seri-
ous harm” (EUAA, 2023, p. 29). Again, the requirement set out in Article 6
does not per se constitute an issue. As seen in Chapter 1, there is no such a
thing as a “natural” disaster, as human conduct is always involved. This is
clearly visible in man-made hazards, but a contemporary understanding of the
concept of disasters alongside with modern scientific evidence allows to better
identify the human component in all disaster settings. What does constitute an
issue for all subsidiary protection claims, including those related to disaster
displacement, is the restrictive interpretation made by the CJEU in M’Bodj of
Article 6, whereby the indicative list of actors of persecution and serious harm
has been interpreted as being exhaustive. The challenge therefore is not to
demonstrate human agency, but to link it to a specific actor of harm.

What is more, the CJEU has further restricted the scope of application of
Article 15 by requiring that an act must be deliberately committed for it to
qualify as serious harm. This means that potential situations amounting to
ill-treatment in the context of disaster displacement do not qualify as serious
harm if intentionality is not engaged or found.

2.8.1 Implications

These issues are far from being just theoretical. Although the EU is free to set
higher standard for protection than those provided by its international coun-
terparts (as seen, humanitarian law for Article 15¢; human rights law, including
the ECHR, for Article 15b) as well as to follow the ECtHR in its own restric-
tive interpretation of Article 3 ECHR, some requirements either severely
depart from the principle of non-refoulement they are supposedly rooted in, or
are not aligned the 1951 Refugee Convention, as instead required by EU
Treaties. In addition, this rigid interpretation of subsidiary protection has
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already influenced (not for the good) domestic judicial practices in the EU
Member States.

The restrictive interpretation of Article 6 of the Qualification Directive
combined with the controversial requirement of intentionality has already led
national asylum judges to dismiss subsidiary protection claims. Among others,
the CJEU’s findings in M’Bodj induced Germany’s Federal Administrative
Court (IC 11. 19, 2020) to reject a subsidiary protection claim lodged by a
Somali woman fleeing the devastating humanitarian crisis affecting the coun-
try because of terrorist attacks and civil war. Recalling the CJEU’s ruling, the
German Court contended that the action or omission of the actor causing
serious harm must be deliberate and purposeful. Although it acknowledged
that Somalia was affected by an armed conflict that has gone on for years
between Al-Shabaab and the Somali government, it concluded that “the result-
ing deterioration in the living conditions of the Somali civilian population is
only collateral damage of the intense civil war” (para. 16), and not the result of
intentional conduct. The Court so continued:

Measures taken by Al-Shabaab and the authorities that affected the
humanitarian situation were not intended to cause a deterioration in the
living conditions of the civilian population, but rather were a means to
an end in the struggle for dominance. Even if one were to view these acts
as a purposeful deterioration of the humanitarian situation, that influ-
ence would be relatively minor, because the armed conflict is the primary
reason for the poor living conditions, and the purposeful deterioration is
only part of the reason.

(Germany’s Federal Administrative Court (/C 11. 19, 2020))

As this case shows, strictly embedding the intentionality requirement within
Article 15 of the Qualification Directive risks leading to paradoxical results,
whereby well-founded protection claims, including those related to disaster dis-
placement, may be dismissed because of surreal interpretations of serious harm,
which make the element of intentionality squash the legally prescribed require-
ments of subsidiary protection, bringing intentionality to its very extreme.
Meanwhile, there are already legal and judicial instances rejecting the
CJEU?’s strict approach toward subsidiary protection. Emblematic are the
cases of Austria and Italy. In Austria, section § of the 2005 Asylum Act does
not require the establishment of an actor of serious harm to recognize subsid-
iary protection. Rather a real risk of a violation of Article 3 ECHR, which is a
Constitutional right in Austria, upon return in the country of origin is suffi-
cient for granting subsidiary protection. This is so because Austria has not
correctly transposed Article 6 of the Qualification Directive on the actors of
serious harm in its domestic legal order and thus constitutes a case sui generis.
The absence of the actor requirement has allowed Austrian judges to recog-
nize subsidiary protection in those situations where disasters caused ill-treat-
ment appreciable under Article 3 ECHR, especially in the case of asylum
seekers coming from Somalia and Afghanistan (Ammer and Mayrhofer, 2023).



Challenges in applying and interpreting international protection 83

In a case on Afghanistan, the Austrian Federal Administrative Court (W208
1434972-1, 2014) saw a real risk of an Article 3 ECHR violation because of
the problematic security situation in the country, which was compounded by
the partial destruction of the infrastructure of the claimant’s home village
because of devastating rainfall and flooding. As the Court could not establish
whether the home area was safe, accessible, and still habitable, and assuming
that most probably the flood had a massive impact on his relatives who were
still there, a threat to existence had to be assumed. In another case concerning
a Somali claimant, subsidiary protection was provided in light of the generally
prevailing precarious security situation in the home country in combination
with the severe drought and the associated precarious supply situation
(Austrian Federal Administrative Court, W103 2148563-1, 2017a). Finally, in
three other cases on Somalia, the Austrian Court (W189 2119453-1, 2016;
W1892130153-1,2017b, Wi189 2127289-1, 2018a) found drought to be a major
factor, in addition to insecurity, substantiating the need for subsidiary protec-
tion, as it led to a persistently poor supply situation in the entire country exac-
erbated by drought-related hunger, the extremely inadequate access to
healthcare and clean drinking water along with the lack of a functioning sew-
age system.

Austria’s Supreme Administrative Court has repeatedly found the absence
of an actor of serious harm as in violation of EU law and of the jurisprudence
of the CJEU, especially after M’ Bodj (Ammer and Mayrhofer, 2023). It also
held that the national legislator was not allowed to enact provisions which
grant subsidiary protection irrespective of causation by actors as that would be
in breach of EU law (Austrian Supreme Administrative Court, 2018a, 2018b,
2019a, 2019b). Landed in front of the Austrian Constitutional Court, the
missed requirement of an actor of harm was not seen in contradiction to the
CJEU’s case law as otherwise there would be a violation of the Constitutionally
right to equal treatment of non-nationals. Thus, the jurisprudence of Austrian
courts does not require an actor, even after the CJEU jurisprudence in M’ Bodj
and MP. This — already incongruent — state of affairs will most probably
change with the entry into force of the Qualification Regulation that, as man-
dated by Article 288 TFEU, will be directly applicable in the Member States
and will have therefore direct effect on the legal orders of the EU Member States.

In Italy, a recent decree issued by the Tribunal of Milan (8753/2020, 2024)
recognized subsidiary protection to a Bangladeshi claimant pursuant to Article
15b of the Qualification Directive in the context of disaster displacement
despite the absence of the intentionality requirement. In the case at stake, the
Tribunal recognized that extreme weather events (recurrent floods) caused
human rights violations upon the claimant of such severity to reach the thresh-
old of Article 3 ECHR. The State’s incapacity and unpreparedness to deal with
disasters in addition to instances of corruption and discrimination in aid dis-
tribution concurred in demonstrating the existence of serious harm pursuant
to Article 15b of the Qualification Directive. Strikingly, the Tribunal assessed
whether the claimant’s predicament could substantiate the need for subsidiary
protection on the basis of Article 3 ECHR and not of Article 15b of the
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Qualification Directive, citing the relevant jurisprudence by the ECtHR and
ignoring the case law of the CJEU. As explained elsewhere, this undoubtedly
constitutes an error of law (Scissa, 2025b). In doing so, the Tribunal disre-
garded the specific international protection regime endorsed by EU law through
the Qualification Directive and the different, albeit questionable, standards of
protection offered in comparison to the ECHR. Voluntarily or involuntarily, it
consequently overlooked the intentionality requirement, something that led
the Tribunal to find that subsidiary protection could be recognized also due to
the impossibility for the authorities of the country of origin to offer protection.

Undoubtedly, these applications and interpretations of EU law and CJEU
case law found in Italy and Austria are errors to be imputed to national legis-
lators and judges. Yet, both examples point to the need to embrace a principled
interpretation of key tenets of EU asylum law — such as the principle of non-re-
foulement and the prohibition of torture or inhuman or degrading treatment
or punishment — that would adequately protect the person from situations
amounting to serious harm, recalibrating the emphasis put by the CJEU on the
actor and intentionality requirements. As done in FElgafaji and Diakité, the
CJEU could instead maximize the protective function of subsidiary protection
by reconciling its jurisprudence with the principles at the core of international
refugee and human rights law. Doing so would also strengthen the EU’s capac-
ity to respond to current and future challenges deserving protection, including
disaster displacement.

In several cases, the combination of misconceptions surrounding the notion
of disasters and challenges in applying a principled interpretation of serious
harm led national courts to swiftly dismiss disaster displacement-related
claims, reserving short paragraphs or even just one sentence of their judicial
analysis to explain the exclusion of disaster displacement from eligibility for
subsidiary protection. This has frequently happened in Italian cases concern-
ing ecological devastation and oil violence in the Niger Delta in Nigeria. In
many decisions, Italian judges reported the conjunction of heightened violence
between rebel groups and national military forces, irreparable harm caused by
oil industries that led to massive oil spills, gas flaring and irreversible contami-
nation putting the claimants’ life in jeopardy, and State’s corruption and con-
nivence with oil companies in Nigeria. Yet, judges have often relied on national
protection statuses and excluded subsidiary protection. Sometimes, no legal
reasoning was given to explain such an exclusion at all (Court of Cassation,
5022,2021b). In other cases, judges swiftly dismissed the argument simply con-
tending that the level of violence in the Niger Delta did not reach the level
required in Elgafaji or that a personal risk of ill-treatment was not identifiable
with no actual analysis of the case at stake (Italian Tribunal of Turin,
13382/2021, 2023).

Likewise, air pollution and climate change impacts have had no or little
bearing in several international protection claims lodged in France from appli-
cants suffering from respiratory diseases. In three cases (Administrative Court
of Appeal of Nantes, ISNT01872,2015; I8NT00934,2018; Paris Administrative



Challenges in applying and interpreting international protection 85

Court of Appeal, 15PA01855, 2014), French judges have rejected the claim of
applicants respectively coming from the Republic of Congo, Mauritania, and
Mongolia who suffered from pathologies which required specific treatment not
available in their home countries, and which would be worsened by the signifi-
cant air pollution in case of return. In all these cases, French judges either
dismissed the air pollution argument as being “not at all serious” or did not
refer to it at all, relying mainly on the availability of medical treatment in the
country of origin without considering the potential effects of climate change.
In one case, the decision by the Court of Appeal of Bordeaux (2020) to grant
a temporary residence permit to a Bangladeshi national with serious respira-
tory illness, whose condition upon return would be made considerably worse
owing, in part, to the adverse impacts of air pollution in the country, was ulti-
mately reversed by the French Council of the State (2021). It is relevant to note
that not only it expressly ruled that the lower Court should not have taken into
account air pollution and other climate factors to substantiate its decision, but
the Administrative Court of Appeal of Bordeaux itself did not place air pollu-
tion in Bangladesh at the core of its evaluation, which was referred to in con-
junction with the applicant’s specific medical condition.

A final note refers to the overly high threshold put forward by the ECtHR
in the interpretation of Article 3 ECHR in certain cases (D. v the UK; N v UK
M.S.S. v Belgium and Greece; Sufi and Elmi; and S. H. H v UK, and Paposhvili),
which has also led to negative consequences for people seeking protection in
the context of disaster displacement. For instance, the Austrian Federal
Administrative Court (W252157090-1, 2018b) assumed that the disaster situa-
tion in Afghanistan was not so severe to involve the exceptional circumstances
required by the ECtHR to engage Article 3 ECHR. The circumstances into
question referred to a situation where “the realization of basic social and eco-
nomic needs, such as access to work, food, housing and health care, was only
possible to a very limited extent due to the drought” yet the basic supply was
“at least fundamentally secure”. Similarly, in the decision of the UK House of
Lords in R v Secretary of State for the Home Department ex parte Adam
Limbuela and Tesema (2005), judicial authorities noted that the threshold of
Article 3 ECHR could be crossed if an appellant with no means and no alter-
native sources of support and unable to support himself was, by the deliberate
action of the State, denied shelter, food, or the most basic necessities of life.
This absolute level of destitution caused by intentional acts materialized in a
few cases (yet discussing the refugee status) decided by UK judges.

This is the case of RN (Returnees) Zimbabwe (2008), where the UK Upper
Tribunal accepted that discriminatory exclusion and access to food aid could
amount to persecution and that there was clear evidence that the government
of Zimbabwe had used its control of the distribution of food aid as a political
tool to the disadvantage of those thought to be political opponents and that
this discriminatory deprivation of food taken together with the disruption of
food aid carried out by NGOs amounted to persecution. Conversely, in RS and
Others ( Zimbabwe — AIDS) Zimbabwe (UK Upper Tribunal, 2010) concerning
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three HIV-positive women supporters of the opposition in Zimbabwe who
aimed to resist removal on the basis of discriminatory denial of food aid and
medical treatment, the UK Upper Tribunal relied on RN to claim that for the
purposes of Article 3 ECHR, it would need to be shown that there was a delib-
erate withholding of food or medical treatment which would have been availa-
ble absent the activities of the State authorities. The Tribunal dismissed the
appeals on all grounds, holding that the threshold to be met is the one estab-
lished by the ECtHR in N v the UK. Despite the evidence of food scarcity and
lack of adequate HIV treatment in Zimbabwe, which would have considerably
curtailed the life expectancy of the applicants, in addition to evidence of dis-
criminatory distribution of food by State authorities, the Tribunal con-
cluded that

a significant number of people were receiving treatment for HIV/AIDS
in Zimbabwe [...], a Zimbabwean national would not succeed in a claim
for international protection on the basis of a diagnosis unless their case
exceeded the threshold identified in N v Secretary of State for the Home
Department.

(para. 210)

The political affiliation of the applicants was not considered to play a signifi-
cant role in accessing medical treatment. In addition, the evidence of discrimi-
nation in access to HIV/AIDS medication and food in Zimbabwe was deemed
insufficient to evince persecution.

2.9 Concluding remarks

This chapter addressed the second major identified challenge hindering the
recognition and protection of people displaced in the context of disasters in
the EU, this being the challenges in applying and interpreting international
protection norms as enshrined in EU law, and particularly in the Qualification
Directive and Regulation, in a principled way. Challenges were identified with
regard to both the refugee status and subsidiary protection, in particular as to
how international protection statuses have been conceived in the EU legal
order, interpreted by European and domestic courts, and studied in the context
of disaster displacement by institutions and academics.

Among others, this chapter focused on three main challenges to protection,
these being the — sometimes a priori — exclusion of disaster displacement from
the refugee status, the irrelevance of the impacts of disasters in the assessment
for a potential IPA, and the impossibility for disaster displacement to meet the
requirements of serious harm. It reviewed policy documents and case law
within and beyond the EU, as well as scholarship work by eminent refugee
scholars as examples of these persisting caveats and stressed the negative con-
sequences that such misconceptions have on people displaced in the context of
disasters who are denied protection.
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The chapter’s findings confirm that disaster displacement may have a con-
nection with international protection, as demonstrated by the work done by
renowned refugee scholars and UN Agencies (Bourdoiseau, Chakravartula
and Navarro Lux, 2024; Cantor et al., 2024; Hansen-Lohrey, 2023; Kilin and
Entwisle Chapuisat, 2024; McAdam, 2020; Jastram et al., 2025; Scott, 2020;
UNHCR, 2020; UNHCR, 2023).

In opposition to the “dominant” view of refugee law, certain circumstances
may well substantiate the need for refugee protection. Emblematic scenarios
include when (1) the State or non-State actors use disasters as a weapon of
repression against a segment of the population on a Convention ground, such
as by exploiting starvation as a method of warfare; (2) activism or journalism
in disaster contexts is perceived as anti-government or as having a political
stance; (3) humanitarian assistance is denied in whole or in part during or in
the aftermath of disasters on a protected ground or the State simply “does not
bother” (Scott, 2020, p. 239) to protect its population in such a context; (4)
disasters exacerbate dynamics of conflict, violence, or exploitation demonstra-
tive of a lack of State protection, leaving the victims at risk of persecution; or
(5) disasters lead to food insecurity or famine, and the State is unwilling or
unable to ensure non-discriminatory access to food for certain groups; (6) the
State deliberately implements a policy to inflict harm against specific individu-
als by either causing disasters, such as causing drought by diverting a river, or
allowing such conduct to be perpetrated by non-State actors, including “large-
scale development projects that, with government consent, destroy the natural
environment” (Borges, 2020, p. 127).

The jurisprudence itself has also described circumstances linked to disaster
displacement that may require refugee protection. For instance, the New
Zealand’s Immigration and Protection Tribunal in AF ( Kiribati) (2013, paras.
58-59) opined that when the provision of post-disaster humanitarian relief,
such as in the aftermath of famine and other “natural disasters”, becomes
politicized or, in some cases, when disasters interact with threats to security
and induce violent conflict and displacement, then “pathways into Convention
recognition” can be envisaged. The Tribunal cites the case of environmental
degradation used as a direct weapon of oppression against an entire section of
the population as a clear example. In Refugee Appeal 76374 (2009), the New
Zealand’s Refugee Status Appeals granted refugee status to an activist who
had coordinated an opposition party’s disaster response in Myanmar. Similarly,
in one case the UK Asylum and Immigration Tribunal (RN ( Returnees)
Zimbabwe, 2008) concluded that discriminatory exclusion from access to food
aid is capable itself of constituting persecution for a reason recognized by the
Convention. Refugee protection cannot be therefore automatically dismissed
in the context of disaster displacement.

At the same time, subsidiary protection may be required in several scenarios,
including when (1) the State or non-State actors fail to provide adequate protec-
tion against disasters exposing individuals to a risk of torture or inhuman or
degrading treatment or punishment; (2) the nature of the response by the State
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or other authorities to disasters, risk management, or climate change adapta-
tion action causes or exacerbates risk of harm for inhabitants; (3) disasters con-
tribute to a breakdown in public order or aggravate dynamics of conflict,
violence, or exploitation, thereby producing or exacerbating for inhabitants a
risk of harm at the hands of other people; (4) when the person is individually at
risk of targeted violence aimed at establishing control over strategic or scarce
resources; (5) when the State arbitrary withholds of consent for necessary for-
eign humanitarian assistance in the aftermath of a disaster (Refugee Law
Initiative, 2024).

Chapter 4 provides numerous examples where international protection has
been granted in cases echoing the abovementioned scenarios. How to ensure a
principled interpretation of EU international protection norms in the context
of disaster displacement, including in these scenarios, is analyzed in detail in
the concluding section of this book.



3 State-led barriers to asylum and
disaster displacement

3.1 Introduction: Disaster displacement and access to protection

There are multiple ways in which disasters and climate change can intersect
with people attempting to enter or remain in the EU for protection purposes.
Disasters’ impacts can indeed manifest before, during, and after flight, making
it even more difficult for those affected to seek and obtain protection. In par-
ticular, an analysis of the available literature and case law reveals that disasters
can be, inter alia, a factor of internal and cross-border displacement; a factor
exacerbating vulnerabilities of people already on the move; a cause of non-ar-
rival to the country of destination; a cause of exclusion from protection sta-
tuses and of rejection on appeal; an irrelevant ground in order to avoid
accelerated procedures.

Disasters can trigger internal displacement at first, but the often long-term
and multifaceted (social, economic, cultural, etc.) consequences of disasters,
especially in the absence of an adequate State’s response, can force people to
flee abroad to survive (Italian Supreme Court, 39848/2021, 2021d). As seen,
disasters can cause job, land, and livelihood losses, leading to a loss of, or
severe reduction in, agricultural production, which is an important — if not
essential — source of income for many communities living in contexts highly
vulnerable to climate change and disasters. Reports highlight the severe conse-
quences of disasters on mental and physical health as well as damages on peo-
ple’s psychological wellbeing and reproductive health (Islam, 2024). In certain
cases, internally disaster displaced people end up living in highly precarious
areas in such severe conditions that fleeing abroad is a measure of last resort.
This is the case of Bangladesh, where no less than 600,000 people live on
“Chars”, namely precarious sand islands spontaneously forming once the river
recedes after a flood and that, given the materials they are made of, could be
easily eroded by the sea and disappear at any time (Sarker et al., 2003). Given
their accidental nature, those islands have no official name, and Bangladesh
does not recognize the inhabitants’ right to property on those islands. Hence,
in the case where the “Char” on which people have built their home sinks
because of a flood, affected individuals would not be compensated for
their loss nor would they regain their piece of land if and when the island
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would re-emerge. In one relevant case, the Italian Tribunal of Milan (8753/2020,
2024) examined the international protection claim of a Bangladeshi claimant,
who used to live on a “Char” with his family and had been forced into displace-
ment at least six times due to continuous flooding since 1998, which had also
caused the repetitive destruction of his home, while also resulting in field losses.
Because of persistent floods, the morphology of the mentioned “Char” has
significantly changed over time, and people living there had to adapt to its new
territorial configuration. Not only did disasters expose him to internal dis-
placements, but they made him and his family live in degrading conditions,
whereby he got indebted several times to rebuild his house in vain as the fre-
quency of disasters was so high that they destroyed his home and fields every
time to the point where his family’s income was entirely based on the sale of
eggs from the few chickens they owned. In the absence of State aid, he had no
other choice than to move to Libya in 2016 to support his family, as he had no
such opportunity in Bangladesh, by making an additional debt. In this case,
therefore, disasters interacted with internal displacement and lack of State’s
support and resulted in international movement (Scissa, 2025b).

Disasters can also exacerbate pre-existing vulnerabilities, exposing people
to the heightened risk of trafficking and exploitation both within their coun-
tries and across borders (Bharadwaj et al., 2024). Indeed, when people affected
by disasters are left alone in dealing with their consequences, they often rely on
loans in order to rebuild their houses and land. Given the frequency of disas-
ters, people often end up in a spiral of debt, where they incur subsequent debts
to repay the previous ones. Debt traps often amplify exposure to trafficking,
exploitation, and abuses. After Cyclone Sidr hit Bangladesh in 2007, traffickers
have lured affected individuals with false promises of employment or stability
(Bharadwaj et al., 2021). Particularly affected regions like Sylhet and Pirojpur
are considered not only hotspots for climate impacts but also for trafficking
and labor exploitation. This is also the case of Pacific Island States, where peo-
ple recurrently displaced in the context of disasters often end up being caught
in the web of traffickers as they have no other way out of extreme poverty
(Walk Free, 2020). Similarly, loss of livelihoods and food insecurity due to
man-made hazards in Mozambique interact with rampant corruption and
weak governance. Here, illegal deforestation and logging are harming liveli-
hood opportunities and increasing debt, in turn making local communities
more exposed to forced labor and trafficking. With few other options, individ-
uals end up working in extractive and exploitative industries themselves or
moving abroad in search of alternative livelihoods (Verité, 2020).

Moreover, deterrence policies (Gammeltoft-Hansen and Tan, 2017) have
been progressively implemented both by the Union and its Member States,
which have further exacerbated disaster-related challenges. Disasters — such as
extreme weather events, exacerbated by climate change — can indeed interact
with restrictive migration and asylum policies, hindering arrivals and disrupt
the journey of people on the move, causing their non-arrival. Asylum seekers
who attempt to cross the US border from Mexico are often compelled to
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traverse the Sonoran Desert to avoid border patrols and militarized crossing
points. According to a research study, the risk of severe physical stress and
death due to heatwaves and dehydration is expected to increase in the next
years because of rising temperatures due to climate change (Campbell-Staton
et al., 2021). In 2025, two boats carrying over 180 migrants from the Horn of
Africa capsized off the coast of Yemen amid some of the worst weather in
years (IOM, 2025). The same holds true for asylum seekers heading toward the
EU, where disasters can play a role in preventing arrivals. Thousands of
migrants crossing the Mediterranean Sea in the attempt to reach Italy have
drowned because of extreme weather events, including storms (El Pais, 2023)
and cyclones (Ansa.it, 2026). Italy’s efforts to stop disembarkations in addition
to disasters, which make the sea crossing perilous and relief operations unfea-
sible, claimed the life of 380 people in January 2026 (Ansa.it, 2026). Asylum
seekers attempting to reach the EU through the Balkan route are also exposed
to drowning in rivers (Al Jazeera, 2021) as well as to freezing temperatures
along the way (Reuters, 2017), and extreme cold weather deaths from hypo-
thermia (UNHCR, 2017b).

In the EU context, development cooperation is often exploited to prevent
disaster displacement, seen as a root cause of irregular migration to the EU, in
disaster-prone third countries. Non-arrival policies, such as pullbacks and
pushbacks at land and sea borders of the EU, play a major role in impinging
people displaced in the context of disasters from reaching a safe heaven. This
is the case of the mother of a Bangladeshi national, forced to flee to Libya in
order to take care of his family who used to live in destitution because of
floods, who does not know whether her son survived the Mediterranean Sea
(Islam, 2024, p. 7).

Finally, for those who succeed in arriving at destination and in lodging a
protection claim in the EU, disasters and related displacement can be a cause
of exclusion from relevant protection statuses as deemed irrelevant or falling
outside their scope. Appeals against negative decisions concerning protection
claims based on disaster displacement often fail for the same reasons, as seen.
Finally, the application of non-admission policies, such as accelerated proce-
dure and the safe country notion, undermines their chance of being recognized
protection, either because people displaced in the context of disasters come
from a third country considered as safe or because vulnerability to disasters is
not considered as an exception to the application of accelerated procedures.
Hence, people displaced in the context of disasters often see their claim rejected,
putting them at risk of returning to countries prone to disasters.

While previous chapters have shown why disaster displacement is hardly
recognized as a legitimate ground for protection, this chapter shows how hard
it is for people displaced in the context of disasters to even reach and stay in the
territory of the EU Member States to seek protection, contributing to keeping
disaster displacement invisible in asylum adjudication.

In doing so, it sheds light on the highly relevant yet overlooked topic — with
relevant exceptions (Cullen and Scott, 2024) — of the role played by barriers to



92  Disaster Displacement and International Protection in the EU

asylum implemented by the EU and its Member States with strategic third
countries in impinging the right of people displaced in the context of disasters
to reach the EU and claim protection. This represents the third of the main
obstacles identified behind the lack of a consistent recognition of protection in
the context of disaster displacement in the EU.

After an overview of the main features characterizing the deterrence para-
digm, by no means exhaustive, in migration and asylum policies of the EU and
its Member States, this chapter will dive into three emblematic barriers to asy-
lum — respectively of legal, policy, and financial nature. These are: (1) Departure
prevention linked to, or associated with, national development cooperation
strategies; (2) non-admission policies, with emphasis on the extensive use of
the safe country concept as amended by the New Pact on Migration and
Asylum (European Commission, 2020) and the Asylum Procedures Regulation;
(3) externalization arrangements between EU Member States and strategic
third countries. Although these aspects do not exhaust all the types of arrange-
ments that the Union and its Member States are using to contain migration
and refugee movements, they are seen as among the most impactful on people
seeking protection in the EU in the context of disaster displacement.

3.2 Deterrence paradigm in EU migration and asylum policies

In light of the increasing and pervasive set of legal and operational measures,
policies and practices that States in the so-called Global North, including the EU,
have implemented with the intent or effect of preventing asylum seekers from
accessing their territory to claim protection, since the 1990s the refugee scholar-
ship has been developing different terms able to capture at best the tendency
employed by States over time (Hathaway, 1992; Noll and Vedsted-Hansen, 1999).

Especially after the so-called 2015 “refugee crisis”, migration and asylum
were placed at the core of the Union’s policy agenda and at the center of soci-
etal and political attention. Perceived “mass” arrivals led the Union and its
Member States to make extensive use of externalization measures, non-arrival
and non-admission policies (Moraru, 2021, p. 139) as well as measures to
“thwart departures” from asylum seekers’ countries of origin (Moreno-Lax
and Giuffré, 2017, p. 3). These practices have been labeled by refugee scholars
as measures of “deterrence” (Gammeltoft-Hansen and Hathaway 2015;
Gammeltoft-Hansen and Tan 2017; Gammeltoft-Hansen and Tan 2021) or of
“containment” (Carrera Nuiiez et al., 2025; Costello 2020). Although the liter-
ature currently employs both concepts, Vedsted-Hansen (2025, p. 2022) has
concluded that “while containing refugee movement can be said to have taken
primacy, it will often operate in tandem with measures of deterrence”.

All in all, what these measures do is “abandoning refugees to the very states
from which they fled in search of assistance and protection” (Aleinikoff, 1992,
p. 134), with the consequence that they “[...] gradually erode the EU funda-
mental right to asylum, transforming it into a theoretical construct, accessible
in practice only to the few individuals not caught by these containment poli-
cies” (Moraru, 2021 p. 140).
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In the context of the EU, deterrence has been implemented through a wide
range of legal, policy, and financial measures, either with or without legal force,
with the effect of limiting the exercise of the fundamental right to asylum. On
this point, it is clear for many that the New Pact on Migration and Asylum
endorses a strong securitized approach toward the management of migration
and refugee movements (Borraccetti, 2023; Guild, Mitsilegas and Vavoula,
2025; Moraru, 2024). And indeed, most of the ten legislative acts adopted in
May 2024 are almost exclusively dedicated to border control and entry preven-
tion, immediate repatriation, combating secondary movements, and abuse of
the right to asylum through a set of new and revised procedures — including the
new screening mechanism, the expansive use of accelerated procedures, the
introduction of a return procedure at the border, among others — while a solid
framework for regular migration is still lacking (Borraccetti, 2024).

By taking Gammeltoft-Hansen and Tan’s (2017) categorization of deter-
rence policies — which consists of (1) non-admission policies restricting access
to asylum procedures, (2) non-arrival measures preventing access to the EU,
(3) offshore asylum processing to third countries, (4) criminalization of irregu-
lar migration, and (5) indirect deterrence measures intended to make EU coun-
tries less attractive — it is evident that the Union and its Member States have
resorted to all of them.

To begin with, non-admission policies include barriers, mainly of legal
nature, that limit access to the RSD process to certain categories of asylum
seekers according to their nationality, claim, manner of entry, or arrival point.
These encompass accelerated or expedited procedures based on the safe coun-
try concept as well as rigid limits to apply for protection (Vedsted-Hansen,
1999). It is not by coincidence that EU Member States frequently consider the
main nationalities present in their territory for asylum purposes as coming
from safe countries, who are therefore unlikely to qualify for international pro-
tection. Refugee scholars tend to agree that the safe country notion risks
endangering the principle of non-refoulement and access to a fair asylum pro-
cedure (Byrne and Shacknove, 1996; Foster, 2006; Freier De Ferrari,
Karageorgiou and Ogg, 2021).

Non-arrival policies, instead, prevent asylum seekers from reaching the ter-
ritory of EU Member States either physically or procedurally. This second
form of deterrence includes pushbacks and pullbacks at sea or land, summary
returns, carrier sanctions, and bilateral or multilateral agreements stopping
asylum seekers in transit countries (Suller, 2023). Whereas non-admission usu-
ally refers to measures of internal policy, non-arrival policies often require
regional cooperation with strategic third countries of origin and transit, espe-
cially in Africa, which are made responsible for curbing the movement of asy-
lum seekers. This form of “contactless control” (Moreno-Lax and Giuffré,
2017) is specifically designed to avoid any direct jurisdictional links to the
sponsoring State. In the EU, several agreements of this kind have been, or
still are, in place. Most emblematically, the 2016 EU-Tiirkiye Statement is
grounded on bilateral cooperation between the parties in order to ease Greece’s
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migratory pressure. In exchange of visa liberalization to Turkish citizens, revi-
talization of Tiirkiye’s accession process to the EU, and 6 billion EUR of
financial support for migration management, Tiirkiye assumed a primary role
in preventing new irregular migration routes by sea or land to the EU, rapidly
returning migrants not in need of international protection from Greece, and
taking responsibility for all irregular migrants intercepted in its waters.

A third form of deterrence involves outsourcing in total or in part asylum
processing or refugee protection in third countries. In terms of third-country
arrangements, Denmark was the first EU Member State to adopt formal plans
and legislation to establish a national scheme for the transfer of asylum seekers
to a third country, in that case Rwanda, for the purpose of processing asylum
applications and eventually granting asylum (Tan and Vedsted-Hansen, 2021).
Although this plan has been put on hold, it has been suggested that such a turn
in the Danish asylum policy may be motivated by the possibility of having an
“EU coverage”. It has been opined that Denmark may have decided to suspend
the development of the Denmark-Rwanda Deal, given that certain other
Member States were allegedly planning to support the EU’s introduction of
third country arrangements enabling the Member States to outsource asylum in
a similar vein (Vedsted-Hansen, 2025). Another relevant arrangement in this cat-
egory is the Italy-Albania Protocol (Italy, 2024) for the strengthening of cooper-
ation on migration matters. The objective of this legally binding instrument is for
Italy to be given the right to use certain areas located in Albania for the construc-
tion of three detention facilities to carry out asylum border and return proce-
dures for specific categories of asylum seekers, namely those coming from safe
countries of origin, who have been intercepted by the Italian authorities in inter-
national waters while intending to reach the Italian coast. As later explained, the
implementation of the Protocol has been opposed by national judicial authori-
ties, which have repeatedly annulled detention orders, challenging the designa-
tion of certain countries of origin as “safe” and referring the cases to the CJEU.

The fourth category of deterrence policies concerns the criminalization of
irregular departure carried out by countries of origin and transit. This has
been a priority of EU’s cooperation especially with African countries.
Illustratively, in the context of the EU’s efforts on building a national asylum
and migration system capable of containing flows, Niger has adopted Law
2015-36 with the aim to prevent and combat migrant smuggling (Tinni,
Hamadou, and Spijkerboer, 2022). In addition to criminalizing and penalizing
migrant smuggling, the law tightens mobility conditions across Niger, as it
restricts people’s freedom of movement negatively impacting on the right to
asylum and the right to leave any country, including one’s own (FRA, 2013).

Last but not least, indirect deterrence refers to all those policies and prac-
tices that discourage asylum claims or divert them to other countries. These
measures may include systematic detention, limitations on family reunifica-
tion, cuts to social benefits, granting lower forms of protection with fewer
rights attached than those afforded under the 1951 Refugee Convention, and
information campaigns. While such measures do not restrict access to asylum
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per se, they often negatively impact other rights under the Convention. This is
the case, inter alia, of Denmark, Sweden, and Italy — which have cut funds to
reception and integration services and made protection statuses more precari-
ous (Gammeltoft-Hansen and Tan, 2017; Marchetti and Palumbo, 2021); of
Austria and Greece — which have applied caps on the maximum number of
asylum claims to be processed with the aim to deter or discourage asylum
applications (Bell 2016; UNHCR 2012a); and of EU Member States in general
plus Norway, which have relied on information campaigns on social media to
dissuade migrants and asylum seekers to come to the EU (Moreno-Lax and
Giuftré, 2017).

The amount and variety of hard-law and soft-law arrangements, policies,
and measures put in place by the Union and its Member States to deter migra-
tion and refugee movements over the past 30 years support Gammeltoft-
Hansen and Tan’s view, according to which asylum policies in the so-called
Global North, EU included, have been dominated by a “deterrence paradigm”.

3.3 Departure prevention

The first category of deterrence hereby examined is that of departure preven-
tion. In particular, national development cooperation strategies are found to
act as potentially relevant barriers to disaster displacement. Not only has
development cooperation been increasingly used for migration purposes by
the EU and its Member States, but it has been expansively used to address cli-
mate change, seen as a factor of mass displacement capable of destabilizing the
European order. On this point, the Joint Communication on “A Strategic
Approach to Resilience in the EU’s External Action” (2017) considers climate
change and environmental degradation among the “root causes” of irregular
migration, along with conflict, instability, and other drivers. According to this
view, people forced to flee from situations that can cause harm and human
rights violations — and which are typically recognized as a legitimate ground
for international protection, such as conflicts — are considered to have an irreg-
ular status and to be hence excluded from protection. The same applies to
instability, disasters, and other drivers.

To manage such movements, EU Member States have significantly relied on
development cooperation, in particular by financing adaptation and mitiga-
tion projects to be implemented in third countries particularly exposed to cli-
mate change. On the contrary, Member States are particularly reluctant to
intervene “internally” and to offer a protection status for people forced to leave
their country due to these factors, although they do not deny that disasters,
climate change, and environmental degradation have an impact on displace-
ment (Scissa, 2024d). This is demonstrated, inter alia, by the fact that in 2016
and 2021, respectively, Finland and Sweden repealed (almost all) their disas-
ter-related protection provisions, fearful of the migratory flows that these forms
of protection could have generated in the years to come. The focus on external
policy measures and the lack of protection solutions within the EU territory



96 Disaster Displacement and International Protection in the EU

align with the securitized approach endorsed by the EU to govern the nexus
between climate change and migration, in general, and disaster displacement,
in particular. According to Nash (2024), the focus of EU action is not on pro-
viding a comprehensive set of responses to the impact of climate change and
disasters on displacement, ranging from adaptation and mitigation measures
to protection solutions, but rather on reducing the possibility of being the des-
tination of potential movements from the very outset. This is particularly evi-
dent in the development cooperation strategies of several EU Member States
and Norway as well as in the financial instruments in the field of asylum policy
recently adopted by the EU.

3.3.1 National development cooperation strategies

In recent years, the logic of deterrence has influenced national development
policies across many EU Member States and Norway. Accordingly, develop-
ment cooperation is no longer — if ever (Shacknove, 1993) — a tool to leverage
in order to eradicate poverty and boost sustainable development in and for
benefiting third countries, rather in benefiting third countries for the interests
of donor EU Member States. As observed in Denmark’s development cooper-
ation strategy “The world we share” 2021-2025 (Danish Ministry of Foreign
Affairs, 2021), “fighting poverty and creating new opportunities for people in
regions of origin and in fragile countries helps to prevent irregular migration
towards Europe” (p. 19). Similarly, policymakers in the EU Member States
increasingly see development cooperation to deter influxes from “poor coun-
tries” by using funds to create jobs “so as to reduce the pressure for mass
migration to Europe” (Clemens and Postel, 2018, p. 667). Perceived in this way,
development cooperation has become a tool at the guise of national restrictive
migration and asylum policies.

The mentioned Danish strategy also predicts that millions of people can
and will be displaced because of climate change, exacerbating social tensions
and making soil degradation and water scarcity become possible further trig-
gers of displacement and irregular migration. This narrative contradicts well-es-
tablished data, according to which migration and displacement in the context
of climate change and disasters will be and remain primarily within the bound-
aries of their State (IOM, 2024). In addition, in defining migration in such
context as “irregular”, it automatically rejects the idea that these factors may
contribute to substantiating the emergence of well-founded protection needs,
while putting emphasis on the necessity to repatriate those crossing the EU
border irregularly.

The misleading assumption according to which climate change and disas-
ters give rise to irregular movements not eligible for protection leads Denmark
to consider such potential inflows as a threat to its cohesion and security.
Accordingly,
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Denmark will use this strategy to prevent and fight poverty and inequal-
ity, conflict and displacement — and thereby mitigate irregular migration.
[...] These challenges also risk striking Europe in the form of more refu-
gees and migration pressure [...] endangering the EU’s and Denmark’s
cohesion.

(Danish Ministry of Foreign Affairs, 2021, p. 5)

Accordingly, not only does climate change cause irregular movements, but, if
the EU Member States fail to act, climate change and the overexploitation of
natural resources “will force millions of people to migrate” (Danish Ministry
of Foreign Affairs, 2021, p. 29). The automatic linkage between climate change
and irregular movements is replicated in the Danish strategy for engagement
with International Organization for Migration 2023-2026 (Danida, 2023),
which sets the need to address the linkages between climate change, irregular
migration, and forced displacement as a priority.

The misleading way in which migration and displacement are depicted in
these policy documents is shifting development cooperation toward a more
and more express commitment to reducing irregular migration not only in
Denmark but also in other EU Member States (Nash, 2024). These misconcep-
tions contribute to the securitization of political discourses on disaster dis-
placement, on the one hand, and to influencing the approach and priorities set
in the EU Member States’ development cooperation strategies, on the other
hand. And in fact, to counteract this unwelcome scenario, Denmark uses
development cooperation, inter alia, to reinforce communities’ resilience to cli-
mate change to prevent the root causes of displacement. From this perspective,
therefore, adaptation is seen as a good investment to create stability and reduce
migratory pressure. In addition, financing adaptation through development
cooperation is seen as a good way to address and reduce the “root causes” of
irregular migration. These two elements combined contribute to making what
once was an “implicit” use of development policy as a tool of migration con-
trol all the way explicit (Collyer, 2020).

Even more so, Denmark introduces typical deterrence measures into its
development policy agenda, twisting its solidarity purpose. Indeed, in its devel-
opment cooperation strategy mentioned above, Denmark pledges to

strengthen the capacity of developing countries to manage their borders
according to a rights-based approach, provide protection and handle
irregular migration in full compliance with the international criteria for
official development aid; strengthen cooperation with countries in North
Africa and on the Western Balkans so as to enable them to handle irreg-
ular migration; strengthen cooperation regarding voluntary repatriation
of rejected asylum seekers.

(Ministry of Foreign Affairs of Denmark, 2021, p. 26)
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For its part, the 2023 Sweden’s development agenda “Development Assistance
for a New Era — Freedom, Empowerment and Sustainable Growth” (Swedish
Ministry of Foreign Affairs, 2023) also aims to leverage development assis-
tance to thwart irregular migration caused by climate change and to facilitate
repatriation. Accordingly,

effective development assistance will help relieve that strain [extensive
illegal migration in Europe]. To achieve sustainable development, devel-
opment assistance should not only be focused on effective measures to
reduce the root causes of irregular migration, but also serve as a tool to
counteract irregular migration, increase return and contribute to effec-
tively promoting voluntary repatriation.

(Swedish Ministry of Foreign Affairs, 2023, p. 2)

The actions envisaged in the Swedish strategy include: Using development
cooperation as a lever for foreign policy to achieve improved cooperation on
migration with third countries, including through enhanced dialogue with rel-
evant governments; strengthening transit countries’ control, border proce-
dures, collaboration, and migration management; making parts of development
cooperation conditional, with the aim of ensuring that recipient countries
comply with international legal principles and cooperate with Sweden on issues
related to readmission of their nationals, including the removal of impedi-
ments to enforcement such as not issuing travel documents; strengthening
partner countries’ capacity to counter irregular migration. The deep connec-
tion between development cooperation and deterrence is evident in Nordic
countries and, in Nash’ view (2024, p. 74), suggests that “migration deterrence
has become the status quo policy response to not only climate change and
human mobilities but any phenomena that can be considered as the so-called
root causes of unwanted immigration”.

The Danish and Swedish examples emblematically represent a broader
trend in Europe, whereby development assistance is being tied to migration
containment indicators that have little to do with its original objectives, such as
cooperation to facilitate returns and to prevent cross-border displacement. For
instance, Norway’s Strategy for Climate Change, Hunger and Vulnerability
(Norwegian Ministry of Foreign Affairs, 2023) shares Denmark’s concern
about the implications of mass displacement for Europe and Norwegian inter-
ests, whereby “climate change will increasingly drive migration between regions,
and the pressure on Europe is expected to be particularly pronounced” (p. 10).

The securitized approach toward disaster displacement combined with a
clearly explicit will to exploit development cooperation for migration control
purposes is equally shared by Nordic and Southern EU Member States. For
instance, the Spanish National Adaptation Plan to Climate Change 2021-2030
(Spanish Ministry for the Ecological Transition and the Demographic
Challenge, 2020) warns against the impacts of climate change on international
relations, humanitarian assistance, defense or cooperation policies, as well as
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on triggering “massive population displacement” (p. 214). For its part, during
its intervention at the IOM International Dialogue on Migration and the
Environment, Greece cautioned against the population movements that

[...] are to be expected in the near future and we should already provide
for their effective management. We may well have to face very soon a new
migratory influx, posing a serious strain to our society, due also to the
extremely delicate situation of that kind of migrant.

(Skylakakis, 2008, p. 2)

This demonstrates, once again, that security concerns on disaster displacement
have been rooted in the perception of the EU Member States over the last dec-
ades, despite the increasing availability of reliable scientific evidence suggesting
the contrary.

This logic is also embedded in the Mattei Plan for Africa (Italian Deputy
Chamber, 2024), the main instrument of Italian cooperation in Africa through
which the government intends to trigger a paradigm shift in relations with the
African continent and build an equal partnership. Migration from Africa and
the fight against climate change originally seemed to be relevant priorities in
the Mattei Plan, whose aim is to address the structural causes of “mass illegal
immigration” through the creation of opportunities, jobs, training, and legal
migration pathways. In particular, the Mattei Plan is designed to guarantee
young Africans the right not to migrate. As framed, a few voices have risen to
caution against the possible turn of the Mattei Plan from a cooperation tool to
a measure of migration control (Openpolis, 2024). Yet, not only climate adap-
tation initiatives are not detailed nor well-defined (Simonelli, Fantappié and
Goretti, 2024), but also migration-related initiatives are notably absent from
the 2025 annual report on its state of implementation (Italian Presidency of
the Council of Ministers, 2025), making the purposes of the Mattei Plan even
more opaque.

To conclude, whereas developing countries are reportedly affected the most
by the impact of climate change mostly attributable to developed countries,
EU Member States and Norway are pushing for a twisted narrative, which
depicts them as vulnerable to massive irregular migration exacerbated by a
worsening climate. According to this view, EU Member States and Norway
would be justified in conditioning development funds to deterrence indicators
to secure third countries’ commitment to strengthen border control, repatria-
tion, and migration prevention so to protect national and EU borders from
unwanted migration and to bend climate action to their containment priorities.

On a separate yet related note, at the Union’s level, recent financial instru-
ments of external migration policies like the European Union Emergency Trust
Fund (EUTF) and the new Neighborhood, Development and International
Cooperation Instrument (NDICI) further clarify that the EU shares the view
expressed by several Member States in their national strategies on development
cooperation, whereby irregular migration is perceived as an outcome connected



100 Disaster Displacement and International Protection in the EU

tounemployment, poverty, and weak economies (Spijkerboer, 2021). Illustratively,
a large proportion of these fundings are dedicated to border control, migration,
and return management, thus turning them from instruments of regional coop-
eration in the field of asylum and migration policy into tools of migration con-
trol (Openpolis, 2022). Research studies found that EUTF funding for migration
management projects in Niger outweighed funding for projects related to protec-
tion and reception of asylum seekers and was used to finance projects on alter-
natives to irregular migration, returns and relocation, and border control
(Anderson, 2024; Casajuana and Pintus, 2023). Similarly, all financed projects in
Tunisia and Egypt exclusively dealt with migration management. Such deter-
rence goals are arguably in contrast with Article 208 TFEU, according to which
the Union development cooperation policy shall have as its primary objective the
reduction and, in the long term, the eradication of poverty.

For its part, NDICI-Global Europe (2021), the new and main financing tool
of the EU in its external action for the period 2021-2027, stipulates that 93%
of these funds must comply with the criteria for Official Development
Assistance established by the Organization for Economic Co-operation and
Development (OECD). Oxfam’s evaluation (2023) of the migration projects
financed by NDICI in three African countries (Niger, Tunisia, and Libya)
revealed that more than 33% contain objectives and activities apparently
incompatible with OECD criteria. Whereas NDICI-Global Europe seems to
share similar challenges with the EUTF on the migration side, the Regulation
innovatively allocates 30% of NDICI funds to climate action with priority for
climate change mitigation and adaptation measures, increased by an additional
EUR 4 billion in September 2021, as well as for biodiversity measures. Yet,
migration and climate change are addressed as separate priorities and although
some projects seem to deal with both phenomena (European Commission,
2022, p. 19), there is very few information about whether, how, and to what
extent NDICI-Global Europe is succeeding in preventing disaster displace-
ment while respecting human rights. According to a Joint Communication on
a new outlook on the climate and security nexus (European Commission and
High Representative for Foreign Affairs, 2023), these funds should be able to
address some of the links between climate change, environmental degradation,
and insecurity, while indirectly helping to manage climate-related displacement
and migration, but no further details are provided.

3.3.2 Implications

The above analysis shows that an increasing number of EU Member States
and Norway are turning development cooperation into a tool of migration
control with actions either expressly aimed at curbing irregular migration or at
improving climate conditions in third countries with a view of addressing the
“root causes” of irregular migration. If pursued, this new type of development
cooperation would be far from meeting its original objectives of benefiting
sponsored countries, and it would rather become a tool to enforce departure
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prevention and repatriation measures framed in the logic of deterrence. Indeed,
EU Member States consider movements associated with climate change and
disasters as a security threat that needs to be prevented, in turn automatically
excluding potential protection needs arising in such context. Whereas disasters
and displacement are directly and explicitly mentioned in several EU Member
States’ development cooperation strategies, these are separately addressed — if
not at all present — in EU’s most recent financial instruments in the field of
migration policy. Whereas the EUTF does not mention disasters in its policy
interventions, the NDICI does, but both have been harshly criticized for exter-
nalizing migration control to African countries and for being more focused on
deterring departures rather than promoting development and eradicating pov-
erty. In this context, making development cooperation funding conditional on
the EU’s deterrence interests has drastic repercussions, including for people
displaced in the context of disasters, whose enjoyment of their fundamental
right to asylum is hindered by securitized policies implemented by the Union
and its Member States that concur in preventing their arrival in the EU. Whereas
the EU claims to be aware of the adverse effects of climate change on vulnera-
ble third countries and confirms its willingness to financially and technically
help them in situ through its external action (Scissa, 2024d), what its recent
financial instruments have reportedly done is to promote border and migration
control measures to prevent migration movements, which have very little to do
with climate action and disaster management.

3.4 Non-admission policies

Non-admission policies, as mentioned, are those norms, policies, and measures
that limit access to asylum procedures and undermine the chance of the appli-
cant to be granted protection. Among others, the safe country notion, concern-
ing the refusal of protection on the basis that this is available elsewhere, has
become a prominent feature of asylum policies. The overall notion has been
labeled differently, including “protection elsewhere”, and encompasses distinct
concepts such as the “safe country of origin”, “safe country of first asylum”,
and “safe third country”. Yet, the logic at its core is the same: in those cases
where the applicant can find protection in another country, the asylum claim
can be rejected.

The safe country concept has been part of EU asylum law since the adop-
tion of the 2005 Asylum Procedures Directive and has featured prominently in
its recast versions since then. Scholars tend to agree that this concept is highly
controversial as it undermines meaningful protection to asylum seekers, it
impinges access to asylum, and exposes them to the risk of direct and indirect
refoulement to places where their life and rights may be in jeopardy (Chetail
and Ferolla Vallandro Do Valle, 2024; Freier De Ferrari, Karageorgiou and
Ogg, 2021). Besides, it lacks a clear legal basis in the 1951 Refugee Convention.
Conversely, already in 2013, the CJEU clarified that having their own claim
examined under an accelerated procedure under the safe country notion does
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not in itself constitute discrimination on grounds of applicants’ nationality,
provided that the accelerated procedure complies with the basic principles and
guarantees set out in the Directive (CJEU, HID and BA, 2013a).

The Asylum Procedures Directive 2013/32/EU, soon to be replaced with
Regulation 2024/1348/EU, both regulate the safe country concept and enshrine
three distinct notions, namely the “first country of asylum” (respectively, Article
35 and Article 58), “safe third country” (respectively, Article 38 and Article 59),
and “safe country of origin” (respectively, Article 36 and Article 61).

All three concepts are used to reduce the granting of protection in the EU;
either by generating the presumption that the country of origin is safe or that
the applicant can receive protection in a third country outside the EU. While
the safe country of origin serves to accelerate the examination of protection
claims from asylum seekers whose countries of origin are considered safe, the
first country of asylum and safe third country concepts allow the EU Member
States to declare an application inadmissible and transfer responsibility for
protection to another State. At the time of writing, the Asylum Procedures
Directive still applies, but will soon be replaced by the Regulation, adopted in
May 2024 and which will come into application in June 2026. An analysis of
both acts is therefore warranted. After a brief overview of the salient disposi-
tions of the Asylum Procedures Directive, a detailed analysis is offered of the
Regulation and some of its most concerning aspects.

Pursuant to the Directive, a country can be considered to be a first country of
asylum for a particular applicant if they have obtained the refugee status in that
country and they can still avail themselves of that protection; or they otherwise
enjoy sufficient protection in that country, including benefiting from the princi-
ple of non-refoulement. The applicant shall be allowed to challenge the applica-
tion of the first country of asylum concept to their particular circumstances.

Conversely, a safe country of origin is a non-EU country where there is
generally and consistently no persecution or serious harm as defined in Articles
9 and 15 of the Qualification Directive. In making this assessment, Member
States should take into account the legal situation, the application of the law
within a democratic system, and the general political circumstances of the
country concerned. Other relevant criteria include the extent to which protec-
tion is provided against persecution or serious harm by: (a) the relevant
national legislation and the manner in which it is applied; (b) observance of the
rights and freedoms laid down in the ECHR and/or the ICCPR and/or the
CAT, in particular the non-derogable rights under Article 15.2 ECHR; (c)
respect for the principle of non-refoulement in accordance with the 1951
Refugee Convention; and (d) provision for a system of effective remedies
against violations of those rights and freedoms.

Finally, pursuant to Article 38 of the Directive, for a third country to be
considered as safe, five conditions must be met. In particular, life and liberty
are not threatened for reasons linked to a Convention ground; there is no risk
of serious harm, and the principle of non-refoulement in accordance with the
1951 Refugee Convention is respected in addition to the prohibition of removal
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in case of violation of the right to freedom from torture and cruel, inhuman,
or degrading treatment. Finally, the possibility exists to request refugee status
and, eventually, to receive protection in accordance with the Refugee
Convention must exist. If the criteria set out by Article 38 are satisfied, then the
Member States are allowed to remove the applicant to said third country. For
it to apply, however, the Asylum Procedure Directive requires the existence of
a connection between the applicant and the selected third country on the basis
of which it would have been reasonable for the applicant to claim protection
there. Transit through a country does not constitute a sufficient link.

Already in 2016, the European Commission set forth a legislative proposal
to revise the Asylum Procedures Directive to achieve a full harmonization of
common procedures for international protection, which remained in a dead-
lock for several years. The adoption of the Asylum Procedures Regulation in
the framework of the New Pact on Migration and Asylum has implemented
some of the changes advanced in 2016, while adding new ones. The aim of the
Regulation is to establish a common procedure for international protection in
the EU by streamlining and harmonizing related procedural arrangements.
In particular, a persisting issue affecting the CEAS that this Regulation aims to
address refers to the fragmentation among the national lists of safe countries
of origin, which stems from the frequent, and different, use of territorial and
individual exceptions as well as the tendency of the EU Member States to des-
ignate as safe those third countries from which the largest number of migrants
and asylum seekers originate. In turn, some authors have argued that the EU
Member States are exploiting these notions in an “anti-migration” way (Favilli
and Marin, 2025, p. 14) in order to limit the number of those eligible for inter-
national protection. As later explained, the Asylum Procedures Regulation
does not actually counteract this approach, rather it further consolidates it.

3.4.1 The “safe country notion” in the Asylum Procedures Regulation

Compared to the Directive, the Asylum Procedures Regulation introduces
relevant — and worrying — changes related to the safe country notion. These
include: (1) A lower threshold for a third country to be designated as safe,
which does no longer require effective protection as defined in the Refugee
Convention (Article 57 of the Asylum Procedures Regulation); (2) an expanded
scope of all distinct concepts under this umbrella notion along with fewer safe-
guards for the applicant, which include the possibility to envisage both geo-
graphical and individual exceptions to the general presumption of safety
(Articles 59.2 and 59.4(b), 61), and the amendments introduced by the
European Commission (2025b) and agreed by the Parliament and the Council
in December of the same year with reference to the connection criterion and
the rejection of the suspensive effect of appeal in case of inadmissibility
decisions; (3) the fast-track procedures to be applied in place of the regular
procedures, including inadmissibility (Article 38), accelerated procedures
(Article 42), border procedures (Article 43), and the safe country notion
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(Articles 57-59); and (4) the introduction of an EU list of safe third countries
in addition to Member States’ national lists (Articles 60, 62-64).

3.4.1.1 Effective protection

Article 57 of the Asylum Procedures Regulation provides that third countries
as well as first countries of asylum must provide effective protection to be con-
sidered as safe. Countries which have ratified and respect the 1951 Refugee
Convention are considered as meeting this requirement. As noted, this provi-
sion is already problematic as this means that asylum seekers could be sent
back to third countries which are bound by the Refugee Convention but do not
apply it or do not guarantee effective access to protection. As recalled by the
Council of Europe Commissioner for Human Rights O’Flaherty (2025), the
condition of safety

[...] cannot just relate to the formal, legal framework in the third country,
nor the commitments which that country might have made on paper. It is
also about the extent to which guarantees against (direct or chain)
refoulement are provided in practice.

(p- 18)

The loose character of “effective protection” is further reinforced by the possi-
bility to have effective protection even in those countries that are not bound by
the Convention if five conditions are met, namely when the people concerned
are allowed to remain on the territory of the third country in question; have
access to means of subsistence — including access to food, clothing, housing, or
shelter, as well as to the labor market — sufficient to maintain an adequate
standard of living with regard to the overall situation of that hosting third
country; have access to healthcare and essential health treatment; have access
to education; and effective protection remains available until a durable solution
can be found. This alternative formulation of effective protection significantly
undermines the level of protection to be granted in a third country, which
seems to be limited to the right not to be expelled and to have minimum access
to selected socio-economic rights. This level of protection cannot be compared
to that granted under the Refugee Convention and severe doubts arise about
whether this provision may comply with Article 78.1 TFEU, according to
which the EU’s common policy on asylum shall be in accordance with the
Convention and other relevant treaties. As conceived, Article 57 sets therefore
a very low standard of protection, which does not align with that ensured at
the international level and which even diminishes the threshold established in
the former Directive. Additionally, Article 57.1 provides that effective protec-
tion is considered to be available also in those countries which have ratified and
respect the Refugee Convention but with geographic limitations (such as
Tiirkiye). In those cases, effective protection is limited to the people that fall
under the limitation. Finally, the concept of effective protection is a key
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element also for the definitions of the first country of asylum and safe third
country, whose limitations are therefore made similarly loose.

3.4.1.2 Expanded scope and restricted safeguards

The safe country notion envisaged in the Asylum Procedures Regulation raises
relevant concerns inasmuch as they notably expand their scope of application
while considerably limiting procedural safeguards for the asylum seekers
concerned.

The Regulation broadens the scope of application of the safe third country
and safe country of origin notions enshrined in Articles 59 and 61 thereof.
Both provisions do not only allow the EU Member States to apply those con-
cepts with exceptions for specific parts of their territory, but also for clearly
identifiable categories of persons. Therefore, even though it is established by
reliable and relevant sources — including EUAA, UNHCR, the Council of
Europe, among others — that a third country cannot be safe in certain parts of
its territory or for certain groups, the safe third country and the safe country
of origin notions can still be applied. For the safe third country notion to be
implemented, Article 59.4 provides that a third country needs to be designated
as safe at Union or national level. Yet, the safe third country concept can be
applied also in relation to a specific applicant where the country has not been
designated as safe at Union or national level, provided that the conditions set
out in that provision are met with regard to that applicant. Such vague require-
ments leave even more discretion to the Member States in order to remove an
applicant to any third country. As for the safe country of origin, Article 61
further specifies that, in making the assessment of whether a third country is a
safe country of origin, relevant and available sources of information must be
taken into account as well as the extent to which protection is provided against
persecution or serious harm by considering, inter alia, the absence of expul-
sion, removal, or extradition of own citizens to third countries where there is a
serious risk of harm or where their lives or freedom would be threatened on
account of a Convention ground.

Not only does the Regulation make those concepts applicable to a wider
group of asylum seekers, but the requirements envisaged for them to apply are
made loose. Originally, Article 59.5(b) limited the application of the safe third
country concept to only those cases where a connection (such as family links
or previous residence in the country) between the applicant and the third coun-
try in question existed, on the basis of which it would be reasonable for them
to go to that country. The connection requirement has been amended even
before the Asylum Procedures Regulation applies as prescribed by its Article
77, according to which the Commission was required to review the safe third
country concept and, where appropriate, propose any targeted amendments by
June 12, 2025.

On this basis, the Commission in May (2025b) published a proposed revision
to the Asylum Procedure Regulation which aimed to change the conditions
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under which EU Member States could consider sending asylum seekers to safe
third countries. The Commission proposed two main amendments concerning
the connection requirement and the automatic suspensive effect of appeals. On
the one hand, the Communication suggested making the connection criterion
optional for the Member States. The logic followed by the Commission is that,
given that a connection with a third country is not required under international
law, the Member States should be free to choose whether to apply the connection
criterion or not, and how to define it in national law. In addition, the mere transit
through a safe third country was considered a sufficient and objective link to
apply this concept to the individuals concerned. This inclusion is based on the
idea, not supported by international refugee law nor by the 1951 Refugee
Convention, that it is reasonable to expect asylum seekers to seek protection
in the safe third country through which they have transited. In other words, asy-
lum seekers can be transferred to countries with which they have no real connec-
tion. Not only seems this proposal to run counter UNHCR’s Legal Considerations
(2018) — according to which there should be a meaningful link between an asy-
lum seeker and a third country that would make it reasonable for them to seek
asylum in that country — but also the CJEU jurisprudence, according to which
the mere transit cannot justify sending someone back to a third country (CJEU,
FMS and Others, 2020a; LH, 2020b; European Commission v Hungary, 2021b).

On the other hand, the risks associated with removing an applicant to a third
country where they have merely transited were further heightened by the
Commission’s proposal to remove the automatic suspensive effect of appeal
against inadmissibility decisions based on the application of the safe third coun-
try notion. This implies that asylum seekers could be removed while their case is
still pending, including as regards the safety of the third country in light of their
individual circumstances, which risks violating the principle of non-refoulement.

Finally, the Commission further extended the possibility of applying the
safe country notion, even in the absence of the connection requirement, if
there is an agreement or arrangement with a safe third country according to
which asylum seekers will be protected in accordance with the relevant interna-
tional standards and in full respect of the principle of non-refoulement.
Whereas Article 59.7 of the Asylum Procedures Regulation limited such a pos-
sibility to cases where the Union and a third country have jointly come to an
agreement pursuant to Article 218 TFEU, the Communication extended it to
bilateral agreements or arrangements concluded by the EU Member States.
This means that asylum seekers’ transfer to third countries could be merely
regulated by informal arrangements, with dramatic repercussions not only for
the respect of fundamental rights of asylum seekers, but also for democratic
and judicial scrutiny and the respect of the rule of law in the EU.

In December 2025, the Parliament and the Council reached a political
agreement on the amendments to the Asylum Procedure Regulation, which
takes on board most of the Commission’s proposed amendments both with
reference to the connection clause and the suspension of the automatic suspen-
sive effect of appeal. Scholars and civil society organizations have already
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expressed concerns about the severe implications of these new rules, which
bring externalization agreements such as the UK-Rwanda Deal back to the
table (Peers, 2025). This adds to the growing trend among EU Member States to
externalize their migration and asylum policies to Africa for the management of
migration flows that urged the African Commission (2025a) to emphasize that
African States are precluded from concluding or maintaining migration partner-
ships that entail a real risk of serious human rights violations, particularly the prin-
ciple of non-refoulement, the prohibition of collective expulsions, the right to an
effective and fair individual procedure, and judicial oversight. The legal implica-
tions of the new legislation are of utmost severity as it makes increasingly easy for
the Member States to outsource protection and asylum management. Externalizing
protection to third countries with which the applicant has no connection and
which may not guarantee protection in practice in exchange of visa liberalization,
financial, or other benefits that the EU may offer risks undermining the effective-
ness of the right to asylum in the EU, making international protection void.

What is more, the first country of asylum and safe third country notions pro-
vide for limited safeguards to the applicants concerned. The Asylum Procedures
Regulation refers to the fact that these concepts may only be applied if the appli-
cant cannot provide elements justifying why these concepts are not applicable to
them in the framework of an individual assessment. In addition, both the Asylum
Procedures Directive and Regulation similarly specify that if the applicant is not
admitted to the territory of the safe country at stake or it does not reply within a
time limit set by the competent authority, the applicant shall have access to the
asylum procedure in the Member State in question. This is in line with the find-
ings of the CJEU in Greek Council for Refugees, Refugee Support Aegean v
Minister for Foreign Affairs, Minister for Immigration and Asylum (2024e), con-
cerning a key aspect of the 2016 EU-Tiirkiye Statement, which foresees an inad-
missibility assessment specifically for applicants from Syria who had crossed
from Tiirkiye (considered a safe third country) into Greece via the Greek islands.
Since 2016, Greece has massively expanded the use of inadmissibility assessments
combined with the safe third country concept. It designated Tiirkiye as a safe
third country and issued automatic rejections not only for claimants coming
from Syria but also from Afghanistan, Somalia, Pakistan, and Bangladesh. The
CJEU ruled that an application should not be rejected as inadmissible on the
basis of the concepts of first country of asylum or safe third country where it is
already clear at the stage of the admissibility examination that the third country
concerned will not admit or readmit the applicant. Yet, the impossibility of read-
mission does not preclude a Member State from designating that third country as
safe as the readmission question is not a component of the definition of safety.
While the judgment interprets the Asylum Procedures Directive, given that the
provisions on readmission remain in the Regulation, the findings of the Court
will prove relevant also for the correct interpretation of the latter instrument.

As for the concept of a safe country of origin, the safeguards provided by
the Regulation are similarly limited. This concept may only be applied if the
applicant has the nationality of that country or they are stateless persons and
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were formerly habitually resident in that country; the applicant does not
belong to a category of persons for which an exception was made when desig-
nating the third country as a safe country of origin; or the applicant cannot
provide elements justifying why the concept of safe country of origin is not
applicable to them.

Lastly, asylum seckers maintain the right to remain on the territory of the
EU Member States until the first-instance decision on their application is made
(Article 10 of the Asylum Procedures Regulation). Yet, the Regulation tightens
the time frame to appeal against inadmissible and accelerated cases, which
must be between five and ten days from the notification of the decision to the
applicant (Article 67.8). Such strict deadlines are capable of threatening human
rights protection and undermine the right of effective remedy. Yet, to what
extent can these limited time periods be successfully challenged in front of the
CJEU is unsettled as its jurisprudence on the topic has been inconsistent (Peers,
2024, p. 167).

3.4.1.3 Fast track procedures

The Asylum Procedures Regulation envisages “special” or fast track proce-
dures in a wide number of cases where asylum claims are presumed to have a
low chance to be successful. These include: admissibility procedures, acceler-
ated procedures, and border procedures.

To begin with, the Regulation revises the rules for the examination of asy-
lum applications. According to Article 38.1, the national determining author-
ity may assess the admissibility of an application, and it may be authorized
under national law to reject the application as inadmissible when the grounds
listed therein apply. Although the first country of asylum and safe third coun-
try are listed as grounds for possible (not mandatory) rejection of an applica-
tion as inadmissible (Article 38.1(a) and (b)), the risks associated with
inadmissibility remain. Indeed, if the Member States choose to use the possi-
bility of issuing inadmissibility decisions on these bases, the applicants con-
cerned would not have access to an in-merits examination pursuant to Article
39. In addition, the determining authority may declare an unfounded applica-
tion to be “manifestly unfounded” if the applicant comes from a safe country
of origin or from a country for which the proportion of decisions by compe-
tent authorities is 20% or lower, according to the latest available yearly average
Eurostat data. Inadmissibility decisions on these grounds should be taken
within two months with possible extension by other two months.

Coming from countries considered to be safe under Regulation 2024/1348
means having the protection claim examined through an accelerated proce-
dure, which has to take place within three months from the time of lodging the
application. Article 42 makes indeed mandatory to accelerate certain applica-
tions, whereas acceleration was always optional under the Directive. Among
the wide list of grounds (ten) in which acceleration is mandatory, two are rele-
vant for our purposes. Acceleration is required for those coming from safe
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countries of origin (Article 42.1(e)) and for cases where the protection rate
for the country of origin or residence of the applicant is 20% or below
(Article 42.1(j)).

In addition to the accelerated procedure, the Regulation foresees the appli-
cation of border procedure in a number of inadmissible and accelerated cases.
Examining cases in border procedure means to prevent asylum seekers from
entering the territory of the Member States although they are physically pres-
ent at the border, as the locations of the border procedure could be either at or
near the borders or transit zones or on the territory (Article 54). The procedure
at the border can last for a maximum of 12 weeks. After that, asylum seckers
are to be admitted to the territory, unless the border return procedure applies.
Indeed, if an asylum application is rejected as a result of the border procedure,
then a return border procedure will follow. Just as in the asylum border proce-
dure, persons in a return border procedure are not authorized to enter the
Member State’s territory and should rather be kept at the external borders.

Most relevantly, whereas under the Directive the Member States could
decide whether to apply border procedures to decide on cases subject to inad-
missibility or accelerated procedures at the border or transit zones, now the
border procedure is mandatory for some categories of accelerated cases,
including the new category of applicants from countries with low recognition
rates (20% or lower) as per Article 45 of the Asylum Procedures Regulation.
The Explanatory Memorandum (European Commission, 2025c) justifies the
use of border procedures in these cases as based on more objective and easy-
to-use criteria and suggested that the 20% rate is based on the significant
increase in the number of claims made by applicants coming from countries
with a low recognition rate and “hence the need to put in place efficient pro-
cedures to deal with those applications, which are likely to be unfounded” (p.
13). According to Vedsted-Hansen (2020), the procedures established by the
Regulation have the clear effect of excluding many asylum seekers from ordi-
nary asylum procedures, in turn implying that most of their claims neither
deserve nor need to undergo substantive examination. Several categories of
asylum seekers will therefore face strong presumptions against their need for
protection which may become de facto very hard to challenge in the context
of border procedures. Scholars have cautioned against the expansive use of
fast-track procedures as this approach may lead to summary examinations,
implying enhanced risk of erroneous rejections (Botero and Vedsted-Hansen,
2021, p. 597).

3.4.1.4 Common EU list of safe countries of origin

Another important novelty of the 2024 Regulation is the designation of safe
third countries and safe countries of origin at Union level (Articles 60; 62—64).
In April 2025, the Commission (2025a) launched a revision proposal on a com-
mon EU list of safe countries of origin, which has been agreed upon by the
Council and European Parliament in December 2025, and that includes
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candidate countries and one potential candidate for EU membership as well as
six other countries. In particular, the list includes all EU candidate countries
(Serbia, Montenegro, Ukraine, Moldova, North Macedonia, Albania, Bosnia,
Georgia, and Tiirkiye) and Kosovo unless (a) there is a serious and individual
threat to the life or person of a civilian due to indiscriminate violence in situations
of international or internal armed conflict (as in the case of Ukraine); (b) restric-
tive measures (i.e., EU foreign policy sanctions) have been adopted in view of the
country’s actions; (c) the percentage of decisions granting international protec-
tion to applicants from that country is above 20% according to the latest annual
average Eurostat data available at Union level. However, this test only considers
the decision-making process of the first instance. This means that even though
successful appeals were to exceed 20% of the recognition rate, that country would
still remain in the EU list. Furthermore, the Commission did not assess whether
these countries comply with the criteria set out in Article 62 of the Asylum
Procedure Regulation (Designation of safe countries of origin at Union level) as
they have met the “Copenhagen criteria” to be granted the status of candidate
countries for EU membership. The other six countries to be designated as safe
countries of origin are Bangladesh, Colombia, Egypt, India, Morocco, and
Tunisia.

Among others, this proposal aims to bring forward the application of the
provisions of the Asylum Procedure Regulation that allow the designation of
safe countries of origin with exceptions in order to make it more flexible for
Member States to do it at national level if they wish so. The Commission makes
a brief assessment of the general situation in the latter countries, stating that
this was based on the information from the EUAA; however, these sources are
neither expressed nor made available. In addition, information provided is often
vague and does not adequately assess the potential needs for international pro-
tection arising from the circumstances mentioned. For instance, in the case of
Colombia, the Commission acknowledged that “human rights defenders, social
leaders and environmental defenders have been the subject of assassinations,
threats, and stigmatization. [...] Faced with these challenges, the government
has made concerted efforts to address violence” (p. 8), but no further details are
provided as to the numbers of people affected, whether these threats are ongo-
ing, nor how these risks may be incompatible with the presumption of safety.
The fact that the authorities have “made concerted efforts” does not clarify
whether those efforts have successfully addressed the risk of being exposed to
violence and human rights abuses, nor the extent to which they have been
implemented in practice. At the same time, the Commission notes that
Bangladesh has ratified some international human rights instruments, includ-
ing the CAT and the ICCPR. The fact that Bangladesh still retains the death
penalty and has not signed the Second Optional Protocol to the ICCPR to
abolish it, that death sentences are presently issued and “rarely” carried out
(European Commission, 2025a, p. 7), and that it is not bound by the 1951
Refugee Convention are not seen as pressing reasons to question its designation
as safe. In neither of the country assessments made by the Commission
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is disaster displacement nor climate change ever mentioned, another indication
that reiterates the rigid and inadequate position of the Commission on the
scope of international protection.

Pursuant to the data released by Eurostat (2025) referring to 2024, nationali-
ties that would fall under the 20% threshold include many countries considered
to be either safe third countries or safe countries of origin either at the EU or
national levels, such as Nigeria, Pakistan, Tunisia, Colombia, Egypt, Peru,
Morocco, Bangladesh, and Georgia. These nationalities are doubly penalized as
not only does this rate take into account only first-instance decisions, thus
excluding appeals, but also because this data only considers international pro-
tection statuses, thus leaving national protection statuses aside. In 2024, 50,265
asylum seekers (or 27.1%) were recognized protection at final instance following
an appeal or review, many of which come from said countries. For instance, the
third largest group who obtained protection status on appeal or review in the
EU in 2024 were Bangladeshis (3,295 asylum seekers, or 6.6% of total asylum
seekers), particularly in Italy, while Pakistanis ranked third among the top ten
citizenships that received the highest rate of positive decisions at second instance
(39.5%) among the total number of decisions (Eurostat, 2025). In addition, were
the protection rate including national protection statuses in first-instance deci-
sions, 15 countries of origin would not be covered by the 20% criterion, includ-
ing Bangladesh, the Gambia, and Nigeria (ECRE, 2024, p. 69). The latter
ground is based on the artificial presumption that certain nationalities are not in
need of protection, in spite of individual circumstances or factors — such as
disaster displacement — that might make a country not safe for certain individu-
als or groups.

3.4.2 Implications

All in all, the erosion of effective protection, the expansion of the use of the
safe country umbrella term and its distinct concepts, the loose connection ele-
ment, the removal of the automatic suspensive effect of appeals against a deci-
sion of rejection of an asylum claim, the quick and superficial examination of
applications under accelerated procedures without looking into their full sub-
stance, and the limited safeguards to their implementation enshrined in the
Asylum Procedures Regulation are of dubious conformity with international
refugee law and EU asylum law, and exacerbate the risk of violation of the
principle of non-refoulement (Chetail and Ferolla Vallandro Do Valle, 2024).
The expansive use of the safe country notion raises particular concerns for
people seeking protection in the context of disaster displacement for several
reasons. First, accelerated procedures do not allow for an in-depth evaluation
of the case. As disaster displacement is frequently neglected in ordinary proce-
dures, it is highly probable that research, analysis, and assessment of disaster
displacement would be even more feeble in time-constrained procedures where
the safe country notion applies. In addition, the presumption of safety risks
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undermining the investigation and relevance of the applicant’s vulnerability to
disasters that can derive from objective conditions of the third country and
from subjective factors, exposing the claimant to a risk of refoulement. Besides,
although the Asylum Procedures Regulation requires the presumption of
safety to be verified through reliable sources, there is evidence of jurisdictions
where country of origin information is not used in the assessment of disaster
displacement protection claims, such as in Sweden as seen in Chapter 2 (Scott
and Garner, 2022). As many countries of origin designated as safe at the EU
and national levels (such as Bangladesh, Colombia, India, Peru, Sri Lanka) are
highly vulnerable to climate change (Adil et al., 2025), these factors risks
remaining overlooked as do the personal circumstances that may magnify the
impact of disaster displacement on their fundamental rights.

Moreover, the possibility for the Member States to remove an applicant
back to a third country where they have merely transited means that asylum
seekers, either with previous experience of disaster displacement or not, may
be sent back to a country vulnerable to disasters where their safety would be at
risk or where they would be particularly exposed to their impacts. This is the
case of migrants transferred to the centers in Shengjin in Albania pursuant the
Italy-Albania Protocol, which has been repeatedly affected by disasters. In July
2024, soon after the official opening of those centers, the area was affected by
widespread forest fires and wildfires that remained active for days and led to
extensive evacuations (Reuters, 2024). This corroborates that transfers to third
countries considered to be safe interact with disasters and are capable of ampli-
fying the harm felt by persons subject to those measures.

Furthermore, the removal of the suspensive effect of appeal against inad-
missibility decisions based on the application of the safe country notion would
particularly affect people displaced in the context of disasters. Indeed, as the
case of Bangladesh demonstrates, most decisions concerning Bangladeshi asy-
lum seekers that are dismissed by first-instance asylum authorities are then
overturned by final decisions, especially in Italy. This means that the peculiar
circumstances that may exclude the application of the safe country notion or
that may substantiate the need for protection are not sufficiently taken into
consideration by first-instance authorities, which usually fall under, or must
report to, a national or federal ministry (EUAA, 2022).

Another key challenge concerns the 20% rate criterion used to designate
safe countries of origin at the Union level as well as a ground to apply acceler-
ated procedures, which further limits the possibility for the protection need of
people affected by disasters to emerge and to be recognized. As seen, this rate
does not take into account national protection statuses, which are often used,
where provided, to respond to disaster displacement.

What is more, although both the Asylum Procedures Directive and
Regulation require the EU and national lists of safe countries of origin to be
adequately revised in case of relevant changes undermining safety in one or
more third countries, this may take a lot of time. For instance, Ukraine has
remained in the Czech list of safe country of origin for two years after the
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outbreak of the war initiated by the Russian Federation (Kopa, 2025). The
rapidity with which disasters hit and the severe repercussions they may have on
the security on the territory, in total or in part, of a third country may therefore
not be timely transposed in national or EU lists.

Finally, in the framework of the EU common list of safe countries of origin,
neither areas affected by disasters nor people displaced in the context of disas-
ters are considered to be territorial or individual exceptions for which acceler-
ated procedures and/or the safe country notion may be waved. This is even not
the case for well-established categories of vulnerable groups — such as unac-
companied minors, victims of torture, rape, or other serious forms of violence —
who are equally not automatically excluded from accelerated procedures at the
border. This demonstrates a lack of attention toward the security issues that
may arise in the context of disaster displacement. Moreover, even in those rare
cases where disaster displacement is actually recognized as an exception from
the presumption of safety (this is the case of Italy, as explained below), this
possibility is not examined in practice, thus applying accelerated procedures
even to individuals who may be exempted from them.

3.5 Externalization arrangements

Another form of deterrence classified by Gammeltoft-Hansen and Tan (2017)
involves transferring asylum processing or refugee protection in third States.
As noted, externalization is not a legal concept and does not appear in any
international treaty (Garlick and Tan, 2024). Hence, it does not have a single
definition, and the scholarship has offered over time different nuances of this
concept. In Di Pascale’s view (2025), the concept of externalization has been
transposed from the economic field and refers to “legal and operational meas-
ures through which States integrate migration control policies at their territo-
rial borders with initiatives that carry out such extraterritorial control, through
other countries and bodies, rather than their own” (p. 149). Whereas according
to Crisp (2019), it includes strategies by States “beyond their territorial bor-
ders to obstruct, deter or otherwise avert the arrival of refugees, asylum seek-
ers and other migrants who do not have prior authorization to enter their
intended country of destination”, the Refugee Law Initiative (2022) and a
group of refugee scholars (Cantor et al., 2022) have defined externalization as
“the process of shifting functions that are normally undertaken by a State
within its own territory so that they take place, in part or in whole, outside its
territory”.

Externalization is often justified as a necessary measure to control arrivals
(FitzGerald, 2020). Yet, these policies and practices occur without sufficient
guarantees and risk disrupting migration pathways, preventing individuals
from reaching or entering a State’s territory and from exercising their funda-
mental right to asylum. In so doing, States externalize their responsibility, obli-
gations, and duties in the field of asylum by placing them on third countries, in
breach of international law (UNHCR, 2021).
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In the EU, arrangements between some EU Member States and strategic third
countries are slowly yet progressively emerging with the aim to externalize asy-
lum procedures in total or in part in non-EU countries. Recently agreed amend-
ments to the Asylum Procedures Regulation as regards the safe country concept
will likely boost the conclusion of such arrangements (The Guardian, 2024). In
this category of deterrence practices, scholars tend to include offshore asylum
processing, which envisages the forcible transfer of asylum seekers to third coun-
tries for both asylum processing and protection as emblematically shown by the
recently abandoned UK-Rwanda and Denmark-Rwanda arrangements. The
Italy-Albania Protocol (Italy, 2024) does not squarely fall in either of these cate-
gories and, for this reason, represents a “unique model” (De Leo, 2024). In par-
ticular, the Protocol, ratified in February 2024, implements a plan of extraterritorial
processing of asylum applications between an EU Member State and an EU can-
didate country, which was presented to the public opinion as an instrument of
deterrence that would discourage migrants from reaching Italy (Rosina, 2022).
Contrary to other externalization models, the Italy-Albania Protocol does not
shift the responsibility for the extraterritorial processing of asylum to third coun-
tries. In this case, Italy retains full jurisdiction over the asylum border and return
procedures and exercises a de jure as well as a de facto control over migrants in
Albania (Article 4 of the Protocol). These procedures are meant to apply only to
specific categories of asylum seekers who have been intercepted by the Italian
authorities in international waters while intending to reach the Italian coast and
who come from countries of origin designated as safe by the Italian government.

Among other serious concerns, the Protocol has been criticized as it risks
undermining the right to access asylum in several ways (Biondi Dal Monte,
2025). First, asylum seekers’ applications may be rejected without an in-depth
scrutiny of the case, due to the short time frame which is inherent in the accel-
erated asylum procedure. For instance, the first 12 asylum claims lodged by
asylum seckers transferred to Albania were all rejected in around 24 hours by
Italian first-instance authorities as manifestly unfounded, solely because claim-
ants were coming from countries included in the Italian list of safe countries of
origin (Vassallo Paleologo, 2024). Second, there is a risk of violation of asylum
procedural guarantees for asylum seekers transferred to Albania. For instance,
the long distance between Italy and Albania makes it particularly challenging
to provide adequate interpretation and legal assistance, which risk undermin-
ing the right to an effective remedy, in turn reducing the possibility to lodge an
asylum appeal. Third, differences in procedural guarantees in practice in the
centers in Albania and Italy could also lead to discrimination between those
applying for asylum in Albania and those in Italy, undermining the principle
of fairness in asylum procedures.

For the purposes of this work, it is relevant to note that, in highlighting the
categories of people who would be exonerated from the general presumption of
safety as they have “a genuine need of international protection”, the Italian coun-
try report on Bangladesh mentions “the increasing phenomenon of ‘climate’
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displaced people forced to leave their homes due to extreme climate events”
(ASGI, 2024, p. 15). This means that according to the Italian Ministry of Foreign
Affairs and International Cooperation, which prepared Bangladesh’ country
report in agreement with the Ministries of the Interior and of Justice, not only are
people displaced in the context of climate change and disasters eligible for inter-
national protection, but they are in such a clear need of international protection
that they expressly qualify as an exception to the safe country of origin rules. If
this holds true, then the frequent rejection of protection claims lodged by
Bangladeshi nationals displaced in the context of disasters by first-instance
administrative authorities seems to be inconsistent with the government’s
indications.

3.5.1 Implications

Externalization arrangements are capable of threatening asylum seekers’
rights, including of those disaster displaced. Receiving third countries may
interpret domestic asylum norms restrictively, thus excluding disaster displace-
ment from the legitimate grounds for protection. In addition, they may follow
incongruent approaches set forth at the regional level, where regional refugee
instruments are said to be inapplicable to disasters as in the case of Latin
America and Africa mentioned in Chapter 1.

Moreover, both EU Member States and third countries that are parties to
externalization agreements may not fully comply with respective obligations.
For instance, there is evidence of protection claims lodged by claimants
detained in Albania being dismissed in disregard of the already limited safe-
guards granted in the context of an accelerated procedure. Indeed, within 24
hours after disembarkation, asylum seekers coming from Egypt and Bangladesh
and transferred to Albania in October 2024 had formalized their asylum claim,
carried out the interview in the context of the RSD procedure just a few hours
after arriving in Albania, and received a rejection by asylum first-instance
authorities in Rome, even before the end of the hearing to validate their deten-
tion and on the sole ground that they came from safe countries of origin. Such
a rush by Italian administrative authorities has put the claimants’ predicament
in jeopardy and totally neglects the eventual relevance of disasters as a compel-
ling reason to leave. It remains unclear whether Italian administrative authori-
ties have at all considered whether disembarked asylum seekers, especially
those coming from Bangladesh, could be somehow affected by disaster dis-
placement that, as seen, would have exempted them from the application of the
accelerated procedures on the ground of the safe country of origin.

On a final note, externalization arrangements are not friends of the environ-
ment, either. Indeed, it has been noted that the transfer of asylum seekers by
boat or long-haul flights has a significant and adverse impact on the environ-
ment, as it contributes to global warming and an increase in the carbon foot-
print (McQuinn, 2023).
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3.6 Concluding remarks

This chapter dealt with the third and last identified reason behind the absence of
a consolidated recognition and protection of disaster displacement in the EU.
It addressed the issue of the so-called deterrence paradigm deeply rooted in the
EU and its Member States’ asylum policies, and how deterrence profoundly
interacts and exacerbates with disaster-related harm in addition to misconcep-
tions on disaster displacement and challenges in applying and interpreting inter-
national protection norms. The chapter showed how deterrence makes it harder,
if not totally unlikely, not only for disasters to be recognized, but even identified
as a cause of displacement. On the contrary, deterrence policies are contributing
to perpetuating its invisibility in asylum adjudication. To that end, the analysis
focused on three main categories of deterrence policies (departure prevention,
non-admission, and externalization) and, per each of them, highlighted how
they challenge the right to access to asylum of people displaced in the context of
disasters. The result of ongoing, and progressively more restrictive, asylum pol-
icies at the Union and national levels is the continued lack of attention toward
disaster displacement in asylum adjudication, thus making their exclusion from
protection a persistent issue.

This is even more so given the increasing interest shown by EU Member
States toward the implementation of externalization practices. In particular,
Austria seems to have been working with the UK to explore possible transpo-
sitions of the UK-Rwanda Deal, while Switzerland announced its intention
to consider cases to externalize asylum procedures (Syal, 2023), and the
Netherlands indicated that it is exploring an agreement to set up a “return
hub” in Uganda (The Guardian, 2024). Similarly, Germany is examining the
possibility of carrying out the RSD procedure in transit or third countries,
although the UK-Rwanda Deal and the Italy-Albania Protocol, as they stand,
would probably not be transferable to Germany under the existing legal frame-
work (German Federal Ministry of Interior, 2024).



4 Practices of protection against disaster
displacement across the world

Insights from Europe and Italy

4.1 Introduction: A regional analysis of protection responses to
disaster displacement

Over time, numerous States worldwide have developed, applied, or expanded
the scope of a wide range of measures to allow people displaced in the context
of disasters to either be admitted to their territory and be granted a form of
protection or to be entitled to remain by halting their removal. These tools are
primarily rooted in human rights and refugee law instruments. In addition,
Cantor (2021) has suggested that the use of domestic immigration law catego-
ries, at least in Latin America, may better address context-specific displace-
ment dynamics in opposition to international protection categories in light of
the latter’s narrow eligibility criteria. A wide variety of alternative solutions —
such as humanitarian visas, labor mobility schemes, or agreements on the free
movement of persons — have also been implemented with a view of creating or
reinforcing legal pathways from third countries vulnerable to disasters and cli-
mate change (Nansen Initiative, 2015b; Kalin and Entwisle Chapuisat, 2024).
This is the case, for instance, of temporary work quotas in Australia and New
Zealand, whose application has been expanded to cover people coming from
disaster-affected areas (Nansen Initiative, 2015b, p. 43), while the 2001-2012
bilateral agreement between Spain and Colombia extended temporary and cir-
cular labor migration to Colombian workers either directly affected by floods
and volcano eruption that hit the Latin American country in 2006 or whose
crops were vulnerable to floods, droughts, and other disasters (de Moor, 2011).
In addition, bilateral and regional free movement agreements have facilitated
the entry and stay of cross-border displaced persons in Asia and the Pacific
(Nansen Initiative 2015b, pp. 28-34), Africa (Wood, 2013, 2019), and in the
Americas (Francis, 2019) in the aftermath of disasters, including drought,
floodings, and tropical storms.

The increasing number and type of solutions undertaken by States to pro-
vide assistance and protection to people displaced in the context of disasters
concur in substantiating the need for sound responses to disaster displacement,
including in the field of protection, by leveraging existing instruments.
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This chapter begins with an analysis of non-refoulment obligations arising
in the context of disaster displacement established at the international level
by the UN Human Rights Committee, the monitoring body of the ICCPR, in
the case Teitiota v New Zealand (UN Human Rights Committee, 2020) and
by the International Court of Justice (ICJ) in its 2025 Advisory Opinion on
Obligations of States in Respect of Climate Change. It then provides a thor-
ough overview of key solutions undertaken by States to provide protection
to people displaced in the context of disasters in Africa and the Middle
East, the Americas, Asia, the Pacific and, specifically, Europe. The Section
on Europe includes both EU Member States and non-EU countries which
are, however, located in Europe or have peculiar ties with the EU (e.g.,
Schengen member countries — like Norway and Switzerland — or EU candi-
date countries — such as Albania, Georgia, and Ukraine). The study consid-
ers policy, legal, and judicial solutions advanced in these world’s regions,
while highlighting gaps in their conceptualization or implementation. The
chapter then concentrates on Italy as an innovative and unique case study,
able to reflect the complexities and controversialities of law and politics
when governing protection in the context of disaster displacement. Italy’s
advanced legislation and case law, which have led to innovative protection
decisions in the field of disaster displacement, indeed contrast with the
political priority of various governments to reduce the scope of protection
and related safeguards.

4.2 Non-refoulement obligations in the context of disaster displacement

Non-refoulement obligations in the context of disaster displacement-related
claims can arise not only in the field of refugee law, but also in human rights
law. In particular, it is precisely the principle of non-refoulement derived from
the right to life and the prohibition of torture or inhuman or degrading treat-
ment or punishment that is considered by some refugee scholars as having the
greatest potential to offer protection in the context of disaster displacement
(Goodwin-Gill and McAdam, 2007, pp. 645-648).

Since the 80s, the UN Human Rights Committee has stated that the right to
life enshrined in Article 6 ICCPR “cannot properly be understood in a restrictive
manner” (1982, para. 5). And indeed, with the General Comment No. 36 (2018),
the Committee endorses a deeper understanding of the right to life, which include
the right to life with dignity, whereby States are required not only to prevent (pre-
mature) death or life-threatening situations, but also to address the general con-
ditions in society that may prevent the enjoyment of this basic right. Here, Article
6 ICCPR seems to embrace a much wider scope, whereby the Committee finds
that environmental degradation, climate change and unsustainable development
constitute some of the most pressing and serious threats to the ability of present
and future generations to enjoy the right to life and that State parties’ obligations
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under Article 6 also depends on measures taken to preserve the environment and
protect it against harm, pollution and climate change. The Committee also rec-
ognized that environmental degradation, livelihood deprivation, hunger and
extreme poverty — all attributable to disasters and related displacement — are
general conditions in society that may directly threaten life or prevent the enjoy-
ment of the right to life with dignity.

In its General Comment No. 36, the UN Human Rights Committee also
referred to the non-refoulement obligations stemming from the right to life
with dignity, which requires States parties to refrain from deporting, extra-
diting, or otherwise transferring individuals to countries in which there are
substantial grounds for believing that a real risk of violation of Article 6
exists (para. 30). The Committee opines that non-refoulement under Article
6 ICCPR may be broader than under international refugee law, since it may
also require the protection of aliens not entitled to refugee status (para. 31).
In Teitiota v New Zealand, the UN Human Rights Committee (2020) overall
consolidates the existence of a link between climate- and disaster-related
threats and displacement, while also innovatively finding that violations of
the right to life under Article 6 ICCPR due to climate change may trigger
States’ non-refoulement obligations. As a result, although this has not been
found in the case at stake, it confirms the possibility for people displaced
across borders in the context of climate change, disasters, and environmen-
tal degradation to obtain complementary protection under international
human rights law (Cullen, 2020). This principle has been confirmed by the
2025 ICJ Advisory Opinion, thus corroborating its validity and ability to
influence subsequent jurisprudence and policies on the matter (Villani,
2021b). In fact, several parliamentary requests have been made in Austria in
relation to climate change as an eligible ground for asylum, following the
decision of the UN Human Rights Committee in Teitiota (Austrian
Parliament, 2020).

4.2.1 Teitiotav New Zealand

This landmark case is widely cited by the scholarship as offering unprecedent and
enlightening insights on the application of non-refoulement obligations in the
context of climate change, disasters, and environmental degradation. The adopted
views represent a momentous determination, since for the very first time a human
rights treaty monitoring body acknowledges that “without robust national and
international efforts, the effects of climate change in receiving states may expose
individuals to a violation of their rights under articles 6 or 7 of the Covenant,
thereby triggering the non-refoulement obligations of sending states” (UN Human
Rights Committee, 7eitiota, 2020, para. 9.11). In other words, States shall refrain
from removing an applicant to a place where there is a real risk of violation of
their right to life or to be subjected to torture or to cruel, inhuman or degrading
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treatment or punishment because of the effects of climate change as this would
violate the principle of non-refoulement.

The case concerned Mr. Teitiota, who in 2007 left his country together with
his family and sought protection in New Zealand. However, his claim was
rejected because there were not sufficient substantial grounds for believing that
he and his family would be at risk of arbitrary deprivation of life or cruel treat-
ment if removed to Kiribati. The effects of climate change alone were deemed
as irrelevant for the 1951 Refugee Convention. Moreover, he did not substan-
tiate a real risk of being persecuted if deported from New Zealand as there was
no evidence that he faced a real chance of suffering serious physical harm from
acts of violence linked to housing, land, or property disputes in the future.
Further, there was no evidence that he had no access to potable water, or that
the environmental conditions that he faced or would face on return were so
perilous that his life would be jeopardized (New Zealand Court of Appeal,
Teitiota v Chief Executive of the Ministry of Business, Innovation and
Employment, 2014; New Zealand Supreme Court, loane Teitiota v. The Chief
Executive of the Ministry of Business, Innovation and Employment, 2015).
However, judicial authorities of New Zealand considered that while the effects
of climate change and disasters would normally not bring affected persons
within the scope of the 1951 Refugee Convention, no hard and fast rules or
presumption of non-applicability should be applied, thus keeping the door
slightly open to the possibility that dire environmental conditions may create a
pathway into refugee law.

In September 2015, after having exhausted all internal remedies, Mr. Teitiota
filed a complaint before the UN Human Rights Committee, claiming that, by
expelling him to Kiribati, his right to life protected under Article 6 ICCPR had
been threatened and that New Zealand’s authorities did not properly assess the
risk inherent in his removal. More specifically, Mr. Teitiota argued that the dire
impacts of climate change on water scarcity, land disputes, sea level rise, and
malnutrition, among others, made livelihood in Kiribati increasingly precari-
ous and compelled him to migrate.

The Committee in Teitiota recalls the conditions for non-refoulement clearly.
First, it indicates that there must be substantial grounds for believing that there
is a real risk of irreparable harm. Second, the risk must be personal and cannot
derive merely from the general conditions in the receiving State, except in the
most extreme cases, and that there is a high threshold for providing substantial
grounds to establish that a real risk of irreparable harm exists (para. 9.3). In the
present case, the Committee notes the absence of a situation of general conflict
in Kiribati. It also observes that Mr. Teitiota had never been involved in land
disputes, although accepting that Mr. Teitiota was alleging not a risk of harm
specific to him, but rather a general risk faced by all individuals in Kiribati. In
conclusion, the Committee considers that no clear arbitrariness or error was
imputable to the domestic authorities in their assessment as to whether Mr.
Teitiota faced a real, personal, and reasonably foreseeable risk of a threat to his
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right to life as a result of violence rising from overcrowding or land disputes in
Kiribati. With respect to the claim concerning a lack of access to potable water,
the Committee recognizes that water rationing may cause hardship, yet con-
cludes that Teitiota did not prove that the supply of freshwater is inaccessible,
insufficient, or unsafe, impinging his right to life with dignity (para. 9.8).

Finally, with reference to the claim concerning the deprivation of means of
subsistence due to the destruction of crops caused by saltwater, the Committee
recognizes that in certain places, the lack of alternatives to subsistence liveli-
hoods may place individuals at a heightened risk of vulnerability to the adverse
effects of climate change. However, the Committee (para. 9.9) notes that
whereas it may have become difficult to grow crops, it is not necessarily impos-
sible. Likewise, employment is not inaccessible in Kiribati. It thus finds as
unestablished the fact that upon return Mr. Teitiota had been exposed to a
situation of indigence, deprivation of food, and extreme precarity that could
threaten his right to life, including his right to a life with dignity. His circum-
stances, although reaching the level of hardship, do not meet the severity
threshold to trigger non-refoulement in relation to Article 6 ICCPR.

In principle, however, the UN Human Rights Committee accepts that, with-
out robust national and international efforts, the effects of climate change in
receiving States may expose individuals to a violation of their rights under Article
6 ICCPR thereby triggering the non-refoulement obligations of sending States
(para. 9.11).

While the Committee accepts that environmental threats constitute a real
risk of irreparable harm and acknowledges that “the conditions of life in such
a country [Kiribati] may become incompatible with the right to life with dig-
nity before the risk is realized”, it notes that the time frame of 10-15 years
could allow for Kiribati to intervene to protect “and, where necessary, relocate
its population” (para. 9.12). By considering as unestablished the fact that he
faced a foreseeable risk of arbitrary deprivation of life upon return to his coun-
try of origin, the Committee ultimately concludes that Mr. Teitiota’s removal
to Kiribati did not violate his right to life.

Despite the negative outcome of the case and the issues described above, the
views of the UN Human Rights Committee contribute unprecedented insights
to the protection in the context of disaster displacement. First, it reaffirms that
the impacts of climate change may breach Article 6 ICCPR:

given that the risk of an entire country becoming submerged under water
is such an extreme risk, the conditions of life in such a country may
become incompatible with the right to live with dignity before the risk is
realized.

(para. 9.11)

Second, and most importantly, it recognizes that disasters may force people
into cross-border displacement and seek protection against related harm
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abroad. In establishing that violations of the right to life under Article 6
ICCPR due to, inter alia, climate change may trigger States’ non-refoulement
obligations, for the very first time, a quasi-judicial body found that the effects
of climate change, disasters, or environmental degradation can per se lead to a
violation of individuals’ right to life such as to require protection from refoule-
ment. Third, and as a result, it confirms that when climate change, environ-
mental degradation, or disasters constitute serious and real threats to the
ability to enjoy the right to life, people displaced across borders can be entitled
to complementary protection under international human rights law, in particu-
lar by leveraging the principle of non-refoulement.

However, it seems that the rising of non-refoulement obligations under
Article 6 in this context is conditioned upon three circumstances. First, the
UN Human Rights Committee confirms that the real and personal risk has
to concern actual or foreseeable threats. Thus, non-refoulement obligations
do not apply if environmental threats are remote, presumed, or are not rea-
sonably foreseeable in a given context and depending on the evidence. In
Teitiota, the 10- to 15-year time frame is deemed too speculative to give rise
to a real protection need. At the same time, it is seen as a sufficient period
of time for the government to limit or extinguish such environmental
threats. However, scientific projections show strong evidence of the impacts
of climate change and disasters and hence substantiate the foreseeable risk
of related threats, even if it is not likely to manifest in the short term.
Although foreseeability is a relevant element to be taken into account in
refugee and human rights law, sometimes it is confused with imminence, in
terms of timing. Scholars have criticized the use of imminence in these
domains, as it is not expressly mentioned in any of the relevant legal frame-
works (Anderson et al., 2019; Foster and McAdam, 2022). Moreover, it is
not clear how near or far in time a risk of future harm needs to be and what
type of evidence is required to substantiate it. In the view of Foster and
McAdam (2022),

[...] it is clear that Teitiota has muddied the waters when it comes to the
role of imminence in human rights cases. This is of grave concern, since
the notion may be unwittingly - and erroneously - transposed into
national decision-making and result in people being denied protection,
even though they have a legal entitlement to it.

(p- 982)

Second, the Committee links the applicability of the principle of non-refoule-
ment to the country of origin’s inability or unwillingness to implement positive
measures to ensure the right to life with dignity against dire environmental
conditions. In Teitiota, there was evidence that Kiribati was implementing
counteracting measures, although these largely failed in keeping sea level rise
under control.
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Third, although climate threats may in themselves give rise to non-refoule-
ment obligations, this comes with a price, as the UN Human Rights Committee
seems to require the absolute annihilation of rights associated to the right to
life (food, water, health, work, etc.), or directly the right to life itself, for protec-
tion to be issued. This approach, which has been internally challenged by
Committee Members Duncan Laki Muhumuza and Vasilka Sancin, arguably
collides with the mandate of the ICCPR and of international human rights
law, which do not require the total destruction of a right to find a related vio-
lation, as even a risk of a threat of violation, when real or foreseeable, is enough
to make human rights law come into play. Hence, it seems that it sets a higher
standard than that established in its own 2018 General Comment.

4.2.2 The ICJ’s 2025 Advisory Opinion on Obligations of States in respect of
Climate Change

In July 2025, the ICJ released its long-awaited Advisory Opinion on the
Obligations of States in respect of Climate Change. Inter alia, the Court consid-
ers “that the protection of the environment is a precondition for the enjoyment
of human rights, whose promotion is one of the purposes of the United Nations”
(para. 373). Therefore, “States have obligations under international human
rights law to respect and ensure the effective enjoyment of human rights by tak-
ing necessary measures to protect the climate system and other parts of the envi-
ronment” (para. 457). Although the ICJ was not formally requested to advise on
States’ obligations in the context of disaster displacement, it nevertheless offered
relevant remarks in this field, also in light of the fact that nearly a third of States’
written submissions addressed this phenomenon, either in favor or against the
need to provide protection solutions in this context. Among others, several
States in Latin America and the Pacific (namely Antigua and Barbuda, Bahamas,
Chile, Cook Islands, Ecuador, El Salvador, Latvia, Mexico, Saint Vincent and
the Grenadines, Solomon Islands, Uruguay, and the International Union for the
Conservation of Nature and Parties to the Nauru Office Agreement) argued that
there was an obligation to cooperate in respect of displaced persons beyond ter-
ritorial jurisdiction (Webb et al., 2025). In addition, whereas Portugal observed
that States have duties to facilitate the cross-border movement of people affected
by disasters, El Salvador considered that the traditional refugee definition under
the 1951 Refugee Convention needed to evolve as it accounts for situations the
drafters may not have foreseen, while the Solomon Islands noted that “climate
refugees” should be afforded protection. Conversely, the Netherlands argued
against the possibility for people displaced in the context of disasters to be eligi-
ble for the refugee status as conceived under the 1951 Refugee Convention, as it
does not recognize climate change-related grounds; yet human rights law may
provide the relevant framework for their protection (Webb et al., 2025).

The ICJ considers that the adverse effects of climate change may impair the
enjoyment of the right to life in various ways and that States parties to human
rights treaties need to preserve the environment and protect it against the
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adverse effects of climate change. In addition, the ICJ explicitly recognizes that
people may be entitled to complementary protection, where the effects of cli-
mate change expose them to life-threatening risks:

The Court considers that conditions resulting from climate change which
are likely to endanger the lives of individuals may lead them to seek safety
in another country or prevent them from returning to their own. In the
view of the Court, States have obligations under the principle of non-re-
foulement where there are substantial grounds for believing that there is
a real risk of irreparable harm to the right to life in breach of Article 6 of
the ICCPR if individuals are returned to their country of origin.

(para. 378)

In doing so, the ICJ confirmed the applicability of the principle of non-re-
foulement in the context of disaster displacement as established by the UN
Human Rights Committee in 7Teitiota, although only with express reference to
Article 6 ICCPR (and not to Article 7, too). In his separate opinion, Judge
Aurescu (2025) regretted that the ICJ did not add that non-refoulement obliga-
tions under international human rights law also include positive obligations to
take proactive measures, such as

a duty to conduct an individualized risk assessment, or an obligation to
admit those seeking protection and even to issue temporary residence
permits for them, to take appropriate protective measures against arbi-
trary detention and acts by non-State actors that may lead to refoulement.

(para. 26)

While the ICJ has offered an “incomplete analysis” (Judge Aurescu, 2025) of
the applicability of protection, including those forms of protection stemming
from the principle of non-refoulment, its clear affirmation of refugee and
human rights law in this context is still helpful (McAdam, 2025a).

4.3 Africa and Middle East

The Convention Governing the Specific Aspects of Refugee Problems in Africa
adopted in 1969 by the Organization of African Unity (OAU Convention) pro-
vides for the regional refugee protection framework in Africa and complements
the 1951 Refugee Convention. The OAU Convention broadens the traditional
refugee definition as the term

shall also apply to every person who, owing to external aggression, occu-
pation, foreign domination or events seriously disturbing public order in
either part or the whole of his country of origin or nationality is com-
pelled to leave his place of habitual residence in order to seek refuge in

another place outside his country of origin or nationality.
(Article 1.2)



Protection responses to disaster displacement: A worldwide analysis 125

In its Legal considerations regarding international protection claims in the
context of disasters, UNHCR (2020) has called for a more dynamic approach
toward the interpretation of the OAU Convention so to reflect the ongoing
developments in international law more broadly:

This is particularly important for the interpretation of the concept of
‘events seriously disturbing public order’ if the changing realities for peo-
ple in need of international protection are to be accommodated where
they are affected by the adverse effects of climate change and disasters. In
line with this approach, people displaced by the adverse effects of climate
change and disasters can be refugees under regional refugee criteria.
(para. 14)

In a resolution, the African Commission on Human and People’s Rights (2021)
acknowledged the vulnerability of refugees, who are among the most affected
by the climate emergency and expressed its concerns about “the direct effects
on forced displacement of increasingly frequent and intense natural disasters
due to climate change” (Preamble, para. 9). In doing so, the African Commission
echoed UNHCR’s position insofar as it reminded African States “of their
treaty obligations and the commitments they have made by embracing the
standards and policies of the African Union relating to the protection of asy-
lum seekers, refugees and migrants on the continent” (African Commission on
Human and People’s Rights, 2021, para. 1), in particular the OAU Convention,
thus linking disaster displacement to refugee protection.

Although the legal concept of “events seriously disturbing public order”
does not present a common definition in international law, African and foreign
literature largely agrees that the item applies to disturbances stemming from
disasters (Abebe, Abebe and Sharpe, 2019; Wood, 2013). According to
Rwelamira (1989), the OAU Convention is equipped with “the necessary flexi-
bility to include even victims of ecological changes such as famine and drought,
which remain among the most challenging situations on the continent” (p.
558). In her recent research study on the applicability of the OAU Convention
in this context for UNHCR, Hansen-Lohrey (2023) has identified three main
criteria in order to substantiate the events seriously disturbing public order
item. According to the author, the definition is met when: (1) The disturbance
to public order involves a threat to the rights to life, physical integrity, and/or
liberty of individuals; (2) The disturbance affects society at large, for example
by being widespread and/or generalized. Notably, the disturbance need not
affect the majority of a society insofar as it creates a general sense of instability
by undermining public peace, public safety, or public security; (3) The State is
unable or unwilling to restore public order. Concrete examples of serious dis-
turbance to public order may include both extreme weather events and envi-
ronmental degradation, if they are able to provoke widespread damage, loss,
and destruction of essential services, properties, and infrastructure, which the
State may be unable or unwilling to address. Most recently, the African
Commission has adopted a Resolution (2025b) to commission a study
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on the development of a specific legal framework for the protection of forcibly
displaced persons in Africa as a result of climate change. The African
Commission has justified the need for such a framework on the basis that “a
legally sound definition of a ‘climate refugee’, based on existing African refu-
gee legislation, will fill the legal gap in this area, provide the necessary protec-
tion for many people, and confirm African leadership on the issue” (para. 11).

Despite scholars’ recognition and the encouragement by UNHCR and the
African Commission to adopt a principled interpretation of international and
regional refugee instruments, African countries have frequently refrained from
going beyond temporary assistance and protection measures toward people
displaced in the context of disasters. In most cases, in fact, African receiving
countries have underlined the voluntary and humanitarian character of their
actions, claiming that they did not act in accordance with the legal obligations
of the OAU Convention (Abebe, Abebe and Sharpe, 2019).

One major exception can be found in East Africa. In 2011, Kenya and
Ethiopia granted the refugee status to the first Somalis fleeing the 2011
drought compounded by the impact of the armed conflict. In particular, in
2011 Kenya considered 121,474 Somalis as prima facie refugees according to
the OAU refugee definition (18,631 in 2012), while 94 were entitled to the
refugee status according to the Refugee Convention (95 in 2012) (Weerasinghe,
2018, p. 46). As recalled by Kolmannskog (2014, p. 85), Kenya found that
drought-related famine was the primary cause of their flight: “The current
influx of refugees into Kenya is of Somalis seeking food and not people run-
ning away from violence. The refugees are coming into Kenya to get food due
to the severe drought situation in Somalia”. From October 2011 onward,
however, Kenya’s policy became more restrictive and led to imposing quota
caps, freedom of movement restrictions, the enactment of the encampment
policy in the country, and the total cessation of registrations of refugees in
refugee camps. Since then, Somalis fleeing to Kenya have been denied the
right to asylum and excluded from food and water distributed by UNHCR
(Scissa, 2025a).

At the same time, there were 98,650 Somalis in Ethiopia who were recog-
nized as refugees under the OAU Convention (34,816 in 2012), while 17 Somalis
were entitled to the refugee status under the Refugee Convention (0 in 2012)
(Weerasinghe, 2018). Somalis were recognized as refugees under the group-
based approach according to Ethiopia’s domestic refugee law, which largely
transposes the Refugee Convention and the OAU Convention. Most inform-
ants interviewed by Weerasinghe expressed the view that the declaration of
famine in parts of Somalia in July and August 2011 did not play a key role in
the application of the regional refugee definition. Yet, the “events seriously
disturbing public order” item was discussed with reference to severe mobility
restrictions that prevented distribution of, or access to, humanitarian assis-
tance, and the lack of access to basic services, including water, emergency
healthcare, and subsistence, for an “unreasonable” duration. According to
Weerasinghe (2018, p. 56), Ethiopia recognized that multiple factors compelled
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Somalis to flee, including the impacts of drought, livelihood depletion, lack of
access to basic subsistence, insecurity, and conflict. In several cases, the fear of
lacking access to food and subsistence resulting from the impacts of the
drought (and later, famine) as well as the effects of the conflict on their exist-
ence was the primary ground of Somalis’ protection claims. According to her
study, in rare cases Somalis pointed to the impacts of drought (and later, fam-
ine) and the inability to access humanitarian assistance as the main cause of
flight. However, also in these cases it is highly probable that the conflict and
presence of the terrorist group of Al-Shabaab in southern and central Somalia
contributed to the inability to access assistance and compelled flight across
borders (Weerasinghe, 2018, p. 56). However, Ethiopian authorities have also
shared the view that “natural disasters” can also result in disturbances to pub-
lic order, thus potentially meeting the broader refugee definition under the
OAU Convention. This position is coherent with the statement made by
Ethiopia at the Nansen Initiative Global Consultation (2015c), where
Ambassador Negash Kebret Botora maintained that

We in Ethiopia, based on regional and international conventions govern-
ing refugees, including those who are forced to leave their countries due
to natural disasters, mainly climate related calamities such as droughts,
have welcomed them with an open-hand and have provided shelter in
accordance with the protection standards contained in the Kampala
Convention. We are of the view that, as outlined in the Agenda for
Protection, the broader definition of refugees adopted by the OAU/AU
Convention Governing the Specific Aspects of Refugee Problems in
Africa to include persons who are compelled, due to natural disasters, to
leave their place of habitual residence in order to seek refuge in another
place outside their country of origin or nationality, has enabled African
countries, including Ethiopia to open their borders. (p. 107)

Likewise, Djibouti and Uganda recognized the refugee status to Somalis in
2011-2012 pursuant to the OAU Convention (Weerasinghe, 2018, p. 59).
Between 2013 and 2016, as the humanitarian situation in Somalia gave no sign
of improvement, Ethiopia explored the possibility, which has not materialized,
of establishing a cross-border initiative to provide humanitarian assistance
(food, water, etc.) within Somalia, thus limiting potential cross-border move-
ments to Ethiopia. In 2016, further 3,088 Somalis obtained the refugee status
according to the OAU Convention in Ethiopia, and 6,494 people received it in
2017 (Weerasinghe, 2018, p. 58). No refugee status has been recognized accord-
ing to Article 1(A)2 of the Refugee Convention to Somalis reaching Ethiopia
in those years.

Beyond the Somali case, many African States have afforded other, less dura-
ble and informal, forms of protection to other nationalities fleeing disasters by
leveraging humanitarian and solidarity principles. For instance, in 2002,
Uganda and Rwanda provided temporary protection to people fleeing the
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eruption of Mount Nyiragongo in the Democratic Republic of Congo, allow-
ing access by international aid agencies to provide relief (Wood, 2013).
Similarly, Botswana and Tanzania have allowed access to their territories by
people from neighboring States, especially from Mozambique and Malawi,
fleeing disasters such as floods on humanitarian grounds (Kélin and Schrepfer,
2012). In 2010, Senegal offered resettlement in their lands to Haitians. A rele-
vant exception to the use of ad hoc and informal measure is Angola, which has
introduced in its domestic law a provision which grants the refugee status to
groups of people who leave neighboring countries as a result of serious armed
conflicts, occupation, or foreign domination of its national territory or natural
disasters (Cantor and Chikwanha, 2019, p. 233).

In the Middle East and North Africa (MENA), the legal protection of peo-
ple displaced in the context of disasters is rarely discussed in domestic policies.
The 1994 Arab Convention on regulating status of refugees in the Arab coun-
tries constitutes a relevant — although only theoretical — exception. Despite this
treaty has been officially adopted by the League of Arab States, it has never
entered into force as it has not been ratified by any Member States. However, it
would have constituted a remarkable step in advancing the regional refugee
definition so as to explicitly cover disaster displacement. In fact, the refugee
definition in the text expressly mentioned those who fled, inter alia, “because
of the occurrence of natural disasters or grave events resulting in major disrup-
tion of public order in the whole country or any part thereof” (Article 1).
Although based on an uncritical use of the term “natural disasters”, this pro-
vision might have paved the way for the recognition of the link between refugee
protection and disaster displacement in the region. The League (2018) has
started to redraft the Arab Convention and announced that a final version
would be adopted in the near future. To date, there are no signs of improve-
ment, but the new Arab Convention is said to endorse the extended refugee
definition contained in the OAU Convention and to include persons fleeing
disasters or grave events disrupting public order.

4.4 The Americas

Among other relevant instruments, the 1984 Cartagena Declaration on
Refugees and subsequent Declarations on refugee protection are the point of
reference in Latin America. However, Cartagena does not cover North America
and lacks legal force. Akin to the OAU Convention, it reflects the need for a
broader refugee definition able to cover mass influxes triggered by conflict, civil
war, and foreign aggression. As a result, the Declaration’s expanded refugee
definition substantially reflects the African one, although with a key difference.
Like the African definition, the Cartagena Declaration fails to expressly
address disaster displacement. However, the Principles and Criteria for the
Protection of and Assistance to Central American Refugees, Returnees and
Displaced Persons in Latin America prepared by the Group of Experts for the
International Conference on Central American Refugees (1989) stress that the
expression “other circumstances which have seriously disturbed public order”
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enshrined in Cartagena only refers to man-made — not “natural” — situations,
also highlighting that victims of natural disasters cannot be qualified as refu-
gees, “unless special circumstances arise which are closely linked to the refugee
definition” (p. 11). Once again, misconceptions of disasters have led to the
automatic exclusion from protection, with the result of curtailing its scope in
opposition to the African refugee definition.

For its part, the Inter-American Commission on Human Rights (2015)
observed that not only are climate change and disasters current causes of dis-
placement and forced migration within the region, but they are expected, along
with demographic pressures and globalization, to increase internal and interna-
tional migration flows in the next decades (para. 17-18; 63-64). The Inter-
American Commission (2013) also noticed that Central America and the
Caribbean have been hard hit by natural disasters, which have become increas-
ingly important push factors in driving many people to migrate from the region,
especially vulnerable and poor people who are left with no other option but to
move away from their places of origin (para. 67). It further noted that the
Organization of American States’ Members have not taken measures to address
the situation and the need for protection of people displaced, either internally
or internationally, because of the effects of climate change or disasters. For its
part, in its 2017 Advisory Opinion on Human Rights and the Environment, the
Inter-American Court on Human Rights recognized “the existence of an unde-
niable relationship between the protection of the environment and the realiza-
tion of other human rights, in that environmental degradation and the adverse
effects of climate change affect the effective enjoyment of human rights” (para.
108). In 2025, it issued another landmark Advisory Opinion on Climate
Emergency and Human Rights, requested by Chile and Colombia, where it rec-
ognized that people displaced across borders in the context of climate change
may be entitled to international and complementary protection:

States should establish an adequate normative framework that provides
for effective domestic legal and/or administrative mechanisms to ensure
the legal and humanitarian protection of persons displaced across inter-
national borders due to the effects of climate change. States should estab-
lish effective mechanisms to guarantee the humanitarian protection of
these persons through the establishment of appropriate migratory cate-
gories such as humanitarian visas, authorisation to stay, and the estab-
lishment of a legal framework for the protection of persons displaced
across international borders due to the effects of climate change, tempo-
rary, and/or protection under refugee or other similar status which can
provide them with protection against refoulement.

(Inter-American Court of Human Rights, 2025, para. 433)

Yet, the Court did not explain how exactly these relevant legal frameworks can
actually apply to displacement in the context of climate change.

At the national level, domestic measures to protect against disaster displace-
ment have particularly flourished in the Americas and a variety of tools have
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been used to either provide protection or facilitate entry and stay. Few countries
have recognized, or still do, the refugee status for people displaced in the con-
text of disasters. This is the case of the US, whose 1952 US Immigration and
Nationality Act allowed for the resettlement of refugees who included “persons
uprooted by catastrophic natural calamity as defined by the President who are
unable to return to their usual place of abode” (section 203(a)(7) B). This law
was operative between 1965 and 1980 but is no longer in force (Bernstein Murray
and Petrin Williamson, 2011). Another example concerns Cuba that, since
1978, provides refugee protection to persons leaving their country “due to cata-
clysm or other phenomena of nature” until normal conditions are re-established
in their country of origin (Reglamento de la Ley de Migraciones, Article §0).
Refugee protection has been also indirectly recognized in the context of disaster
displacement in the absence of a specific provision. Some Haitians indeed
received the refugee status in Mexico, Chile, Colombia, Peru, Panama, Ecuador,
and Argentina either on the basis of the 1951 Refugee Convention or on
Cartagena Declaration’s wider refugee definition; however, their claim were sub-
stantiated by the violence and insecurity unleashed by the 2010 earthquake,
with no or little relevance given to the disaster per se (Cantor, 2014).

In some cases, North and Latin American countries have facilitated the
entry of people affected by disasters. Paraguay’s Immigration Act (2022)
instructed the National Direction of Migration to coordinate with the National
Commission of Refugees to facilitate entry procedures when orders are issued
for humanitarian reasons to “benefit of individuals and groups from countries
that are in a crisis situation due to internal war, ethnic, political, religious dis-
crimination or natural disasters” (Article 22). In its Guidelines for Priority
Processing in the Event of Disaster Situations, Canada (2008) instructed visa
officers to give precedence to the applications of persons affected by a disaster
for review, although it remained the applicant’s responsibility to demonstrate
that they were negatively affected by the situation. These Guidelines have
proven relevant in the aftermath of the 2015 earthquake in Nepal. Following
the 2010 earthquake in Haiti, Ecuador, the US, and Canada waived visa
requirements to make their admission process faster (Cantor, 2021, p. 296).

A number of countries offer temporary residence visas or humanitarian
visas. Mexico implemented temporary measures for the entry and stay of 1,123
Haitians, valid for 90 days (Cantor, Freier and Gauci, 2015). Ecuador’s Organic
Law on Human Mobility (2017) provides a humanitarian visa for up to two
years, renewable for victims to natural or environmental disasters (Article 58).
In El Salvador, foreigners can receive temporary residence visas for “humani-
tarian reasons” that include a situation of vulnerability or danger to life owing
to natural disasters or environmental disasters (Cantor, 2021, p. 308). In 2017,
Brazil adopted a new immigration law to provide humanitarian visas and
related residence permits in case of “serious or imminent institutional instabil-
ity, armed conflict, disaster of major proportions, environmental disaster,
severe violations of human rights or international humanitarian law [...]” (Lei
No. 13.445, Article 14.3).
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Mexico’s Law on Immigration, adopted in 2011 and reformed in 2013,
includes a visa that may be granted for humanitarian reasons to a foreigner,
who has a relative in Mexico, who “finds herself in a situation of danger to her
life or integrity owing to violence or a duly accredited natural disaster” (Article
116(I)b). In addition, Guatemalans living near the Mexican border and affected
by tropical storms or flooding have occasionally used a “frontier work visa” to
facilitate cross-border movements at times of rapid-onset disasters (Cantor,
2014). Since 2015, Peru offers a six-month temporary visa, renewable for a
similar period, to protect foreigners displaced due to disasters and the effects
of climate change (Decreto Legislativo No.1236/2015, Article 59.2). In 2010,
Argentina considered a “special treatment” for persons who, despite not
requiring international protection, temporarily could not return to their coun-
tries of origin because of the prevailing humanitarian conditions or due to the
consequences generated by natural or man-made environmental disasters
(Decreto No. 616/2010, Section 24.h). The country also launched the Special
Humanitarian Visa Program (2022) for citizens of Mexico, Central America,
and the Caribbean displaced by “socio-natural disasters”. It grants admission
and temporary visa based on humanitarian grounds for up to three years and
it is convertible into a permanent resident status. In the aftermath of the 2010
earthquake in Haiti, the Dominican Republic and Mexico offered temporary
visas and residence permits on humanitarian reasons (Cantor, 2014). In Chile,
Haitians were granted a temporary visa, which allowed access to health care,
the labor market, education, and other basic services, but did not protect
against refoulement (Cantor, 2014). Both Argentina and Panama occasionally
granted temporary residence permits on humanitarian ground (lasting, respec-
tively, two and six years) to people fleeing the 2010 Haiti earthquake (Cantor,
2014, p. 52), while Bolivia (2013) passed a new migration law that provides a
definition of “climate migrants” (Article 4.16).

Among other temporary forms of protection, the Temporary Protection
Status (TPS) — granted in the US to people displaced by ongoing conflict, envi-
ronmental disasters, or extraordinary and temporary conditions — is of par-
ticular relevance. Environmental disasters may include “an earthquake, flood,
drought, epidemic, or other environmental disaster in the state resulting in a
substantial, but temporary, disruption of living conditions in the area affected
by the disaster”. Over 331,000 people from Honduras, Nicaragua, and El
Salvador benefited from the TPS in the US following the 1998 Hurricane Mitch
in Honduras and Nicaragua and the 2000 earthquake in El Salvador (Cantor,
2021, p. 295). Likewise, around 55,000 Haitians received TPS after the 2010
earthquake in Haiti (Al Jazeera, 2017).

The enduring relevance of the TPS has been undermined since the inception
of the second Trump’s Presidency. Since January 2025, the Department of
Homeland Security decided to terminate most designations, including Haiti,
Venezuela, Nepal, Honduras, Nicaragua, Afghanistan, Cameroon, and Syria.
Without this protection status, former beneficiaries would revert back to their
previous immigration status. Those without legal status in the US would be
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subject to removal proceedings to their countries. Several of these termination
decisions have been either postponed by Courts or are currently at the center
of judicial disputes (Forum, 2025).

Despite its relevance, as conceived and implemented, the TPS suffers from
several shortcomings: (1) it is granted to individuals who are already in the US
and are unable to return to their home countries; (2) the US Secretary of
Homeland Security must acknowledge that there has been a substantial dis-
ruption in living conditions as a result of a natural or environmental disaster;
(3) the country of origin must request designation of TPS for its nationals, thus
admitting its partial or total incapacity to cope with the disaster; (4) even in
presence of these requirements, the US government has total discretion in
deciding whether or not to grant TPS; (5) it also only pertains to situations that
are temporary in nature. This means that TPS holders must re-register for TPS
status and work authorization periodically, and it does not provide a pathway
for permanent status or family reunification. Those granted TPS are left in
limbo throughout these periods; they are unable to become permanent resi-
dents unless they meet the criteria of other immigration statuses. Finally, if an
environmental disaster has permanent consequences, a designation of TPS is
not available or may be lifted.

States in the Americas have sometimes deferred removal or deportation
orders in third countries affected by disasters, without providing returnees with
a protection status. This is the case of the Haitians in Jamaica (Cantor, 2021).
Finally, alternative measures to protection have also been implemented.
Following the 2010 Haiti earthquake, Bolivian authorities granted temporary
tourist visas to children so that they could enter the country while other migra-
tion alternatives were sought for the long term (El Nacional, 2010). In Ecuador,
Haitians had also the possibility to request a three-month tourist visa follow-
ing the earthquake, although with no possibility to change to another status
(Weiss Fagen, 2013).

4.5 Asia

In Asia, there is no regional treaty on refugee or human rights protection, and
refugees are often not distinguished from third-country nationals in general.
Regional jurisprudence on the rights of migrants and refugees is similarly scant.

Relevant, although not legally binding, regional instruments in the context
of disaster displacement include the Almaty Declaration (2011), which acknowl-
edges that

environmental degradation can be in certain circumstances an additional
factor which may impact the movement of people. Irrespective of their
underlying causes, such population movements can give rise to protec-
tion and assistance needs, particularly if they take place in an irregu-
lar manner.

(para. 1)
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The Asian and Pacific Declaration on Population and Development (2018)
includes a specific priority action to “support and facilitate adaptation and/or
migration with dignity and respect for identity where countries can no longer
support the lives of people due to adverse changes in their circumstances and
environment resulting from climate change” (para. 197). Yet, these acknowl-
edgments have not been translated into concrete regional measures.

At the national level, Asian countries have sometimes reacted to emergen-
cies by adopting ad hoc policies. This is the case of Indonesians who illegally
crossed the border with Malaysia after the 2004 Indian Ocean earthquake and
tsunami and who had been granted a temporary waiver from deportation in
light of the insecurity generated by the disaster (BBC, 2005). Conversely, in
Central Asia, protection against disaster displacement assumes particular
features. Kyrgyzstan (2016) provides a national definition of “ecological
migrants”, which refers to “forced migrants that left the permanent residence
and moved internally due to a sharp deterioration of the environment or eco-
logical catastrophe” (Article 1). Interestingly, ecological migrants are national
citizens who have been forced to leave a disaster-prone area and have been
evacuated in safer zones (Article 38). Pursuant to its Law on Internal Migration,
moreover, forced migrants include: (1) environmental migrants; (2) migrants
from the sites of disasters induced by natural hazards, major accidents, or
catastrophes; (3) migrants from areas of armed conflicts and riots (Article 1).
Environmental migrants include therefore citizens forcibly displaced in the
context of disasters.

Within Central Asia, Tajikistan offers the highest level of protection to
migrants and migrant workers affected by disasters (Scissa, 2024a). Tajikistan’s
Decree on Ecological Migration (2010) views environmental migration as the
planned relocation of populations forcibly displaced by “natural disasters” to
safer areas, excluding cross-border migration and internal voluntary move-
ments as an adaptation response to climate and environmental factors. A
broader definition, which is not only limited to planned relocation, can be
found in its Law on Migration (1999), updated in 2018, where “environmental
migration” is defined as “the process of forced movement of citizens within the
territory of their country due to the deterioration of the living environment
and environmental disasters” (Article 1). Also in this case, akin to Kyrgyzstan,
environmental migrants are citizens forcibly displaced or relocated within the
national boundaries, thus excluding cross-border movements.

At the same time, Tajikistan issues or extends visas to migrant workers in
case of disasters, as set in the Law on Migration, and can issue visas in force
majeure situations, defined as “unforeseen and unpreventable events occurring
as a result of emergency situations (natural disasters, military operations and
other similar cases)”, in line with the 2017 Order on Rules for the Issuance of
Visas and Electronic Visas to Foreigners and Stateless Persons (Mokhnacheva,
2022). Finally, Uzbekistan (2022), despite refraining from adhering to the
1951 Refugee Convention, has engaged in the discussion and supports using the
term “climate refugees” to define those forced to flee “due to the well-established
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risks of becoming victims of natural disasters that pose a real threat to human
life” and extending the scope of the Convention to such individuals (para. 44).

Akin to Central Asian countries, Azerbaijan offers a peculiar interpretation
of disaster displacement. Azerbaijan’s definition of “ecological migrants”
(Resolution No. 94/2004) indeed is a very particular one as it encompasses
both disaster-specific factors forcing internal movements along with socio-eco-
nomic drivers. The term applies to persons forced to replace their residence due
to specific sudden- and slow-onset events, such as the change of level of the
Caspian Sea, earth landslides, mudflows, and the salinization of soils, in addi-
tion to rural-to-urban migration for job purposes (Article 1.1). The relevance
of disasters in triggering internal displacement is also confirmed in its Law on
Internally Displaced Persons and Refugee Status (1999), where internally dis-
placed persons also include persons forced to leave their permanent residence
within the national territory due to “natural or man-made disasters”. Beyond
internal migration and displacement, disasters are also recognized as a valid
cause for extending the visa of foreigners and stateless persons who, during
their transit in the territory of Azerbaijan, are affected by a natural disaster
that obstructs traffic, resulting in their stay exceeding the period specified in
their visas (Azerbaijan, 2013).

4.6 The Pacific

No regional refugee or human rights system exists in the Pacific region, and
ratification rates of key international refugee and human rights law instru-
ments, such as the 1951 Refugee Convention and the two 1966 international
Covenants, are pretty low. It is therefore not surprising that regional binding
arrangements concerning disaster displacement are absent. Yet, domestic and
regional efforts to raise awareness and advance cooperation in order to prevent
and protect against the adverse effects of climate change and disasters on both
internal and cross-border displacement cannot be underestimated.

In late 2023, Australia and Tuvalu signed the Falepili Union Agreement,
which creates a visa arrangement allowing 280 Tuvaluan citizens every year to
move to Australia to live, work, and study there, temporarily or indefinitely.
The scheme indeed offers indefinite permanent residency, with unlimited travel
to and from Australia (McAdam, 2025b). While the visa itself does not specif-
ically mention climate change, the treaty acknowledges the “existential threat
posed by climate change” (Article 2.1) and the need to enhance partnership to
respond to the security challenges posed by climate change. During the same
year, the Pacific Regional Framework on Climate Mobility (2023) reiterated
the region’s commitment to strengthen collaboration to anticipate, prepare for,
and respond to the impacts of “climate-related mobility”, recognizing the
desire of Pacific people to continue to live in their own countries while stressing
the importance of ensuring dignified and regular mobility. The Regional
Framework committed to “[...] explore opportunities to strengthen, harmo-
nise and expand policies and practices concerning humanitarian admission
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and stay of our people displaced in the context of climate change and related
hazards and disasters at the regional and/or sub-regional levels” and “explore
opportunities for longer-term stays according to the domestic laws including
prioritising family and community cohesion” (Pacific Regional Framework on
Climate Mobility, 2023, para. 40).

At the national level, Pacific Islands have been actively engaging in multilat-
eral fora in order to raise awareness on the urgency to provide for durable and
effective responses to disaster displacement. In 2016, and again in 2019, Tuvalu
launched a proposal for a UN resolution to create a legal protection frame-
work for persons displaced due to climate change (Rowling, 2016; UNGA,
2019). Moreover, the Pacific Islands Forum (2019) adopted the Kainaki 1T
Declaration, in which it “reaffirmed climate change as the single greatest
threat to the livelihoods, security and wellbeing of the peoples of the Pacific”
(para. 12), that is driving displacement and loss of homes and livelihoods.
Relevantly, these initiatives were not successful at the international level at least
partially because most people in the Pacific do not want to leave their land.
According to Kélin and Entwisle Chapuisat (2024, p. 22), people’s firm inten-
tion to remain has ultimately led to the abandonment of New Zealand’s 2017
attempt to create a specific humanitarian visa category for “climate refugees”
displaced by climate change impacts in the Pacific Islands as well as of
Australia’s 2007 effort to establish a similar “climate refugee” bill.

Among national policy and legal responses, Australia offered temporary
residence permits to people fleeing Japan after the 2011 earthquake, tsunami,
and nuclear emergency (EMN, 2023, p. 7). In the aftermath of the 2015 earth-
quake in Nepal, New Zealand’s immigration onshore offices were instructed to
consider any requests for further temporary visas by customers who were in
New Zealand (2015) and were not able to return to an area affected by a natu-
ral disaster. Section 11(f) of Nauru’s 2014 immigration regulations provides for
a “special purpose visa”, including for “a person who arrives in Nauru due to
stress of weather or a medical or other emergency or other similar cause”,
which arguably could be interpreted to include disaster situations (Burson,
Bedford and Bedford, 2021, p. 61). Similarly, Section 37A of Australia’s
Migration Act 1958, which provides temporary safe haven visas to migrants
who would be at risk of harm if returned to their home country, has been inter-
preted as covering, in principle, risk of harm arising from “starvation or dis-
ease arising out of natural disasters” (High Court of Australia, M79/2012 v
Minister for Immigration and Citizenship, 2013, para. 26).

On several occasions, New Zealand has leveraged Section 207(1)(a) of the
Immigration Act 2009 to grant stay on humanitarian grounds for individuals
who would otherwise be subject to deportation, citing risks associated with
environmental degradation and disasters, assessed alongside other humanitar-
ian considerations. In AD (Tuvalu) (2014), the New Zealand Immigration and
Protection Tribunal explained that it is the cumulative weight of humanitarian
factors, such as the impacts of deportation on the best interests of the child
and the disruption of family network more than general exposure to the
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impacts of “natural disasters”, that would make the deportation under such
environmental and social conditions unjust or unduly harsh toward the par-
ticular appellant from New Zealand. For instance, in AV ( Tuvalu) (2022b), the
Tribunal substantiated the existence of exceptional circumstances of a human-
itarian nature in that the applicant was a deaf and mute person who would not
only be exposed to the generalized and common risks associated with disasters
in Tuvalu, but also to specific risks associated with his particular condition of
vulnerability. In AC (Eritrea) (2023), concerning an elderly couple from
Eritrea, the Tribunal of New Zealand granted domestic protection on the
grounds that their living conditions upon return would expose them to a viola-
tion of their right to be free of inhuman treatment pursuant to Article 7
ICCPR. Such a breach would stem from the combination of disasters, espe-
cially droughts and heavy rainfall events, that exacerbated severe food security
challenges and disproportionately affected the most vulnerable persons in the
country, and the direct and indirect actions of the government of Eritrea that
have contributed materially to their predicament and are inadequate to reduce
the risk of the appellants facing starvation upon return. This case is particu-
larly relevant as it gives concrete effects to the UN Human Rights Committee’s
views in Teitiota, which also noted that a violation of Article 7 ICCPR in the
context of disasters and lack of State protection could trigger States’ non-re-
foulement obligations (para. 9.11). In AJ ( Tuvalu) (2017), the Tribunal denied
the appellants’ claims for refugee or protected person status, but found they
may have humanitarian considerations related to climate change impacts and
the presence of family members in the country.

As the abovementioned cases suggest, disaster-related protection claims are
not new for New Zealand’s judicial authorities. Since at least two decades, in
fact, (the risk of) harm linked to disaster displacement, and more generally to
climate change, has been examined in the context of the three protected sta-
tuses recognized under national law, namely the refugee status and two com-
plementary protection statuses under the CAT and the ICCPR. In AW
(Kiribati) (2022a), the New Zealand’s Tribunal accepted that the current cli-
matic and environmental conditions in Kiribati may qualify a foreseeable or
reasonably foreseeable risk to life and wellbeing; however, noting that the
country’s efforts to adapt and mitigate the effects of climate change need to be
taken into account in the evaluation of the applicability of the principle of
non-refoulement, together with the claimant’s characteristics. In other words,
on the one hand, the Tribunal did neither exclude that in the future there might
be cases where climate change will substantiate a risk to life appreciable under
human rights law, thus requiring protection, nor did it neglect that the claim-
ant will face a substantial diminution in the level of enjoyment of socio-eco-
nomic rights. On the other hand, the Tribunal found that such a breach of his
socio-economic rights or wellbeing is not sufficiently severe to require refugee
protection. Indeed, as already found in BG ( Fiji), the Tribunal (2012) admitted
the difficulty of establishing the need for refugee protection in the context of a
socio-economic disadvantage arising from general climate policy choices
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instead of a discriminatory behavior to inflict harm. In several similar cases,
the New Zealand’s Tribunal dismissed the claim on the ground that protection
cannot be granted as long as there is evidence that country of origin is taking
measures within its power to reduce disaster risks and adapt to climate change
(Kélin and Entwisle Chapuisat, 2024, p. 18).

In one case, the New Zealand’s Refugee Status Appeals Authority (Refugee
Appeal 76374, 2009) granted refugee status to an activist who had coordinated
an opposition party’s disaster-relief efforts in the wake of Cyclone Nargis in
Myanmar. The regime in her country of origin had arrested other activists for
similar activities and sentenced them to prison. Similarly, the Refugee Review
Tribunal of Australia (2010) recognized the refugee status to a politically active
woman from Myanmar, who belonged to an ethnic minority and assisted in
relief efforts in the aftermath of Cyclone Nargis. The Tribunal recognized the
widespread pattern of conduct by Myanmar’s military forces in extorting
money from business owners. On this basis, the Tribunal accepted that the
applicant was a business owner who could be categorized as member of the
particular social group. Further, the applicant would have a higher profile
within the community because of her ethnicity and her support to people dis-
placed by Cyclone Nargis.

Finally, a few cases can be found both in New Zealand and Australia con-
cerning the TPA in the context of disaster displacement. In one case, New
Zealand’s Refugee Status Appeals Authority (2010) concluded that Iraq’s
Dahuk governorate would not provide an IPA to a refugee without family or
community support due to a lack of sufficient level of enjoyment of socio-eco-
nomic rights, resulting, among other factors, from a lack of water for IDPs due
to drought (paras. 45-46). Similarly, the Federal Court of Australia
(Perampalam v. Minister for Immigration and Multicultural Affair, 1999) recog-
nized that “it cannot be reasonable to expect a refugee to avoid persecution by
moving into an area of grave danger, whether that danger arises from a natural
disaster (e.g., a volcanic eruption), a civil war or some other cause” (para. 19).
In addition, in two cases concerning asylum seekers from Pakistan, Australian
judicial authorities recognized that an IPA was unavailable to them due to their
well-founded fear of being persecuted on Convention grounds in addition to
intense floodings that have caused internal displacement in their areas of ori-
gin (Refugee Review Tribunal of Australia, /1273297, 2013a; Refugee Review
Tribunal, 1216703, 2013b).

4.7 Europe

As seen, Europe lacks a common protection status for people displaced in the
context of disasters. Hence, protection responses are mostly left to national
competence and discretion, meaning that their scope may be susceptible to
significant variation across and within European countries. Although some
domestic legal provisions expressly recognizing protection in the context of
disaster displacement either have never been implemented in practice or have
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been recently repealed, others are still available in a number of countries within
or beyond the EU (Italy, Cyprus, Finland, Iceland, Albania, Ukraine, and
Georgia). In addition, temporary and ad hoc policy measures have been enacted
to either facilitate the entry or halt the removal of foreigners in case of disas-
ters, though in most cases, they have not translated into regulatory frameworks.
Moreover, in a few cases alternatives to protection have been implemented
through migrant workers’ visas. Finally, although the lack of explicit provi-
sions may have limited the recognition of protection by judicial authorities in
some cases, Courts in several European States (Germany, Austria, France, the
UK, Norway, and Switzerland) have nevertheless halted removals or guaran-
teed protection by endorsing an evolutive interpretation of refugee and human
rights law. Italy stands out as a unique case study, where Courts have proac-
tively implemented domestic norms and recognized international protection as
well as national statuses in the context of disaster displacement.

4.7.1 Policies and ad hoc practices

In Europe, a few countries have adopted ad hoc policies in case of emergencies
associated with the unfolding of disasters in foreigners’ country of origin.
Among these, Italy ordered the temporary suspension of removal of
Bangladeshi citizens back to their country of origin due to Cyclone Sidr in
2008, and to Nepal after the 2015 earthquake (Court of Appeal of Genoa,
2017). Similarly, after the 2004 Indian Ocean tsunami, Switzerland and the
UK suspended deportations to Sri Lanka, India, Somalia, Maldives, Seychelles,
Indonesia, and Thailand due to unsafe environmental conditions (Glahn,
2009). From 2001 to 2006, Denmark stopped returning young children to
Afghanistan due to drought. Such an exception was later extended to vulnera-
ble groups, such as landless people, from areas where there was a lack of food
(Kolmannskog and Myrstad, 2009). Denmark also granted, on discretional
grounds, humanitarian protection to single women and families with young
children from areas where living conditions were considered to be extremely
difficult, for example due to famine or drought (UNHCR, 2009).

In the aftermath of the 2023 earthquake in Tiirkiye, European countries like
Belgium, Germany, and Switzerland have authorized entry or stay by prioritizing
visa applications from people affected (Fragomen, 2023). Latvia reported that,
although there are no specific provisions on disaster displacement, it granted
some Russian citizens an extension of their visa due to wildfires and pollution
issues in Moscow that lasted for several months back in 2010 (EMN, 2023, p. 7).
Swiss law provides temporary protection on a case-by-case basis to people already
in Switzerland if their return would threaten their life or physical integrity, for
instance, due to war, civil conflicts, generalized violence, or in case of need for
medical assistance. In light of this provision, Switzerland has argued that its
domestic law is able to protect people who would be seriously and concretely
threatened due to climate change in case of return to their country of origin, in
particular when linked to matters of physical integrity and health (Scissa, 2024a).
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4.7.2 Law

Beyond ad hoc and temporary arrangements, four countries in Europe (Iceland,
Albania, Ukraine, and Georgia) and other three EU Member States (Cyprus,
Finland, and Italy) currently have explicit forms of protection against disasters.
In addition to these, Sweden is still worth mentioning although its relevant
dispositions are no longer in force.

Looking at non-EU countries first, in Iceland, Article 43 of the Foreign
Nationals Act (2016) foresees discretionary measures to authorize the entry of
“groups of foreign nationals who have not been deemed to be refugees, but
come from a country where armed conflict is taking place or from a region of
natural disasters” and the recognition of a residence permit on humanitarian
grounds.

In the Western Balkans, Albania has implemented several solutions to
address cross-border disaster displacement. Its 2013 Law on Aliens allows issu-
ing a visa at the border in exceptional cases for up to 15 days because of, inter
alia, emergency cases resulting from “natural disasters, floods or accidents”
(Article 26). Moreover, its revised 2021 Law on Aliens introduced additional
protection provisions for migrants affected by disasters, including temporary
residence permit on humanitarian grounds for aliens “fleeing from natural dis-
asters/events striking their country” (Article 52), and exemptions from employ-
ment authorization for migrant workers engaged in disaster recovery efforts
and staying up to one month within a year (Article 80).

For its part, the Chernobyl nuclear disaster spurred a rich legislation
in Ukraine concerning the evacuation, resettlement, and the “independent
migration of citizens” to safer areas. In October 2014, Ukraine adopted a new
legislation on ensuring the rights and freedoms of internally displaced persons
(2014), who are defined as citizens and legally residing foreigners and stateless
persons “forced to leave their domicile as a result of, or with the aim of avoid-
ing, the negative consequences of [...] environmental or industrial emergen-
cies”. Interestingly, the term “internally displaced” under the mentioned
legislation covers not only Ukrainian nationals but also migrants living in
Ukraine and affected by disasters. Additionally, Article 1 of Ukraine’s Law on
Refugees and Persons in Need of Subsidiary Protection or Asylum (2011)
expands temporary protection to

foreigners or stateless persons who are forced in large numbers to seek
protection in Ukraine due to external aggression, foreign occupation,
civil war, ethnic confrontations, natural or industrial disasters, and other
incidents disturbing civil order in some parts or on the whole territory of
the country of origin.

Not only does Ukraine offer protection to migrants affected by internal dis-
placement caused by disasters, but it has also adopted an expanded definition
of temporary protection so to cover cases of mass influxes of migrants seeking
protection in Ukraine due to “natural or industrial disasters”.
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Finally, Georgia (2011) expressly excludes asylum seekers who have left
their country of origin “for economic, epidemiological, natural or manmade
disaster-related emergencies” from refugee protection (Article 3(1)h). Yet, it
recognizes that “natural disasters” are a legitimate ground for humanitarian
protection to be granted to “a person who is not a citizen of Georgia, or a
stateless person permanently residing in Georgia, and who has entered Georgia
from a neighbouring country of origin” (Article 4(2)b). In other words, human-
itarian protection in the context of disaster displacement is foreseen but this is
limited to migrants, or stateless persons with permanent residence in the coun-
try, coming from countries of the neighborhood. From the text of the provi-
sion, it is unclear whether migrants shall also be permanent residents in
Georgia to access humanitarian protection. Other policy initiatives and reset-
tlement programs put in place to assist people disaster displaced in the country
did not effectively contribute to the development of additional legislation in
the field (Borroni, 2024).

Turning to EU Member States, since 2003, Cyprus’ refugee law (2000)
bans the deportation of refugees and beneficiaries of subsidiary protection to
any country where their life or freedom will be endangered or risk being sub-
jected to torture or to inhuman or degrading treatment or punishment or
persecution because of an environmental disaster (Article 23e of 53(I) of
2013). To date, it has not been implemented once (Nantsou and Vlachopoulos,
2024, p. 7).

Until the perceived “refugee crisis” in 2015, Finland and Sweden were often
considered to be pioneer countries in the field of the protection for people
affected by disasters (Parliamentary Assembly of the Council of Europe,
2009a). However, it is relevant to note that none of the available provisions
have ever found application. In addition, two of them have been repealed.
More into detail, until 2016, Section 88a of the 2004 Finnish Aliens Act
expressly granted a residence permit on humanitarian protection grounds to a
person who, despite not meeting the requirement for being eligible for refugee
status or subsidiary protection, is unable to return home owing to the occur-
rence of an “environmental disaster”. As noted by the Finnish government in
its proposal to repeal the provision (2016), no residence permit under Section
88a was ever granted in the context of an environmental disaster. This despite
the fact that environmental factors were the most, or one of the most, impor-
tant factors in 62% of the respondents’ migration decision out of 76 survey
responses collected by Lahnalahti (2019) from asylum seekers from Somalia,
Iraq, Afghanistan, and Nigeria. Section 109 of the Finnish Aliens Act, which
is still in force, extends temporary protection to

a foreigner in need of international protection and who is unable to safely
return to his/her home country or his/her permanent residence on the
grounds of [...] an environmental disaster has resulted in mass flight
from the country or the region
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For it to apply, the need for protection needs to be short-term and to last a
maximum of three years.

As for Sweden, from 1997 to 2021, Section 2a.2 of the Swedish Aliens Act
provided that

A person otherwise in need of protection in this law is a non-citizen who
[...] finds herself outside the country that she is a citizen of because he or
she [...] is unable to return to her home country because of an environ-
mental disaster.

Acknowledging the non-implementation of the provision and concerned to
harmonize its asylum system to the EU’s, Sweden repealed the provision in
2021 as part of a larger revision of its national immigration law (Scott and
Lahnalahti, 2025).

However, a review of judicial decisions in Sweden (Scott and Garner, 2022)
found that the provision had been invoked in numerous cases in the context of
disasters, but none of the claimants fulfilled the very narrow and somewhat
unclear eligibility requirements. Indeed, asylum seekers facing drought-related
food insecurity were automatically excluded from Section 2a.2. because of an
alleged presumption hinted at by the preparatory work that only people
affected by sudden-onset events would be covered. Yet, people facing deporta-
tion in the aftermath of these events — such as earthquakes, floods, storms, and
landslides — were equally denied protection because the disaster was not con-
sidered to have impacted the entire country, or because the authorities in the
country of origin were believed to be able to deal with the challenges (Scott
and Lahnalahti, 2025). Despite the lack of positive cases, the judicial recollec-
tion made for Sweden is however extremely significant as it clearly demon-
strates that cross-border disaster displacement into Sweden is happening, as is
in other EU Member States.

Finally, Italy, despite being widely overlooked in the literature, offers up to
four national protection statuses to people displaced in the context of disas-
ters, three of which are currently in force, in combination with the proactive
judicial recognition of international protection statuses in this context, as later
explained.

4.7.3 Case law: Regional Courts

In Europe, neither the ECtHR nor the CJEU have yet had the opportunity to
specifically deal with the interpretation of States’ protection obligations in the
context of disaster displacement, although a few judgments by the ECtHR may
have spurred some initial reflections on the matter. In particular, the Court has
found positive obligations to arise under Article 2 ECHR in the specific context
of “industrial and environmental disasters” (ECtHR, Oneryildiz v Turkey, 2002;
ECtHR, Budayeva and Others v. Russia, 2008b). The obligation to protect life
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applies not only to hazardous industrial activities, which are dangerous by their
very nature, but also in case of a disaster or when the danger is imminent and
clearly identifiable, for instance in case of mudslides and earthquakes. Article 2
ECHR can be engaged not only where actions or omissions of the State have led
to a person’s death, but also where a person has been exposed to a serious, real,
and immediate risk to their life. The Court must also consider whether the
authorities knew or ought to have known, at the material time, that the applicant
had been exposed to a mortal danger, and whether the competent authorities
have taken appropriate steps to protect life, including a preventive and deterrent
legislative and administrative framework, adequate regulations to ensure pub-
lic’s right to information, and technical prevention and protection measures.

Kolyadenko and Others v. Russia (ECtHR, 2012) constitutes an emblematic
example of violation of Article 2 ECHR in the context of disasters that com-
petent authorities have neither prevented nor adequately addressed, and which
may provide some insights into disaster displacement. The case concerned six
Russian applicants who claimed their State responsible for putting their life at
serious risk and for the damage to their homes and property caused by a sud-
den, large-scale flooding that occurred in 2001 and killed several people. The
applicants claimed that no emergency warning was given before the flood.
They claimed that their flats were gravely flooded, that all public transport
lines were submerged and, therefore, it was impossible to move out of the
flooded area by transportation. The water remained 1.8 meters high for approx-
imately a day. Their home, property, land, and belongings were severely or
entirely damaged by the flood. The applicants further argued that during and
after the flood they had been on their own as no evacuation had been organ-
ized, and no post-disaster relief had been provided. They also pointed out that
in 2012, when the Court assessed the case, the authorities had not taken any
preventive or compensatory measures to reduce the risk of flooding and noted
that the area was still unsafe and regularly affected by floods even after 11
years. The Court found a violation of Article 2 ECHR and ruled that the cir-
cumstances experienced by the applicants and the damage occurred to their
belongings determined the existence of an imminent risk to their lives. The fact
that they survived and sustained no injuries has no bearing on this conclusion.
This case could give a hint about how the ECtHR may approach potential
violations of Article 2 ECHR, which obliges States to take adequate measures
to protect people from life-threatening disasters, when the risk was known or
ought to be known. Where a person displaced across borders would be found
to face a real risk of being exposed to violations of the right to life in the coun-
try of origin because of the impact of disasters in combination with the State’s
failure to protect, their refoulement would amount to a human rights violation
(Kélin and Entwisle Chapuisat, 2024).

4.7.4 Case law: Domestic Courts

At the national level, Courts have apparently played no or a marginal role in most
European countries. Yet, there are crucial exceptions where judicial authorities
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have significantly recognized protection in the context of disaster displacement
with or without the existence of concrete legal provisions on the matter. These
cases are divided into two categories according to the number of case law that the
author has been able to identify per jurisdiction and the relevance that disaster
displacement had in their adjudication. To the first category of cases belong those
European jurisdictions (both EU and non-EU countries) where sporadic evi-
dence has been found and where disaster displacement had limited importance
(Norway, France, Switzerland, and Germany). Conversely, to the second cate-
gory belong landmark cases where disaster displacement played a key role in the
assessment of the protection claim leading to a positive outcome (the UK,
Austria, and Italy). For the outstanding relevance of the Italian case, a specific
Section is dedicated to it, where domestic case law is also examined.

As for the first category of cases, only one ruling has been found in Norway
where the Borgarting Court of Appeal (2011) recognized drought as a signifi-
cant factor precluding an IPA in a case concerning a person from Somalia
who sought international protection in the context of the 2011 famine. In
France and in French overseas departments, Haitians’ protection claims
between 2010 and 2012 largely referred to the consequences of the 2010 earth-
quake, including insecurity, as well as economic and social repercussions. In
2010, 9.7% of claims were successfully recognized as eligible for international
protection, in particular 111 Haitians were issued the refugee status and 41
received subsidiary protection (Weerasinghe, 2018, p. 92). In 2011, 78 obtained
the refugee status and 39 were considered eligible for subsidiary protection
(6.3% of claims). In the French Antilles and Guyana, more than half of all
Haitian asylum seekers between 2010 and 2015 were granted subsidiary pro-
tection due to the economic, social, and security consequences of the earth-
quake (Audebert, 2017).

In the aftermath of the 2023 earthquake that hit Tiirkiye, Swiss judicial
authorities recognized that Turkish asylum seekers, whose claims were
rejected, could not be sent back because of a condition of insecurity in the
area of origin (Swiss Federal Administrative Court, 2023a). In other two
cases, the Swiss Federal Administrative Court recognized that return to disas-
ter- and conflict-affected areas in Southern Ethiopia and Western Afghanistan
would not be reasonable for the claimants, respectively, without family or
community support (2023b) and due to humanitarian crises triggered by
drought (2021).

In Germany, Courts have sometimes considered disasters and the adverse
effects of climate change as a relevant element for assessing conditions in the
country of origin when deciding whether to grant subsidiary protection,
although to date German judges have never granted such protection solely on
this basis. However, by interpreting Section 60.5 of the German Residence Act
in conjunction with Article 3 ECHR, German Courts have found that disasters
may on a case-by-case analysis represent a relevant factor when determining if
a deportation ban is justifiable (Schloss, 2021). This has been the case of the
Higher Administrative Court in Baden-Wuerttemberg (2020) which banned
deportation of a claimant arguing that humanitarian conditions in Afghanistan
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had seriously deteriorated. The Court was explicit in mentioning environmen-
tal conditions, such as disasters, as relevant factors for assessing the humani-
tarian conditions, in particular the worst drought in decades that affected
Afghanistan in 2018 and the subsequent partial collapse of the agricultural
sector. In this case, the Court slightly departed from the position usually
endorsed in cases concerning removal to areas prone to disasters. Indeed,
German courts had previously denied relief from deportation for cases involv-
ing environmental shocks and stressors because the petitioner could not
demonstrate that a third party was responsible for the harm, nor was the peti-
tioner targeted for harm (Schloss, 2022). Furthermore, in these cases German
judges considered not just the harm but also the situation of the specific appli-
cant and potential sources of vulnerability, such as poor health or debilitating
condition. For instance, ban on deportation was granted to families with minor
children and depending on the claimant’s situation such as existing family ties
in Afghanistan, income, and property. What was significant in the 2020 case
was that the judges granted relief from deportation to a healthy, young man
based on the overall conditions in Afghanistan, including the conflict and cli-
mate factors. In another case, the Administrative Court of Freiburg (4 / K
8214117, 2020) granted a ban on deportation to a claimant from Somalia. The
Court found that the grave famine caused by the drought and the plague of
locusts have likely aggravated the already dramatic humanitarian situation in
Somalia. The objective circumstances of the country of origin together with
the personal conditions of the claimant, who suffered from post-traumatic
stress disorder, led the court to argue that the applicant’s removal to Somalia
would amount to a breach of Article 3 ECHR (para. 54).

As for the second category of cases, British judges have delivered a few yet
very relevant cases. In one of these, the UK Asylum and Immigration Tribunal
(RN (Returnees) Zimbabwe, 2008) accepted that discriminatory exclusion
from access to food aid is capable itself of constituting persecution under the
1951 Refugee Convention (para. 249). It also found that the government of
Zimbabwe had instrumentalized food aid distribution as a political tool to the
disadvantage of those thought to be political opponents:

This discriminatory deprivation of food to perceived political opponents,
taken together with the disruption of the efforts of NGOs to distribute
food by means of the ban introduced in June 2008, amounts to persecu-
tion of those deprived access to this essential support.

(para. 250)

Most recently, the UK First-tier Tribunal (2025) has accepted that the adverse
impact of climate change and the mental health issues developed by the appli-
cant in response to climate-related harm would create very significant obstacles
to reintegration in his home country (the Philippines) and removal would be in
violation of his right to private and family life pursuant to Article § ECHR. In
particular, the case concerned a Filipino national whose house was destroyed
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during Typhoon Ondoy in 2009, which affected more than four million people
and represented one of the most devastating disasters that the Philippines have
ever experienced. Not only did the appellant receive no State aid in its after-
math, but it has been demonstrated that corruption hampered the equal distri-
bution of disaster relief assistance, which favored political allies and left the
poorest with no access to assistance. After living in extreme poverty, the appel-
lant migrated to the UK in 2013. Since then, his home area has been hit by
other severe floods and typhoons, the latest of which occurred shortly before
the decision of his case and forced his family to evacuate with no electricity nor
medication. The appellant was diagnosed with post-traumatic stress disorder
directly related to the destruction of his home and suicide intention in the
event of forced removal. The Tribunal recognized that the interplay between
recurrent disasters, climate-related harm, systemic governance failures, and the
appellant’s psychiatric vulnerability engaged Article 8 ECHR, protecting him
from removal (Basha, 2025).

As for Austria, as seen in Chapter 2, national Courts have already granted
subsidiary protection to persons particularly affected by the impacts of disas-
ters in light of their particular vulnerability — due, for example, to their lack
of a family support network, profession as a farmer, gender, or affiliation
with a minority clan — that would expose applicants to risks incompatible
with the right to life and the prohibition of ill-treatment, as enshrined in
Articles 2 and 3 ECHR (Ammer and Mayrhofer, 2022). The fact that Austria
did not transpose the actor requirement enshrined in Article 6 of the
Qualification Directive has enabled, at least until the entry into force of the
Qualification Regulation, national Courts to recognize subsidiary protection
also in the absence of an established actor of serious harm. As explained by
the Austrian Constitutional Court (2 E 1170/2019-20), evaluating potential
violations under Article 3 ECHR “[...] only to a limited extent with regard to
a violation that is impending due to actors or an armed conflict” is arbitrary
as disasters, in the present case droughts, should also be taken into due
account (para 2.2). In another case concerning a claimant from Somalia, the
Federal Administrative Court of Austria (W196 2164577-1/15E, 2019a)
granted subsidiary protection because the combination of the following fac-
tors would expose the applicant to a risk of treatment contrary to Article 3
ECHR in case of return. These were: the very precarious security and supply
situation in southern and central Somalia, the specific family situation of the
claimant, his inability to earn his most basic living, the general basic supply
situation with regard to the prevailing drought and food shortage, the recur-
ring periods of drought associated with famine crises, extremely poor health
care, inadequate access to clean drinking water and the lack of a functioning
sewage system, the fact that the applicant would have to live in an IDP camp.
Conversely, Austrian Courts usually argue that disaster-related harm would
not qualify for refugee protection as persecution, as a connection to a perse-
cution ground is usually lacking, thus falling outside the 1951 Refugee
Convention.
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4.8 Italy

This section offers an in-depth analysis of Italy’s responses and approaches
toward disaster displacement. Akin to the previous section on Europe, this
part is divided into three macro-categories of analysis, pertaining to the legal,
judicial, and political dimensions. This author has chosen first to illustrate the
legal and judicial advancements and then the political solutions proposed to
address disaster displacement in Italy to better reflect the complexities and
controversialities of law and politics when governing protection in the context
of disaster displacement. Italy’s innovative legislation and case law, which
have led to groundbreaking protection decisions in the field of disaster dis-
placement, indeed contrast with the actions undertaken by several executives
aimed at curtailing the scope of national protection statuses and related guar-
antees. A further aim of this investigation is to contribute to filling the still
significant gap in the literature that, until recently, has severely overlooked the
Italian experience of protection in the context of disaster displacement. In
light of the foregoing, this section will also summarize the result of the first-
ever analyses conducted on the implementation of one of the national protec-
tion statuses available.

4.8.1 Italian migration law

The first reference to a disaster displacement residence permit traces back to
1996, when it was suggested to introduce a derogation from the ordinary
removal procedure to the benefit of third-country nationals whose country of
origin was facing environmental conditions that did not allow for a safe return
(Scissa, 2021b). In a draft law presented in February 1997, a provision allowed
to discretionally adopt extraordinary and temporary reception measures in
case of mass influx of foreigners in the event of conflicts, “natural disasters”,
or other particularly serious events in countries outside the European
Community. This norm was approved as part of Article 20 of Legislative
Decree 286/98 (Consolidated Act on Immigration, CAI). In force since 1998,
Article 20 CAI regulates the possibility for the President of the Council of
Ministers to adopt temporary protection measures to fulfill relevant humani-
tarian needs in the case of conflicts, natural disasters, or other serious events in
non-EU countries, while the Council of Ministers is responsible for establish-
ing the duration of the relevant residence permit, which is renewable if the
insecurity in the country of origin persists. Temporary protection has been
activated in the context of the Balkan wars in the 1990s and to manage large
arrivals from North Africa following the Arab Springs in 2011. To date, it has
never been implemented due to “natural disasters”.

A second relevant provision, now repealed but that for some years after its
abolishment kept producing effects on pending cases, was humanitarian pro-
tection. Introduced in the Italian legal order in 1998 through Article 5.6 CAl,
it has regulated humanitarian protection for two decades. It operated as a
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safeguard to ensure full compliance with the principle of non-refoulement and
with the constitutional right to asylum (Article 10.3). It was therefore con-
ceived to apply to people who were ineligible for international protection but
who nevertheless could not be expelled because of serious humanitarian rea-
sons or because such an expulsion would violate Italy’s constitutional or inter-
national obligations. Those serious reasons were not typified or predetermined
as their purpose was to protect human dignity and address claimants’ vulnera-
bility. Humanitarian protection was a flexible remedy to be granted to persons
who had suffered, or would have been at risk of suffering upon removal, an
effective deprivation of human rights, to be assessed by taking into account
both the objective situation in the country of origin and the applicant’s per-
sonal conditions, with particular reference to their vulnerability (Court of
Cassation, 4455, 2018). As noted by the Tribunal of L’Aquila (2018), vulnera-
bility needed to be broadly interpreted to encompass, inter alia, the asylum
seeker’s exposure to famine, natural or environmental disasters, and land grab-
bing, as well as the general environmental and climatic conditions of the coun-
try of origin, if these were such as to jeopardize the core of basic human rights
of the individual. This dynamic approach was endorsed by administrative and
judicial authorities alike and formed the basis for the issuance of humanitarian
protection with respect to serious “natural disasters” (Scissa, 2024d), drought
(Tribunal of Cagliari, 4043, 2019), famine (Tribunal of Milan, 64207, 2016),
and floods (Tribunal of Naples, 7523, 2017) in addition to man-made disasters,
including oil depletion (Court of Cassation, 5022, 2021b) (Scissa, 2022a;
Biondi Dal Monte and Scissa, 2025).

In 2018, humanitarian protection was repealed by decree-law 113/2018 and
substituted with so-called “special protection” which equally aims to fulfill the
principle of non-refoulement. According to Article 19 CAI, refoulement is pro-
hibited when the foreigner risks being exposed to persecution, torture, inhuman
or degrading treatment, or gross and systemic violations of human rights. In
such cases, special protection is issued to those persons who, although not qual-
ifying for international protection, cannot be expelled. Hence, competent author-
ities should be required pursuant to Article 19 CAI to assess whether the climate
and environmental conditions of the country of origin may constitute a violation
of their basic human rights before issuing an order of removal (Scissa and
Brambilla, 2023). Although this provision does not directly mention disaster dis-
placement, there is evidence of special protection been recognized by both
administrative and judicial authorities in this context. Examples include Kurds
coming from the areas in Tiirkiye hit by the devasting earthquake in February
2023 as well as Bangladeshi citizens fleeing recurrent floods (Scissa, 2024d).
Similarly, special protection has been provided to Nigerians fleeing oil violence in
the Niger Delta (Tribunal of Genoa, 2022). In some cases, the impact of disas-
ters was combined with severe pre-existing vulnerabilities of the applicants, while
in other cases the disaster alone has substantiated the need for special protection.

In addition to special protection, specific non-refoulement cases were also
added. Decree-law 113/2018 introduced, among other things, Article 20bis
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CAI, a new provision that offered protection to third-country nationals
(including asylum seekers and migrants) whose country of origin was in a sit-
uation of “contingent and exceptional calamity” that did not allow for a safe
return. Under these circumstances, a six-month residence permit would be issued
that could be renewed for a further period of six months if unsafe conditions
persisted. The requirement that the calamity should be contingent and excep-
tional was interpreted as meaning that only sudden and singular events, such as
earthquakes or floods, could be considered as eligible events under this provision
and that slow-onset events were excluded from its scope of application (Court of
Cassation, 9366, 2021c). Besides, the comparative analysis of the notion of
“calamity” in Italian environmental law and migration law demonstrates that the
term has been commonly used to indicate exceptional and sudden hazardous
events, mainly associated with extreme weather events (Scissa, 2021a).

Decree-law 130/2020 amended the former Decree-Law, including Article
20bis. Under the 2020 version, Article 20bis regulated the issuance of a resi-
dence permit in the context of a “serious” (rather than “contingent and excep-
tional”) calamity. This amendment arguably allowed for a broader interpretation
of the term calamity based on the degree of severity rather than on its progres-
sion over time. Additionally, the provision no longer specified the maximum
duration of renewal, thus potentially suggesting that the initial six-month per-
mit could be renewed for as long as the conditions of environmental insecurity
in the country of origin persist. The residence permit was convertible into a
work residence permit, thus also enhancing the socio-economic integration of
the beneficiaries.

In May 2023, a new decree-law 20/2023 was adopted which intervened once
again on Article 20bis CAI, among others. Its current formulation and scope
are exactly like the original version of 2018, thus requiring the calamity to be
contingent and exceptional and limiting its duration to six months renewable
just once.

It is important to highlight from a procedural perspective that there are two
ways to receive a residency permit under Article 20bis CAI. First, upon the
claimant’s request, Questure (police stations) can issue it directly. Thus, whereas
international and national protection claims are normally assessed by the
first-instance administrative authorities and by judicial authorities on appeal,
requests pursuant to Article 20bis CAI are evaluated by the competent Questure.
Second, judicial authorities on appeal may order the relevant Questura to issue
it if the circumstances of the case so require. This holds true where the Questura
rejects the foreigner’s request as well as where the administrative authority
denies the applicant’s international protection claim.

Whereas the Ministry of Interior provides accessible data concerning the
number of protection claims as well as data concerning the nationality, age,
and sex of the persons concerned, specific data on Article 20bis CAI are not
publicly available. In compliance with the right to generalized civic access
(diritto all’accesso civico generalizzato) provided by Legislative Decree no.
33/2013, any person has the right to have access to data, documents, and
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information held by the public administration, including the data on asylum
which are collected by the Department for Civil Liberties and Immigration
under the Italian Ministry of Interior but which are not made public. This
author has therefore relied on this right and submitted two official enquiries to
the Department for Civil Liberties and Immigration to collect data on the
implementation of Article 20bis CAI (Scissa, 2023; Scissa, 2024c).

For the first enquiry, the Department was asked to provide: (1) The number
of residence permits against calamity issued by Questure pursuant to Article
20bis CAI from its entry into force (October 4, 2018) to the date of the first
enquiry (March 31, 2023); (2) the nationality of the beneficiaries of such per-
mits; (3) the type of calamity on the basis of which a residence permit under
Article 20bis CAI has been issued; (4) the sex of the beneficiaries. Competent
authorities responded solely to the first two requests. No data has been received
concerning the remaining two requests.

According to the Department for Civil Liberties and Immigration, from
2018 to 2023 a total number of 153 residence permits against calamity have
been issued by 44 Italian Questure. The highest rates have been reached by the
Questura of Bari (36), Genoa (9), Gorizia and Lecce (8), Foggia (7), Messina
and Naples (6), Vercelli (5), Ancona and Reggio Emilia (4). Twenty-seven
Questure have issued one or two residence permits on calamity since 2018.

Beneficiaries of protection against calamities came from all continents
except for the Pacific. Protection against calamities has been particularly pro-
vided to the following nationalities: Pakistan (57), Albania (15), Bangladesh
(14), Nigeria (13), China (12), Brazil (6), Colombia (5), and India (4).
Interestingly, Article 20bis has found application also to claimants coming
from European countries, such as to nationals from Serbia (2), the Russian
Federation (2), Ukraine (1), and Belarus (1).

Although the type of calamity triggering the protection need for these ben-
eficiaries is unknown, it is likely that sudden-onset events have led the way.
Indeed, from 2018 to 2020, as seen, the calamity needed to be “exceptional and
contingent” for Article 20bis to apply. This excludes slow-onset events for two
out of the four and a half years at the center of the enquiry. Moreover, there is
evidence that Italian judicial authorities have ordered the application of Article
20bis CAI in cases concerning protection from an earthquake that severely
affected Albania in November 2019 (Judge of Peace of Bari, 3205, 2021).

A second analysis aimed to extend the research period from October 4,
2018, until October 29, 2024, in order to identify any application updates. The
Department was asked to provide the following data: (1) the number of per-
mits under Article 20bis respectively requested and issued in total by the
Questure in the period at stake; (2) the number of permits respectively requested
and issued by each Questura; (3) the number of permits renewed; (4) the type
of disaster for which the residence permits were provided; (5) the nationalities
of the beneficiaries. This author also requested data disaggregated by age
(minor/adult) and sex of the beneficiaries. Since the system in use by the
Department does not allow to extrapolate the data disaggregated by age or by
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type of disaster, no data has been provided on these subjects. All other requests
have been accepted, including the one on sex-disaggregated data that was left
unanswered by the first enquiry.

From 2018 up until 2024, 311 requests for residence permit under Article
20bis were received, of which 69 were lodged by women and 242 by men. These
requests were received by 84 Questure. Bari received the highest number of
applications (47), followed by Ancona (28), Novara (15), Messina (11), Genoa,
Lecce and Gorizia (9). The requests for protection pursuant to Article 20bis
were submitted by 30 different nationalities, in particular Pakistan (73
requests), Albania (59), Tirkiye (32), Bangladesh (27), Nigeria (26), China
(21), India (9).

In six years since its inception, 181 residence permits against calamities out
of 311 requests have been issued (or 58.2%), which implies 28 more permits
have been granted than the previous survey. This means that 130 requests (or
41.8%) were not successful. In total, 43 beneficiaries were female, while 138
were male. Most of the beneficiaries came from Pakistan (60 permits), Tiirkiye
(19), Bangladesh and Albania (16), Nigeria (15), China (12). It should be noted
that, in the previous investigation, only three permits had been provided to
Turkish citizens. The recent increase may be traced back to the 2023 earth-
quake that struck the country. In addition, three permits were granted to
Russian citizens (one more than in the previous survey). This means that 82%
of the applications submitted by Pakistani citizens were accepted; 59% for
Tiirkiye and Bangladesh; 57% for Nigeria and China. On the contrary, only
27% of the requests submitted by Albanian citizens received a positive outcome.

In total, 52 Questure issued permits pursuant to Article 20bis CAI from
2018 to 2024. Of these, 32 issued only one or two permits in the reference
period, with an increase of five more Questure compared to the first survey.
Bari, Genoa, and Gorizia remain the Questure that have provided the highest
number of permits (41, 9, 9, respectively). These are followed by Lecce (8 per-
mits issued), Foggia and Naples (7), Messina (6), Vercelli and Novara (5),
Sassari, Rieti, Ancona, Reggio Emilia, and Mantua (4).

Finally, 70 residence permits have been renewed. It is surprising that Bari
and Genoa, two of the Questure that have provided the highest number of
permits, have not renewed a single residence permit, while Gorizia has renewed
only one permit. Foggia and Reggio Emilia have renewed them all. Naples has
renewed four out of seven, Ancona three out of four. Most of the renewals
concerned citizens from Pakistan (32 renewals), Bangladesh (8), Nigeria (7),
Tirkiye (6). Of the 70 renewal practices pursuant to Article 20bis, 5 concerned
women and 65 men.

Some reflections emerge from the investigations conducted, which refer to
the data collected on the implementation of Article 20bis as well as to its scope.

First of all, just over 300 requests for this type of residence permit have been
received by the Questure in six years. Of these, 181 residence permits were
issued. This means 30 permits per year throughout the country. This data
clearly highlights that the provision of a specific protection provision in the
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context of disaster displacement does not pave the way for an “invasion” or
“waves” of displaced persons in disaster contexts into the territory. In addi-
tion, 23 Questure received only one or two requests pursuant to Article 20bis in
the examined period. This small number can be partly attributed to the lack of
knowledge of asylum seekers and/or legal representatives about the existence
of a specific permit that can be requested in parallel to international protec-
tion. In addition, this data only takes into account the number of residence
permits issued by Questure. Hence, this number would probably increase if
judicial decisions were considered in the counting, although most likely not
disproportionality impacting on the numbers provided.

Finally, it is relevant to note that, in order to assess the actual existence of a
disaster that occurred in the home area of the claimant, the competent Questura
may submit an official enquiry to the diplomatic and consular authorities of
the claimant’s country of origin to receive specific information on its safety
conditions (Italian Ministry of Interior, 2019). It is not clear whether Questure
need to take into account other criteria or sources of information to establish
the need of protection against calamities. Nonetheless, this clarifies that protec-
tion provided under Article 20bis CAI has nothing to do with international or
complementary forms of protection. Indeed, the examination does not entail
an evaluation of the personal conditions of the claimant nor an assessment of
their vulnerability. Likewise, the Questore is not required to assess the legal
situation of the country of origin, as is conversely usually done by competent
authorities during the asylum adjudication process. It is clear that engaging
with the authorities of the country of origin to verify the existence of a disaster,
even if only in the case of permit renewal, would be unthinkable if the appli-
cant had a well-founded fear of persecution or serious harm (Di Filippo, 2023).

On the scope and relevance of this provision in responding to the protection
need arising in the context of disaster displacement, its added value compared
to special protection has been questioned (Negozio, 2022). In fact, although
the intention of the national legislator was to provide protection to one of the
categories “for which return would not be possible anyway, given the funda-
mental principles of the Italian and international legal systems” (Senate
Dossier, 2018, p. 7), Article 20bis does not seem to provide adequate substan-
tive and procedural guarantees linked to the principle of non-refoulement.
These shortcomings refer to: (1) a too short duration of the stay (six months
renewable once for an additional period of six months); (2) a limited scope of
application of the provision, which seems to apply only to emergency and tem-
porary contexts and therefore is not adequate to address violations of funda-
mental human rights related to slow-onset disasters; (3) a completely objective
and neutral assessment to be carried out by the Questore (Di Filippo, 2023).

4.8.2 Italian case law

The evaluation of the impact of disasters on the need for international or com-
plementary protection by national Courts in Italy has notably evolved,
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especially in recent years. Whereas in certain cases protection claims based on,
or associated with, disaster displacement have been swiftly dismissed without a
careful examination of the claimant’s predicament (Italian Court of Cassation,
25094, 2021g), Courts throughout the country have recently become more and
more sensitive and aware of the cross-cutting effect of disaster displacement on
human rights and the relevant role they can play in substantiating a protection
need. Factors that have likely contributed to making the Italian judicial expe-
rience unique include relevant quasi-judicial advancements in this regard, such
as the Teitiota case; the increasing availability and clarity of authoritative sci-
entific climate evidence as well as data on the nature, occurrence, and impacts
of disasters in claimants’ countries of origin; the existence in the Italian legal
order of multiple protection statuses applicable to disaster displacement; and
the evolutive approach endorsed by many judges in such context, based, inter
alia, on the concept of vulnerability.

The work carried out by judicial authorities has proved essential in deter-
mining which objective and subjective circumstances may be suitable to inte-
grate the conditions for the recognition of refugee status and subsidiary
protection, while also helping unravel some interpretative knots regarding the
purpose of application and the legal basis of the national forms of protection.
In many cases, Italian Courts have accepted the appeal brought by the appli-
cant because the judges or administrative authorities at first instance have not
taken into due account the situation of objective climate vulnerability of the
country of origin (Court of Appeal of Turin, 462, 2018). Disasters therefore
play a relevant role in the assessment of the applicant’s vulnerability, also for
the purposes of comparing the living conditions in Italy with respect to the
country of origin (Court of Cassation, 257143, 2020a, 29233, 2020b; 19506,
2020c; 2563, 2020d; 20334, 2020g; 30387, 2022a).

Similarly, Italian judges have recently deepened their interpretation of the
link between extreme poverty caused by disasters and indebtedness. Claims
that were previously dismissed as economic in nature are now carefully assessed
and evaluated against the risk of inhuman and degrading treatment resulting
from the impossibility of solving debts (Court of Cassation, 29142, 2020h;
8820, 2021f; 8607, 2021e; 7248, 2022b).

The following section analyzes the Italian jurisprudence by highlighting the
relationship between disaster displacement and the recognition of the three
main protection statuses provided for in the national legal system: refugee sta-
tus, subsidiary protection, and national protection statuses in their vari-
ous forms.

4.8.2.1 Refugee status and disaster displacement

Italian judges have recognized a few times refugee protection in the context of
disasters and related displacement. It is relevant to note, however, that the role
played by these factors has notably varied according to the case at stake (Biondi
Dal Monte and Scissa, 2025).
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The first case has been decided by the Tribunal of Rome (5, 2012b) and took
place in the context of oil violence in the Niger Delta in Nigeria, where oil
extraction and spillages have caused irreparable environmental damage, jeop-
ardized people’s health, property, and subsistence, while protests were violently
repressed by government authorities. In this case, the claimant was a priest
who declared to have joined a peaceful manifestation organized by the
Movement for the Emancipation of the Niger Delta (MEND) against the gov-
ernment to claim a more equal redistribution of oil resources and benefits in
favor of local communities. The government intervened with violence to cease
the protest and the priest was enlisted as member of MEND. After his church
had been set on fire, he fled and sought protection in Italy, where he was granted
the refugee status for reasons of perceived political opinion. In this case, the
element of the disaster is marginal as what triggered refugee protection was the
perceived political opinion attributed to the claimant.

In other two cases where the Tribunal of Rome recognized the refugee
status, disaster displacement was mentioned only in the facts of the case and
did not play a role in the adjudication process. Both cases concerned migrant
children from Bangladesh who experienced disaster displacement and traf-
ficking in human beings. In the first case (Tribunal of Rome, 2019a), the
applicant lived in a rural and disaster-prone area of Bangladesh, particularly
vulnerable to recurrent floods that frequently caused damage to the land and
property owned by the applicant’s family. His family worked in the field; how-
ever, what they earned was barely enough to survive. The family lived in a
one-room house made of wood and leaves, while the pavement was made of
mug. During the monsoon season, lasting three months, the crops of the
applicant’s family used were recurrently inundated, and the house was repeat-
edly destroyed. When disasters occurred, his family received some portions
of rice distributed by the government and his neighbors. Yet, the food was
insufficient, and they systematically suffered from hunger after recurrent
floods. When he was 16, due to economic hardship, the family got severely
indebted (350,000 taka or around 2,700 EUR) to cover the expenses of the
applicant’s visa and journey to Libya, where he was sold and kept in enslaved
and degrading conditions. In 2013, he additionally paid 1,000 EUR to traf-
fickers to reach Italy. He declared that he feared losing his home to his credi-
tors upon return.

After having delineated the facts of the case, the Tribunal of Rome recog-
nized that the claimant was a victim of trafficking and slavery and that his
vulnerability was severely aggravated by his minor age and condition of
extreme poverty. The claimant was granted refugee status due to his member-
ship in a particular social group. Whereas the Tribunal emphasized the claim-
ant’s exposure to disaster displacement as part of his predicament, it played no
role in the judges’ determination of refugee protection. Indeed, the assessment
was entirely based on the experience of trafficking, the exploitation dynamics,
and the lack of sufficient protection by the State.
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The second case decided by the Tribunal of Rome (2019b) concerned a child
from Bangladesh who left his country of origin because of a condition of
extreme poverty associated with disaster displacement. Indeed, the claimant
argued that national authorities had confiscated his family’s land as his father
had never paid taxes and was condemned to pay a considerable sum to have it
back. In addition, the claimant and his family lost their home in the aftermath
of a flood, forcing them to leave in an encampment for people displaced in the
context of disasters. Here, they lived in a hut made of wood with no kitchen or
bathroom together with 15 other families. In 2016, when the claimant was still
a minor, the family got indebted to pay for his journey to Libya. There, he was
arrested by traffickers and kept in jail in a small cell together with other 20-25
people in degrading conditions. He was enslaved, sexually abused, and tor-
tured. After seven months in Libya, he arrived in Italy in 2017. The Tribunal
of Rome reiterated the previous findings regarding the particular vulnerability
of minors in Bangladesh and recognized the refugee status due to the member-
ship of a particular social group. Akin to the previous case, no explicit refer-
ence was made between disaster displacement and trafficking as part of the
assessment.

In two subsequent cases decided by Tribunal of Florence, disaster displace-
ment conversely played a significant role in substantiating the applicants’ expo-
sure to trafficking.

The first case (Tribunal of Florence, 2023a) concerned a claimant living in a
rural and remote area of Bangladesh in conditions of extreme poverty due to
recurrent floods which have destroyed his home twice, forcing his family to stay
homeless for a very long time. Fields were lost over the floods and the fragile
economy of subsistence of his family was gravely damaged. The impact of
floods was so severe that the geophysical configuration of his village was per-
manently changed and divided into three segments. Despite working as a
farmer, the claimant could provide neither for himself nor for his family. The
Tribunal linked the applicant’s vulnerability to the condition of extreme pov-
erty and social marginality exacerbated by recurring floods and the inability of
the State to mitigate the consequences of these extreme events or to remedy the
damage they caused. Such a compounded vulnerability left the claimant with
no other choice but to leave Bangladesh to seek a dignified employment abroad.
Through a Romanian employment agency, the claimant moved to Romania
and then to Italy where he worked as a farmer in conditions of severe exploita-
tion. The Tribunal ruled that the claimant got caught in debt bondage and was
trafficked for the purposes of labor exploitation. The claimant was recognized
as victim of persecutory acts in violation of Articles 6 and 7 ICCPR, with a
well-founded fear of being persecuted lying in the risk of re-trafficking and of
ostracism, discrimination, and stigma.

Disasters were considered a key source of vulnerability, shaping the claim-
ant’s heightened exposure to trafficking in human beings. The Tribunal took
duly account of the situational vulnerability of the claimant (including his
socio-economic background, the particular area in which the claimant lived,
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the difficulty to study and to find work, as well as the objective vulnerability of
Bangladesh to disasters), which in turn particularly exposed him, more than
others, to trafficking. In doing so, the judge in Florence gave unprecedented
relevance to vulnerability to disasters. In this case, trafficking is therefore linked
to disasters to substantiate the recognition of refugee status, clarifying that the
absence of a detailed definition of the term “being persecuted” in the 1951
Refugee Convention

seems to be the result of the choice of the drafters to want to introduce a
flexible concept, aware of the impossibility of enumerating in advance all
the forms of ill-treatment that would have allowed individuals to benefit
of such protection. (Tribunal of Florence, 2023a, p. 32)

The second case (Tribunal of Florence, 2023b) regards a Pakistani citizen who
was a victim of trafficking for the purpose of labor exploitation. In addition to
reiterating how trafficking in human beings involves violations of human rights
capable of amounting to persecutory acts, the Tribunal highlighted that the
vulnerability of the applicant is to be found in the situation of extreme poverty
and social marginalization exacerbated by floods that in turn did not only
jeopardize his livelihoods, but also fueled family disputes over the scarce land
still available. These factors, alongside with the claimant’s specific “climate vul-
nerability”, have exposed him, more than other groups in Pakistan, to debt
bondage and trafficking in human beings. Also in this case, the Tribunal con-
cluded that the applicant’s lived experience and the situation of extreme vul-
nerability, in addition to climate change seen as a factor of amplification of
vulnerability to trafficking, amounted to persecution as provided by the 1951
Refugee Convention.

These two cases gave unprecedented relevance to vulnerability to disasters,
which played a significant role in explaining why the applicants were forced to
leave (as living conditions did not allow for survival) as well as in shaping their
particular exposure to persecutory acts.

4.8.2.2 Subsidiary protection and disaster displacement

Italian judges have repeatedly recognized subsidiary protection in the context
of disaster displacement, both with reference to the risk of suffering torture or
other forms of inhuman or degrading treatment or punishment (Article 14b of
Legislative Decree no. 251/2007) and in relation to the serious and individual
threat deriving from a situation of indiscriminate violence (Article 14c¢).

With reference to Article 14b, judicial authorities considered that extreme
weather events combined with the State’s failure to protect and mitigate the
impact of disasters could amount to inhuman and degrading treatment. In
this context, the Tribunal of Milan (2024) recognized subsidiary protection
because of human rights violations caused by floods and extreme weather
events combined with the incapacity of Bangladesh to provide adequate
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assistance to disasters. Specifically, the case concerned a Bangladeshi citizen
who lived on a small island made of sand called “Char” and who had been
forced to move several times due to continuous floods that occurred in the area
since 1998, each time contracting debts to be able to rebuild his house. The
Tribunal observed that the claimant belonged to disadvantaged social class
and that disasters have compromised a wide range of civil and socio-economic
rights that have made him live in a degrading existential condition. In the light
of the jurisprudence of the ECtHR, the Tribunal concluded that conditions of
extreme poverty due to disasters along with the action or omission of state or
private actors could well constitute inhuman and degrading treatment. Despite
a partially incongruent legal reasoning, as discussed in Chapter 2, the Tribunal
has the merit of reading destitution owing to disasters and related displace-
ment through human rights lenses. In the present case, disaster displacement is
interpreted as a phenomenon that can lead to a violation of key socio-eco-
nomic and civil rights and impinge the right to life with dignity. Besides, it
dedicated significant attention to understanding the recurrence of disasters in
the claimant’s home area and their impacts in terms of displacement, fatalities,
food insecurity, and economic losses by analyzing relevant country-of-origin
information, while evaluating the level of implementation and efficaciousness
of climate mitigation measures undertaken by Bangladesh. In another case, the
Court of Appeal of Naples (2798, 2019) recognized subsidiary protection pur-
suant to Article 14b to an applicant from the Niger Delta, whose family had
been massacred by the village chief for not giving up his oil-rich land and who,
on his return, would certainly be exposed to inhuman and degrading treatment
given the lack of protection by the State authorities. The Court considered that
the State’s omission and connivance with the oil companies are significant ele-
ments to be taken into account when evaluating subsidiary protection. Similarly,
in one case decided by the Tribunal of Rome (2012a), a Nigerian woman from
Delta State sought protection in Italy following the barbaric killing of her hus-
band and son by the same rebel group, and they were looking for the claimant
to “reserve her the same treatment” (Tribunal of Rome, 2012a) Both were killed
because they worked for an oil extraction company. In this case, the refugee
status was denied as the Court did not find the nexus requirement as provided
by the 1951 Refugee Convention, and rather decided to issue subsidiary protec-
tion in light of a climate of generalized violence in the Niger Delta.

As for Article 14c¢, in several cases, Italian Tribunals have granted subsidiary
protection to claimants from the Niger Delta, especially when the claim lacked
credibility or no nexus with the protected grounds of the 1951 Refugee
Convention was found, but the oil violence in the area nevertheless met the
serious and individual threat to a person’s life and integrity (Tribunal of Trento,
13, 2018a; Tribunal of Trento, /8, 2018b; Tribunal of Venice, 4960, 2015).
Among other cases is the one decided by the Tribunal of Rome (424, 2011),
where the claimant agreed at first to join the People’s Democratic Party (PDP)
in order to find a job. As the other members started to ask him to kidnap per-
sons and steal oil, he refused to perform such illegal activities. As a result, the
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members of PDP kidnapped and killed his brother. For that reason, the appli-
cant sought protection from the police who, however, did not open any investi-
gation and rather brought the claimant before the PDP leader. Then, he was
tortured for having denounced the group to the police. The story of the claim-
ant was deemed contradictory and thus not credible. The Tribunal, however,
found him eligible for subsidiary protection, lett. c, by interpreting the climate
of generalized violence of the Niger Delta (political insecurity, social violence,
terrorist attacks, presence of non-State armed groups, gender violence, oil vio-
lence) as reaching the level of indiscriminate violence in the context of an
armed conflict and hence as demonstrative of State failure. In some cases
(Court of Naples, 2015; Court of Potenza, 2016; Court of Appeal of Trieste,
2016; Court of Palermo, 2019), Courts took into account the presence of con-
flicts between rebel groups and the army regarding the extraction of oil by the
oil companies present in the Niger Delta, consequent pollution and oil spills in
the area, lack of clean-up, and the impunity of these companies, as they con-
nive with the Nigerian State. In this regard, reference was also made to the
evidence of environmental disaster, which is criminally punishable under
Italian law pursuant to Article 452-quarter of the Criminal Code, which there-
fore presupposes the presence of a specific and recognizable actor who, through
criminal activities against the environment, causes serious damage to the appli-
cant. There are various cases in which Italian judges have recognized subsidi-
ary protection with reference to oil violence in Nigeria. Among others, the
Court of Florence (2023) recognized subsidiary protection to a farmer from
Delta State in Nigeria who fled his country due to clashes between farmers and
Fulani herdsmen who, by virtue of the devastating effects of climate change on
their subsistence economic activities, had been forced to push further and fur-
ther south into the lands of Delta State farmers, resulting in conflicts and
humanitarian crises.

Judicial authorities have also recognized the link between climate change
and armed conflicts in other African countries, with reference, for example, to
access to land and natural resources and their relevance for subsidiary protec-
tion. Among others, one decision on Burkina Faso refers to “a context marked
by a lethal combination of armed conflict, climate change and other natural
shocks” (Court of Bari, 2021); another one on Mali states that “another factor
of tension, particularly affecting rural areas, is the multiplication of inter-com-
munal conflicts [...] linked to access to and use of land” (Court of Catanzaro,
2022). Finally, in one case the Court of Turin (2022) on Niger pointed out that
“violence also stems from the presence of Tuareg and Fulani militias who are
mainly fighting for access to natural resources”.

4.8.2.3 National protection statuses and disaster displacement

As long as humanitarian protection was in force, the Italian jurisprudence
has particularly leveraged the concepts of human dignity and vulnerability in
evaluating humanitarian protection claims. Italian judges endorsed a wide
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interpretation of vulnerability, which encompassed the lack of minimum con-
ditions for leading a dignified existence — these including a serious violation of
the right to health, a severe political-economic situation leading to a radical
impoverishment concerning the shortage of basic goods, or a geopolitical situ-
ation that offers no guarantee of life — including in the case of drought and
famine (Court of Cassation, 20334, 2020g; 18443, 2020f; 16119, 2020e). In
other words, the rationale of humanitarian protection was to avoid exposing
foreigners to the risk of living conditions that did not respect the minimum
core of rights constituting human dignity. In a landmark case, the Italian Court
of Cassation (29459, 2019) explored the elements giving rise to the need of
humanitarian protection, stipulating that: “Protected interests cannot remain
caught in rigid rules and strict parameters, which limit their possibilities of
mobile and elastic adjustment to constitutional and supranational values [...]”
(p- 23). The Italian Supreme Court (39848, 2021d) explained that, for the pur-
poses of humanitarian protection, it is essential to assess whether the objective
situation of the country of origin allows at least the minimum level capable of
ensuring respect for human dignity. According to the Court, such respect for
human dignity includes: personal freedoms and freedom of expression, the
right to life, including the right to food, water, and basic medical care.

As mentioned, this dynamic approach was endorsed by administrative and
judicial authorities alike and formed the basis for the issuance of humanitarian
protection with respect to serious “natural disasters”, drought, famine, and
floods, among others (Scissa, 2022a; Scissa and Brambilla, 2023). In a case, the
Court of Cassation (/21, 2021a) found that recurrent floods first placed them
below the level of dignity, forcing them to leave in order to survive: “The flood
is referred to as the final event that destabilized an economy of mere survival,
taking away the plaintiff and his family’s home and the minimal means on
which he relied (animals)”, whereby the claimant was “[...] forced to leave his
country to secure a minimum level of human dignity, impossible to obtain in
Bangladesh due to the climatic calamity that had devastated the village where
he lived” (Italian Court of Cassation /121, 2021a).

In another case, the Court of Cassation (2020a) ruled that the 2012 and
2017 floods that repeatedly destroyed the claimant’s home in Bangladesh were

able to affect the vulnerability of the applicant if accompanied by ade-
quate allegations and evidence relating to the possible violation of pri-
mary personal rights, which may expose the applicant to the risk of living
conditions that do not respect the minimum core of fundamental rights
that integrate his dignity.

(para. 51)

Finally, in the context of humanitarian protection granted owing to oil deple-
tion in the Niger Delta, the Court of Cassation (5022, 2021b) noted that the
right to life is not susceptible to violation only in the case of armed conflict, but
also in all those cases where the socio-environmental conditions, which may be
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attributable to human misconduct, are such as to seriously endanger the sur-
vival of the individual. In this sense, “war, or armed conflict in general, is the
most striking manifestation of man’s self-destructive action, but it does not
exhaust the scope of conduct capable of undermining the conditions of the
individual’s dignified life” (p. 6). Hence, humanitarian protection must be
granted in case of man-made disasters capable of constraining or nullifying
human dignity, human rights and fundamental freedoms, as well as the right to
self-determination, and found that the corporations’ unsustainable exploita-
tion of fossil fuels and oil depletion made the Niger Delta an unbearable place
to live.

As mentioned, humanitarian protection has been repealed and substituted
with special protection that, akin to its predecessor, does not expressly mention
disaster displacement. According to Bonetti (2021), there should be no doubt
concerning the possibility for special protection to replace humanitarian pro-
tection in all those cases where the condition of vulnerability of the applicant is
linked to disasters, climate change, or unsustainable development, which lead
the claimant’s exercise for human rights under the ineliminable and constitutive
core of human dignity. And indeed, as seen, special protection has been already
granted to some Kurdish citizens whose safe return in Tiirkiye was made unfea-
sible due to the 2023 earthquake, as well as to Bangladeshi citizens fleeing the
recurring floods. In these cases, the disaster created a situation of insecurity
which, in combination with other vulnerability factors, prevented a safe return
to the country of origin. Similarly, special protection was provided to a Nigerian
applicant fleeing oil violence in the Niger Delta due to the climate of insecurity
and high pollution in the country of origin, also considering the positive
socio-economic integration in the meantime matured by the person in Italy
(Italian Tribunal of Turin, /13382/2021, 2023). Most recently, the expulsion
order issued to a Pakistani national was overturned by the Tribunal of Naples
(2025) on the ground of the objective climate conditions of his home country,
which would seriously risk endangering the basic human rights of the claimant
and jeopardize his right to life with dignity. According to the Tribunal, upon
return the claimant would surely suffer from a breach of the rights to food,
shelter, and healthy environment as recognized under the International
Covenant on Economic, Social and Cultural Rights. Pakistan’s exposure to dis-
asters has been carefully assessed by the Tribunal and evaluated in light of
accurate and reliable country-of-origin information. The occurrence of disas-
ters and their impact on the country’s economy, poverty, and political instabil-
ity as well as on the claimant’s human rights have strongly shaped the decision
of the judicial authorities to recognize special protection to the applicant.

4.8.3 Italian policies

Italy has long adopted a securitized approach to migration, tightening the cri-
teria for protection statuses available at the national level as well as those for
entry and residency conditions for third-country nationals. This includes
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limiting the nature, duration, and conversion of residence permits and adopt-
ing externalization policies with third countries of origin and transit in order
to restrict inflows, especially from the African continent. Nevertheless, the
most recent executives have maintained key provisions providing protection in
the context of disaster displacement and even have created new and explicit
forms of protection in this field (Scissa, 2024b).

Examples of this incongruence include the replacement of humanitarian
protection, which has been abolished in 2018 by the so-called “Conte I” gov-
ernment, with special protection along with additional and specific permits in
cases where return to the country of origin would constitute a violation of the
principle of non-refoulement. Among these is the residence permit for contin-
gent and exceptional calamities, as detailed above. It is interesting to note that
the radical reform of the CAI undertaken by this government — which substan-
tially modified the provisions regarding humanitarian protection, reception,
and procedural and substantive guarantees for asylum seekers — left Article 20
CAI unchanged and therefore kept the possibility of offering temporary pro-
tection in the case of mass movements caused, inter alia, by “natural disas-
ters”. Moreover, that government created, for the very first time, a specific and
individual instrument to provide explicit protection to those fleeing due to con-
tingent and exceptional calamities.

When the so-called “Conte II” government came into power in 2019, it con-
firmed the choice made by the previous executive to create a form of protection
specifically aimed at protecting against calamities and reinforced its safeguards
in terms of duration, scope, and integration opportunities, as seen.

Following the 2022 elections, the executive power shifted to Fratelli d’Italia,
a party that has made immigration control a cornerstone of its manifesto.
With the decree-law No. 20/2023 (known as the Cutro Decree) and the law of
May No. 50/2023, among others, the rules governing migration and asylum in
Italy were once again amended. These interventions aimed to overturn the
measures put in place by the “Conte II” government. Consequently, the
improvements introduced for Article 20bis were abolished and reverted to its
original version of 2018.

Similarly to the “Conte I” government, this executive aimed to limit migra-
tion flows through, among other things, externalization practices, the reduc-
tion of protection standards, and the tightening of sanctions for conduct
related to facilitating irregular immigration (Ambrosini, 2023). However, also
in this case, these reforms left intact temporary protection and, by keeping
Article 20bis, they firmly hold onto the possibility of recognizing various forms
of protection in the context of disaster displacement.

At the time of writing, it is not clear the reason(s) why executives with a
strong anti-migration position created and maintained a specific residence per-
mit against calamities and why, within the radical reforms of the CAI, they
have they left temporary protection, which is also applicable in the case of
“natural disasters”, untouched.
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What can be said is that whereas legal provisions aim to explicitly or implic-
itly provide protection in the context of disaster displacement, policy initia-
tives recently implemented by Italian governments in the field of migration
governance are, as seen in Chapter 3, having the opposite effect. These refer to
arrangements with strategic third countries — such as Albania, Libya, and
Tunisia — that prevent migration flows through Italy’s technical and financial
support in intercepting migrants at sea or extraterritorial asylum processing, in
turn hampering migrants’ right to asylum, including those affected by disaster
displacement.

In addition, as seen in Chapter 3, the Meloni government has invested in
partnership and cooperation with Africa on relevant topics including climate
change and migration, as emblematically shown by the Mattei Plan for
Africa (2024).

Whereas Italy’s engagement in providing protection to people displaced in
the context of disasters is strongly present at the normative level, recent politi-
cal actions raise questions regarding their responsiveness to the challenges
posed by climate change on displacement as well as their effectiveness in fairly
managing related movements.

4.9 Concluding remarks

Restrictive migration and asylum policies and State-led barriers to asylum, in
addition to the highly securitized narrative employed in political agendas to
deal with disaster displacement, as seen in the previous chapters, have most
likely limited the creation or expansion of stable responses to the phenome-
non, as clearly demonstrated by the limited number of legal provisions in
Europe and the weakened use of the TPS in the US. In Africa, countries have
frequently limited their response to temporary assistance and protection meas-
ures, clarifying that their engagement was driven by solidarity and not by the
need to comply with their obligations under regional refugee law.

A number of reflections can be made in light of the above analysis on the
type of responses provided by States worldwide to disaster displacement.
Although it is remarkable that a relevant number of States worldwide have at
some point provided some sort of responses to disaster displacement, most of
the times destination countries have reacted to the impact of disasters on
cross-border movements by deploying emergency, ad hoc, and temporary pol-
icy measures that were not aimed at providing durable solutions or offering
stable integration. Examples include temporary protection schemes in Latin
America or the temporary ban to deportation in third countries affected by a
disaster implemented by countries in Europe and Africa among others. These
measures are often discretional in nature and therefore subject to the govern-
ment’s sensitivity or political willingness. For instance, whereas Denmark has
halted removals to Afghanistan between 2001 and 2006, it has not done so
when a devastating drought hit the country in 2017, causing dramatic water
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scarcity and acute malnutrition (Krishnan, Wang, and Wieser, 2019) or when
disasters drove 1.5 million people into displacement in 2023 (IDMC, 2023).

By looking at the way in which policy solutions have been deployed at the
national level, it can be inferred that most of them have been envisaged to deal
with sudden-onset events with temporary effects and allowing a swift recovery.

Similarly, several countries, particularly in Latin America, Asia, and the
Pacific, have opted for humanitarian or work visas to facilitate the entry and
stay of people affected by disasters. At least four types of visas have been iden-
tified in this regard (border visas, residence visas, work visas, and tourist visas),
some of which have found concrete application. In addition, relevant solu-
tions, mostly of a legal nature, especially in Latin America and in Europe, have
been provided where the damage caused by disasters was non-temporary and
generated harm appreciable under refugee law.

As for legal protection provisions set out at the domestic level, the above
analysis reveals that only two countries in the world seem to have a specific
provision in their domestic legal order expressly devoted to the recognition of
the refugee status in the context of disaster displacement (Angola and Cuba).
Beyond explicit national provisions, a relevant number of countries, especially
in Africa and Latin America, have implemented the refugee definition under
international and regional instruments, and in particular the “events seriously
disturbing public order” item, and granted the refugee status to entire groups
of people displaced in the context of disasters (i.e., Kenya, Ethiopia, Uganda,
Mexico, Chile, Colombia, Peru, Panama, Ecuador, Argentina), although on an
occasional basis. Apart from these exceptions, most domestic provisions regu-
late the issuance of national protection statuses, ranging from temporary pro-
tection to protection on humanitarian or compassionate grounds.

Provisions offering a national protection status, such as the American TPS
and the Italian residence permit against calamities, often circumscribe protec-
tion to objective conditions of insecurity in the country of origin stemming
from the occurrence of a disaster. Hence, although having the merit of respond-
ing to the immediate needs of people displaced, it is not for these statuses to
explore the wider social context surrounding such disasters, neither are compe-
tent authorities required to investigate the existence of profiles of situational
vulnerability and harm affecting the claimants, which would require a higher
protection status. Indeed, ad hoc protection measures are often based on the
objective fact that the return in the country of origin is temporarily inadmissi-
ble, not feasible or unreasonable (Kolmannskog and Myrstad, 2009). In Italy,
protection pursuant to Article 20bis CAl is, in fact, issued when competent
authorities have ascertained that a calamity effectively occurred in the foreign-
er’s country of origin, with no analysis of the claimant’s vulnerability or
predicament.

In addition, national protection statuses are not usually based on interna-
tional obligations, something that allows States to narrow down their scope or
condition their implementation to the executive’s discretion, as in the case of
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the American TPS, or even to decide for their abolishment as in the case of
Sweden and Finland. A further restriction concerns the scope of these meas-
ures, which often cover “natural” disasters only, thus constraining protection
to a limited number of cases. In other cases, especially in Central Asia and the
Caucasus, protection solutions for ecological or environmental migrants apply
only to people internally displaced or forcibly relocated, excluding cross-bor-
der movements. Hence, national disposition offering a domestic protection sta-
tus can provide an effective response to disaster displacement in the short-run,
but cannot (and should not) fulfill the protection needs of people displaced in
the context of disasters in the long-run, especially when disasters give rise,
alone or in combination with other factors, to an international protection
need. National responses should in fact add to a principled application and
interpretation of international protection norms in order to adequately
respond to the protection challenges posed by disaster displacement. Italy’s
combination of national protection statuses and a dynamic judicial interpreta-
tion of international protection statuses supports this view.

Now, turning to the case law, the valuable role that Courts are playing at all
levels in raising awareness of the interlinkages between refugee and human
rights norms and disaster displacement as well as in clarifying the correct inter-
pretation of existing international, regional, and national protection provi-
sions is undeniable. As seen, the highest Courts and human rights treaty
monitoring bodies at the international level have clarified and corroborated
States’ non-refoulement obligations where the adverse effects of disasters and
climate change in countries of origin may risk violating people’s human rights,
especially the right to life and prohibition of ill-treatment. At the same time,
regional bodies in Latin America and Africa have already emphasized the need
to interpret international and regional refugee and human rights instruments
in an evolutive way so as to respond to the legitimate need for protection aris-
ing in the context of disasters and climate change. At the national level, several
Courts worldwide, and especially in Europe and the Pacific, have already had
the chance to adjudicate protection claims in this field and to examine if and
how existing norms may cover disaster-related harm. In a significant number
of cases, Courts in New Zealand, Italy, and other European countries have
indeed found that climate change and disasters can contribute to shaping a
well-founded fear of persecution or serious harm (McAdam and Scissa, 2024).
As clarified by the recent UK case in F4 (UK First-tier Tribunal, 2025), disas-
ter-related harm can already fall within the scope of existing refugee and
human rights frameworks, without the need to reinvent the wheel and con-
struct new or ad hoc legal categories.

Finally, a last note is needed to discuss the case of Italy. As seen, the country
has explicitly recognized the nexus between disaster displacement and protec-
tion through the adoption of specific provisions at the national level. What
makes Italy stand out as a pioneering case study is the combination between an
already copious legal framework — which provides for statuses offering differ-
ent safeguards according to the protection need at stake and able to cover
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different types of disasters — and a proactive judiciary that has not only recog-
nized in practice most national protection statuses available, in opposition to
Finland and Sweden for instance, but has also acknowledged the applicability
of refugee and subsidiary protection under specific conditions. Relevantly,
Italy’s approach has been included in the work done by eminent scholars for
the Platform of Disaster Displacement (2024), UNHCR (2023), and the
Kaldor Centre (2025).

Finally, Italy offers reflections on the struggle between the legal and judicial
advancements in granting protection in the context of disaster displacement
and the political power, which rather aims to limit arrivals and reduce the
grounds of protection and related safeguards. It unveils the complexity of
dealing with this phenomenon and the different interests at stake that risk
undermining the protection of those in need.



5 Conclusion: The way forward

Counteracting approaches to challenges
to protection in the context of disaster
displacement in the EU

5.1 Introduction: Persisting challenges to protection in the context of
disaster displacement in the EU

The previous chapters have identified three main reasons why disaster displace-
ment continues to fall through the cracks of the EU and its Member States’
protection frameworks. This protection gap is found to be perpetuated by a
combination of (legal, interpretative, and political) factors that together hinder
the effective recognition and protection for those displaced in the context of
disasters.

The first major challenge (Chapter 1) stems from severe misconceptions sur-
rounding the nature of disasters. At both the EU and national levels, policy
and legal discourses tend to conceptualize disasters as “natural” events,
detached from the broader social context that determines exposure, vulnerabil-
ity, and capacity to cope with them. The uncritical use of the term “natural
disaster” obscures the “social paradigm”, as coined by Scott (2020), and under-
mines the recognition of the role of the State in both preventing disasters and
ensuring protection for those affected. As a consequence, displacement in the
context of disasters is often seen as nobody’s fault that therefore falls beyond
the net of international protection, leading to inconsistent normative responses
and incongruent judicial outcomes.

The second identified obstacle (Chapter 2) refers to the challenges in apply-
ing and interpreting international protection, as enshrined in EU law, in the
context of disaster-related claims. According to the “dominant” view of refu-
gee law, disaster displacement cannot meet the requirements set for interna-
tional protection, in turn excluding people displaced in disaster contexts from
its scope. Judicial authorities at the national and supranational levels have
endorsed overly rigid, and sometimes inconsistent, interpretations of some
key tenets of international protection, which have not only caused a distor-
tion in their scope but has led to incongruent rejections of disaster-related
claims. Among others, major obstacles have been identified in the — often
automatic or hasty — exclusion of disaster displacement from refugee protec-
tion, the irrelevance of the impacts of disasters in the assessment of an IPA,
and the impossibility for disaster displacement to meet the threshold of
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serious harm, particularly in light of the requirement of “intentionality” that
has been applied by the CJEU in opposition to the 1951 Refugee Convention
and the ECHR, where it has no place.

A third and last challenge (Chapter 3) lies in the deterrence paradigm rooted
in the EU and its Member States’ asylum policies. Over the past decade, the
Union and its Member States have increasingly resorted to various barriers to
asylum aimed at curbing arrivals, often through cooperative arrangements with
strategic third countries. These mechanisms effectively prevent people, includ-
ing those displaced in the context of disasters, from reaching the EU and from
exercising their right to access asylum, thereby eroding its foundational princi-
ples. The analysis of three main categories of deterrence policies — departure
prevention, non-admission, and externalization arrangements — showed how
these interrelate with previously identified challenges and contribute to keeping
disaster displacement overlooked in asylum adjudication. These barriers also
interact with disasters being in themselves a factor endangering arrivals.

These persisting challenges interact with the current state of fragmentation
of existing protection frameworks at the national level (Chapter 4). Lacking a
common protection status, EU Member States have mainly resorted to emer-
gency, ad hoc, and temporary measures deployed in reaction to disasters and
covering only a selection of disasters, thus mostly failing to offer stable and
durable solutions, although with crucial exceptions. The case of Italy, among
others, also shows the stark contrast of an advanced national asylum legisla-
tion in the field of disaster displacement and a dynamic approach endorsed by
the judiciary with restrictive migration policies at the executive level.

This concluding chapter advances approaches to counteract the challenges
recalled above. On the one hand, it recommends asylum competent authorities
to familiarize with the contemporary understanding of disasters and to endorse
an evolutive approach to the application and interpretation of international and
complementary forms of protection in the context of disaster displacement. On
the other hand, it provides relevant insights into how protection in the context
of disaster displacement may be upheld in the current political context charac-
terized by increasing challenges posed to the refugee regime by State-led barri-
ers to asylum, which are neither effective nor compliant with States’ obligations.

5.2 Endorsing a contemporary understanding of disasters

As seen in the previous chapters, policymakers and judicial authorities within
and beyond the EU have often adopted an outdated conceptualization of dis-
asters, which in turn has perpetuated the misleading idea that disasters are
“acts of God” (Steinberg, 2000) or “natural events” beyond human control and
for which therefore the State cannot be held accountable. Transposed in the
refugee law field, this uncritical interpretation has inevitably compromised the
adjudication and outcome of a number of protection claims in the EU Member
States and well beyond, which have been swiftly dismissed without an in-depth
assessment as falling beyond the scope and requirements of international
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protection. As seen, among other arguments, disaster-related claims have usu-
ally been rejected because both the refugee status and subsidiary protection
require harm to be attributed to a clear actor, while disasters cannot be consid-
ered as a third party able to direct harm against a specific individual.

In opposition to this view, disasters need to be conceived, as well established
in disaster studies, as the combination between hazards and the wider social
context in which they unfold. In this way, judges would gain a better grasp on
potential patterns of inequality, discrimination, and harm that may have exac-
erbated the individual’s vulnerability to disasters and magnified their impacts.
By familiarizing with the contemporary understanding of disasters, judges
would therefore have a better grip on their impacts in terms of human rights
violations as well as their role in generating harm potentially appreciable,
depending on all the circumstances of the case, under refugee and human rights
law. In turn, this approach would support judges in better evaluating whether
disaster-related harm may qualify for international protection. This exercise is
possible only if a contemporary understanding of disasters is embraced. This is
what, among other relevant examples, the Italian Tribunals of Milan (2024)
and of Florence (2023a, 2023b) have done. In these cases, disasters have not
been reduced to the mere forces of nature, but have been rather looked at as the
product of State’s failure to protect in combination with inherent and contex-
tual factors of vulnerability, which disproportionately exposed the claimants to
disasters. In these cases, the Tribunals explored the multifaceted impacts of cli-
mate change and disasters in terms of violations of key socio-economic and
civil rights that have endangered the claimants’ dignity, while assessing the role
of the State in failing to prevent and protect against their adverse effect. In
addition, judges have evaluated the specific and direct impact of disasters on
the claimants at stake, investigating how disaster-related human rights viola-
tions were exacerbated by their personal characteristics and by the context in
which they live. This perspective has allowed Italian judges to unearth disasters
as a relevant element to be taken into account in the asylum adjudication pro-
cess. Most recently, the mentioned approach has been endorsed by a Tribunal in
a former EU Member State (the UK), where disasters have not only been con-
sidered as having severe psychological impacts but also as intersecting with dis-
crimination and corruption generating human rights violations.

A sound understanding of the nature of disasters would also support judges in
realizing the specific and particular impact that disasters have on the person con-
cerned according to their situational vulnerability. By acknowledging that it is the
social context that turns hazards into disasters, asylum judges would dress the
“right glasses”, allowing them to see the shape of vulnerability as well as to identify
the inherent and contextual factors that make certain people more exposed than
others to disasters. In turn, the vulnerability taxonomy developed by McKenzie,
Rogers, and Dodds applied in the context of disaster displacement does not only
contribute to identifying who is vulnerable to it, but also to explaining that people
do not simply end up living in displacement or in disaster-prone areas. Rather
there might be a wide range of intersecting factors behind these conditions.
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In turn, the combination of vulnerability lenses and a sound understanding of
disasters enables, as the Italian experience demonstrates, a more comprehensive
and in-depth consideration of the claimant’s predicament, whereby judges have
engaged in an intersectional evaluation of all relevant factors exposing them to
harm. The approach endorsed by Italian judges when assessing the need for
international or complementary forms of protection in the context of disaster
displacement took into account both the claimant’s inherent and contextual fac-
tors of vulnerability. In doing so, judges often refrained from using a catego-
ry-based approach to vulnerability, which led them to recognize protection to
individuals typically excluded from the list of vulnerable groups (Mayrhofer,
Ammer, and Wladasch, 2025), such as healthy men.

Finally, a contemporary meaning of disasters needs to be endorsed also by
policymakers at the national and supranational levels, in turn refraining from
adopting pieces of legislation perpetuating a limited or outdated definition of
disasters, such as in the case of the EU’s disaster legal framework. Given the
wide support for the adoption of a legally binding Treaty on the Protection of
Persons in the Event of Disasters based on the Draft Articles prepared by the
International Law Commission, the adoption of a modern understanding of
this notion, rooted in the social context, is all the more relevant.

5.3 Embracing an evolutive approach toward international protection norms

Atrticle 31 of the Vienna Convention on the Law of the Treaties (VCLT, 1969)
mandates that a treaty must be interpreted in good faith in relation to its con-
text, object, and purpose as well as to its text. An interpretation in good faith
of the 1951 Refugee Convention ensures, therefore, its effectiveness and respon-
siveness to contemporary challenges compelling people to leave their countries.
As observed, such an interpretation would ensure “that the benchmark for the
identification of relevant forms of serious harm does not stagnate, but rather
evolves in line with authoritative international consensus, social context and
contemporary legal norms” (Hathaway, 1990, p. 194). This position would
comply also with the Final Act (UN, 1951) attached to the 1951 Refugee
Convention in which the drafters expressed hope that

it will have value as an example exceeding its contractual scope and that
all nations will be guided by it in granting so far as possible to persons in
their territory as refugees and who would not be covered by the terms of
the Convention, the treatment for which it provides.

(IV.E)

An evolutive approach to international protection would therefore ensure an
interpretation in good faith of the instruments speaking to it as well as their
enduring relevance. This is what Lord Bingham meant in Sepet (UK House of
Lords, 2003), whereby he observed that
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The Convention must be seen as a living instrument in the sense that
while its meaning does not change over time its application will. Unless it
[...]1s seen as a living thing, adopted by civilized countries for a human-
itarian end which is constant in motive but mutable in form, the
Convention will eventually become an anachronism.

(para. 6)

The same applies to EU asylum law and its core mandate to offer an “[...]
appropriate status to any third-country national requiring international pro-
tection and ensuring compliance with the principle of non-refoulement”
(Article 78.1 TFEU).

The adoption of an evolutive approach to international protection is not
something new. Indeed, despite the initially limited application of the 1951
Refugee Convention in the mind of its drafters, its scope has been expanded by
judges over time so to bring grounds that were originally excluded from the
refugee status within its scope. Examples include gender-based violence,
domestic violence, trafficking in human beings, and sexual orientation
(Markard, 2017). Therefore, looking at international protection as a “dynamic
body of law” (UNHCR, 2005, p. 137) that wisely evolves — in due compliance
with the VCLT, authoritative international consensus, social context, and con-
temporary legal norms — would ensure its principled interpretation. A similar
approach should be endorsed in other contexts equally lacking recognition,
including disaster displacement, which may nevertheless carry a legitimate
need for protection.

In recent years, stakeholders like UNHCR (2023, 2024), PDD (2024), the
Refugee Law Initiative (2024), and the scholarship (Center for Gender and
Refugee Studies, Kaldor Centre for International Refugee Law, and Essex Law
School and Human Rights Centre, 2025) have all advocated for a principled
interpretation of international protection norms in the context of disaster dis-
placement and have contributed innovative insights into the circumstances
according to which people displaced in the context of disasters may find pro-
tection by leveraging States’ refugee and human rights law obligations. An evo-
lutive approach in the context of disaster displacement has been recommended
also by the highest Courts, including the ICJ and the Inter-American Court of
Human Rights in their advisory opinions. Such authoritative sources could
offer guidance to judicial authorities in the EU Member States on the adjudi-
cation of protection claims in the context of disaster displacement. This is
especially true for those EU jurisdictions, where domestic protection provi-
sions directly referring to disaster displacement have never been implemented
(such as in Finland and Cyprus). Judges are encouraged to give effect to the
recommendations enshrined in such advisory opinions, where relevant and
applicable, and to make full use of existing provisions to facilitate their princi-
pled interpretation in keeping with the position held by the ICJ, UN treaty
monitoring bodies (such as the UN Human Rights Committee), and UNHCR
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among others. The same holds true for those EU and non-EU countries
(Germany, Austria, France, the UK, Norway, and Switzerland) which lack a
dedicated provision on the matter but still have already provided protection in
the context of disaster displacement by endorsing an evolutive interpretation
of their respective State’s obligations in the field of refugee and human
rights law.

For their part, EU Member States could both leverage the guidance offered
by judicial and quasi-judicial bodies at the international level and better
familiarize with the experience of domestic Courts within and beyond the EU
with the aim to systematically identify and map national responses to disaster
displacement, in turn assessing the feasibility of leveraging (even some aspects
of) existing national protection measures in this context. Sharing national
experiences could help EU Member States to provide more concerted and
stable solutions to disaster displacement, while contributing to filling critical
gap in the data and research on the identification and potential implementa-
tion of national provisions. In this way, EU Member States would also meet
their commitments under relevant international arrangements, such as the
Global Compact for Migration (UNGA, 2018a) and the Nansen Initiative
(2015a).

5.4 Abandoning the logic of deterrence

The Union and its Member States have increasingly resorted to deterrence pol-
icies to curb asylum seekers’ arrivals. Chapter 3 has investigated the negative
impacts of these measures on the arrival of people displaced in the context of
disasters, their admission, and access to protection in the EU. These policies
have faced significant criticism because of their primary focus on containment,
the lack of human and refugee rights safeguards, the perpetuation of condi-
tionality of development aid upon cooperation in migration management, and
the absence of judicial scrutiny over those practices in light of their informal
nature, among others (Gkliati, 2024).

Several scholars (Costello, 2020; Gammeltoft-Hansen and Tan, 2017;
Gkliati, 2024) have already pointed out that the deterrence paradigm is failing
not only human rights and the rule of law, but even its own purpose and is
generating unexpected consequences. First, by preventing departures, imped-
ing admissions, and facilitating detention and return, deterrence policies are
having “an immense cost in human lives” (Costello, 2020, p. 18). In addition,
deterrence practices are not actually reducing or curbing arrivals in the EU nor
are they successful in combating trafficking or saving human lives. On the con-
trary, deep reliance on migration cooperation with strategic third countries to
meet EU’s goals has sometimes been exploited by the latter to advance their
own interests. Emblematically, Tiirkiye has instrumentalized migration to pres-
surize the EU to obtain further concessions and visa liberalization. Such
instrumentalization has not only distorted cooperation but has caused migra-
tion flows at the Union’s door, exactly what it aimed to avoid. Tirkiye’s
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exploitation of human lives to pressurize the EU adds to the list of concerns
on the presumption on which this Statement is based, namely that Tiirkiye is a
safe third country for returns from Greece (Ulusoy et al., 2025).

Moreover, the EU is not considering the fact that deterrence policies divert
movements from one country to another, usually placing an additional burden
upon third countries already hosting a great number of asylum seekers. These
countries may therefore decide to turn their back to the EU even in spite of the
socio-economic or political gains that they may get by managing migration, in
turn (and again) putting pressure on the EU. Emblematically, this is the case of
EU’s cooperation with Tunisia. In June 2023, ahead of a planned visit by
European officials, President Saied declared that Tunisia will not accept becom-
ingamigration “border guard” for other countries (Reuters, 2023). Furthermore,
several deterrence practices are not passing judicial scrutiny. Greek Courts are
increasingly censoring the designation of Tiirkiye as a safe third country at the
core of the EU-Tiirkiye Statement, halting expulsions to Tiirkiye (O’Flaherty,
2025), while detention centers in Albania are left empty because of judicial
interventions weakening the operability of the Italy-Albania Protocol.

Finally, deterrence policies are not cost-effective. Financial analyses of the
Italy-Albania Protocol (Italian Department of General Accounting of the
State, 2024) and the UK-Rwanda Deal (UK Home Office, 2024), for instance,
reveal the exorbitant costs behind the transfer of asylum seekers to third coun-
tries, which include payments to cover asylum processing and operational costs
for the people transferred; the investment in reception centers and detention
capacity; travel costs, food and lodging of officials operating abroad, ship char-
tering, and health insurance for Italian and UK personnel on mission abroad;
and the costs associated with the transfer of asylum seekers. Overall, the UK
government spent approximately 715 million pounds until June 2024, while the
Italian government allocated 653 million euros between 2025 and 2028. It is
therefore questionable for how long EU Member States (and European coun-
tries in general) will be able to sustain the massive costs of deterrence policies
and how to justify them to their electorate, especially in light of their ineffec-
tiveness. Indeed, the UK-Rwanda Deal has failed, whereas key concepts and
procedures on which the Italy-Albania Protocol is based are currently under
judicial scrutiny by national Courts and the CJEU.

Instead of engaging in expensive and human rights-breaching practices, EU
Member States could leverage the experience of other countries and make full
use of domestic immigration law categories — such as visits or tourism in the short
run and study, employment, and family reunification in the long-run (Cantor,
2021, p. 299) — that may more practically respond to, inter alia, disaster displace-
ment in keeping with what already advocated by the UN Global Compacts and
the Nansen Initiative’s Agenda, among others. In addition, protection avenues
should be foreseen when adaptation and mitigation strategies fail in order to
respond to the protection needs arising in the context of disaster displacement.

EU Member States are not requested to reinvent the wheel by creating a
brand new framework/provision/status for people displaced in the context of
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disasters, but rather to implement existing laws in a principled way by uphold-
ing their obligations under refugee and human rights law. A sound application
of existing norms in the context of disaster displacement would not “open the
gate” to large movements toward the Member States. The example of Italy is
illustrative. Despite being a front-line Member State, largely exposed to mixed
movements and migratory pressures, and despite offering a residence permit
expressly devoted to providing protection against calamities, this has not
translated into massive arrivals from third countries vulnerable to climate
change and disasters. As seen in Chapter 4, just over 300 requests for this per-
mit have been received in six years, from 2018 to 2024. That means 50 requests
per year across the whole country. Of these, just above 50% have been accepted.
It seems clear therefore that recognizing protection to people displaced in the
context of disasters would not place an additional burden on the EU Member
States, while contributing to closing the gap between those protected and
those excluded.

What this book has done (hopefully) is to show current and persisting chal-
lenges hindering not only the recognition and protection of people displaced in
the context of disasters in the EU but even their safe arrival and stay in the
territory of the EU Member States. These challenges have not only to do with
the way in which international protection is framed in the Qualification
Directive and Regulation, but rather interact with a wide range of factors,
including other relevant instruments under the CEAS; norms, policies, and
practices led by the EU and its Member States in the field of migration, devel-
opment cooperation, and external action, among others; and the way in which
disaster displacement is interpreted by competent authorities.

Gaps and questions remain. Further research is needed to better under-
stand the level of implementation of identified (and not identified) national
provisions, whose data is currently missing, as well as the role that domestic
immigration law categories beyond protection can play in responding to the
needs of people displaced in the context of disasters. Further investigation on
the role of Courts in contributing to a principled interpretation of existing
norms is also crucial to make international protection a truly dynamic body of
law. Finally, additional study is warranted to better grasp the interlinkages
between deterrence policies and disaster displacement and how the combina-
tion between the impacts of disasters and these measures may concur in pre-
venting departures and arrivals.
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