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Abstract

This article pursues three interconnected goals. First, it identifies key gaps in the literature on
asylum adjudication. It argues that, despite the global expansion of barriers limiting access to
asylum, existing research has focused primarily on Refugee Status Determination, leaving the
topic of access to asylum underexplored, beyond the Global North and single jurisdictions, and
employing limited socio-legal research methodologies. In response, the article advances a new
research agenda for studying adjudication on access to asylum, drawing on interdisciplinary
perspectives from legal, political, and socio-legal theories. To this end, it introduces a multi-
level analytical framework for examining asylum access adjudication, investigating the macro
(national), meso (court), and micro (individual) factors that influence judicial decision-making.
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1. Introduction: the limited focus on asylum access adjudication in
migration studies

In an era of growing forced migration due to humanitarian crises, states are increasingly erecting physi-
cal and legal barriers® to deter refugees’ access to international protection procedures. These measures
include pushbacks, border walls, detention, externalization of asylum procedures, and the imposition of
systematic procedural and bureaucratic obstacles to formalizing asylum claims. Governments have in-
tensified efforts to limit access to asylum through such tactics (Bosworth et al. 2018; Gammeltoft-
Hansen and Tan 2021; Moreno-Lax 2024), contributing to what has been described as “the physical, on-
tological, and political death of asylum itself” (Mountz 2020). Recent developments—such as the UK’s
Rwanda asylum plan, the Italy-Albania Protocol, Pakistan’s Illegal Foreigners Repatriation Plan, and the
suspension of asylum in Poland and the United States—underscore a global trend toward mass deporta-
tion, the outsourcing of asylum processing, and the circumvention of judicial oversight. Against this
background, understanding how courts scrutinize such barriers is more urgent than ever.

Barriers to accessing asylum or international protection procedures refer to measures, arrangements,
approaches, implementation practices, or structures that impede access to asylum. They can be implemented by

state actors and others (if tolerated by the state); be of a practical or legal character, and pertain to administrative
or judicial spheres.
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Yet scholarship has disproportionately concentrated on Refugee Status Determination (RSD),
overlooking the distinct phenomenon of asylum? access adjudication-the judicial examination
of whether individuals are even permitted to lodge a claim, as opposed to whether they meet ref-
ugee criteria.® This article advances the argument that the courts’ role in mediating access to
asylum deserves systematic socio-legal study.

Imagine Fatima, a young woman fleeing persecution who crosses from Serbia into Hungary,
clearly expressing her wish to claim asylum. Instead of registering her claim, the police returned
her under a readmission agreement without individual assessment. Her request never reaches
the competent authority (RSD). This vignette illustrates the crucial distinction between access to
asylum and RSD, a distinction still underexplored in research on courts.

We make three contributions. First, we review and map the fragmented literature, showing how
existing studies remain geographically skewed toward the Global North, often privileging international
over national courts, and focusing narrowly on specific barriers such as pushbacks or
detention. Second, we conceptualize asylum access adjudication as a field in its own right,
distinct from but complementary to RSD research, and requiring an interdisciplinary lens that
integrates law, political science, sociology, and critical border studies. Third, we propose a multi-level
analytical framework—examining macro (legal-political), meso (institutional-organizational), and
micro (individual) factors—to guide future socio-legal research.

By distinguishing between RSD and asylum access adjudication, this article reframes the judi-
cial role in migration governance. Courts are not only arbiters of refugee status; they also deter-
mine whether individuals can enter the system at all. Recognizing this distinction shows a
critical yet underexplored dimension of global asylum protection.

Research on how courts scrutinize barriers to asylum access is crucial. Courts are responsible
for determining the legality of barriers, interpreting international obligations, and setting prece-
dents, despite arguments that their role in immigration governance is overestimated (Vallinder
1994, Hirschl 2008; Sterett 2016). Nevertheless, several cases challenging asylum access barriers
have reached courts globally and have been found unlawful.* However, courts may also uphold
the legality of such barriers® or remain silent, allowing governments to implement them. For ex-
ample, Greek national courts have remained mainly silent despite well-documented, systematic
pushbacks at the country’s borders, allowing such practices to continue unchallenged (GCR,
HIAS, and RSA 2025). While scholars from fields such as legal studies, legal geography, anthro-
pology, sociology, and political science have examined broader judicial and socio-legal dynamics
within RSD (Hamlin 2014; Gill et al. 2025), few have specifically investigated how courts engage
with legal and procedural barriers that prevent asylum claims from being lodged or assessed in
the first place. This article addresses this gap by focusing on “asylum access adjudication”—a
largely untheorized domain where border practices and judicial remedies intersect.

Existing research suffers from four main limitations: a narrow focus on certain barriers; lim-
ited geographical coverage, particularly in the Global South; prioritization of international courts
(Baumgartel 2019; Gali et al. 2021); and insufficient multidisciplinary assessment. Studies of
Egypt, Turkey, and Kenya (Abdelaaty 2021) or Mauritius (Mujuzi 2019) highlight how state practi-
ces and court structures shape access, but such insights remain rare. Such variation has led to

2 Asylum’ denotes the protection a state grants on its territory to non-citizens who seek it, and it includes a legal

status that protects against refoulement and provides a right to stay.

3 Refugee Status Determination (RSD), which is defined as the legal or administrative process by which govern-
ments or other actors, such as UNHCR, decide whether an individual seeking protection qualifies as a refugee under
international, regional, or national law.

4 For instance, on the legality of the UK-Rwanda deal, see AAA (Syria) and Ors, R (on the application of) v
Secretary of State for the Home Department [2023] UKSC 42 (15 November 2023); on the legality of structural bar-
riers such as lack of a national asylum law and denial of asylum based on unlawful entry, see Hashmat Ullah v.
Interior of Ministry, W.P. No. 4840/2023, Peshawar High Court; systemic pushback practices in Italy, see Tribunal of
Rome, no 22917/2019, 28 November 2019.

On prevention of entry and border detention, see Brazil -Superior Tribunal de Justica (STJ) N° 3522 - SP (2024/
0452510-2), 01 December 2024; on Spanish pushbacks at Ceuta and Melila, see ECtHR, N.D. and N.T. v. Spain,
Applications nos. 8675/15 and 8697/15, Grand Chamber judgment of 13 February 2020 and Spanish Constitutional
Tribunal Spain, case no. 2896/2015/judgment 172/2020, constitutional instance (constitutional challenge), 19
November 2020, ECLI:ES:TC:2020:172.
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discrimination among refugee groups and restricted access to asylum, as also documented in re-
search on the Middle East (Tsourapas 2017; Janmyr 2021; Sahin-Mencltek and Yilmaz-Elmas
2024). This selectivity is shaped by multiple factors, including demographic and economic con-
siderations, security concerns, and international relations with neighboring countries (Abdelaaty
2021). Other studies indicate additional barriers in jurisdictions not part of the 1951 Refugee
Convention and/or not having domestic legislation on asylum, such as Pakistan and India
(Mehrotra and Bhardwaj 2022; Kazmi 2024). In many of these countries, refugee protection is
partially or fully delegated to UNHCR (Janmyr 2021). However, its effectiveness strongly depends
on government cooperation and can change rapidly, leading to the mass deportations of refugees
(Human Rights Watch 2023). The variety of states’ practices and omissions resulting in barriers
to access asylum gives rise to different challenges while reflecting on the role of courts and
highlighting the need for expanded socio-legal research on the role of courts across the globe.
Additionally, variations in court characteristics—such as institutional structure and indepen-
dence from the executive branch—make it worth investigating the behavior of national courts
across the globe.

National courts worldwide play a critical role in shaping refugee law (Costello 2023), yet their
role in asylum access adjudication remains underexplored. Divergent rulings between national
and international courts risk undermining the consistency of protection, and systematic data
collection across jurisdictions is complicated by linguistic diversity, dispersed case law, and var-
ied court hierarchies. Moreover, how national courts decide depends not only on legal norms but
also on contextual features such as judicial independence, constitutional design, and the types
of judicial or quasi-judicial bodies involved-whether criminal, civil, administrative, or special-
ized asylum tribunals. This fragmentation underscores the need for closer compara-
tive research.

Building on calls to integrate empirical insights into refugee legal studies (Gammeltoft-
Hansen and Ghezelbash 2024), this article advances a socio-legal framework for studying asylum
access adjudication. It combines socio-legal theory, critical border studies, and comparative judi-
cial behavior to capture the interplay between legal norms, political pressures, and institutional
arrangements. The framework identifies macro (legal-political), meso (institutional-organiza-
tional), and micro (individual) factors influencing decision-making, and outlines key research
questions for each level. By addressing both the variety of adjudicatory bodies and the fragmen-
tation across jurisdictions, it provides a basis for a systematic and comparative research agenda.

2. Aliterature review for asylum access adjudication research

Scholars have explored asylum adjudication using diverse disciplinary perspectives, including
empirical legal research (Gammeltoft-Hansen and Ghezelbash 2024), political science (Zaun
et al. 2024), legal geography, and anthropology (Gill et al. 2025), employing both qualitative and
quantitative methods (Piccolo et al. 2023). While most of this work concerns RSD, its insights can
inform asylum access adjudication, provided its distinctive features are recognized. However,
understanding asylum access adjudication requires integrating RSD scholarship with other rele-
vant literature, recognizing its unique aspects. Considering these differences, multidisciplinary
and empirical research on how courts adjudicate barriers to asylum should also rely on other
contributions from migration studies. Notably, the article suggests that refugee studies can ben-
efit from the growing legal research specialized in barriers to access asylum, from empirical
studies on immigration adjudication, especially those focusing on immigration detention and
returns, and from the theoretical insights coming from critical security and border studies.

2.1 The contribution of RSD research to understanding asylum access
adjudication

RSD research across law and social sciences has deepened our understanding of asylum adjudi-
cation by analyzing both outcomes and processes. Studies adopting quantitative methods have
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investigated how individual attributes—such as gender or professional background—and organi-
zational elements, like caseload composition, interact to influence decisions (Ghezelbash,
Dorostkar and Walsh 2022). For instance, research on Austrian asylum judges demonstrates that
gender bias in rulings shifts depending on the gender balance of their caseloads (Ecker et al.
2020). This literature confirms the need to look at the interactions between institutional, organi-
zational, and individual levels to investigate asylum outcomes in courts.

The same emerges from the research focusing on the RSD process. Qualitative research, pri-
marily in Europe and the US, has examined first-instance and appeal decision-making (Jubany
2017; Tomkinson 2018; Hamlin 2014; Gill et al. 2025), highlighting how institutional design, back-
log, and managerial pressures shape adjudication. Although research in the Global South is
growing (Jalil and Hoffstaedter 2024; Vijayaraghavan and Shetye 2025), it remains limited and
rarely court-focused (Costello 2023; Ozkul and Nalule 2023). This literature confirms the rele-
vance of studying the interaction between macro, meso, and micro levels, showing how institu-
tional configuration and the degree of court isolation (Hamlin 2014), as well as organizational
dynamics such as backlog and managerial pressures (Thomas 2011), shape the decision-making
in RSD. Additionally, research shows that individual practices are not only shaped by contextual
factors but can also influence them through intentional or unintentional strategies developed at
the front line (Tomkinson 2024; Gill et al. 2025).

Moreover, socio-legal scholarship on RSD has been instrumental in exploring how the practi-
ces, relationships, and power dynamics among actors influence asylum adjudication in courts.
Particularly, it has examined credibility assessment, courtroom practices, and the role of lawyers
and interpreters in shaping the adjudication process (Kobelinsky 2015; Vogl 2024; Gill et al. 2025).
Insights from linguistics and psychology underscore how language barriers, interpreter short-
ages, and trauma can distort testimony and credibility judgments (Maryns 2006; Herlihy et al.
2012). Research on COI further shows how expert evidence can reinforce power imbalances
(Vogelaar 2021).

Despite these contributions, asylum access adjudication presents distinctive challenges com-
pared to RSD. It is often more legalistic, relying less on oral testimony and more on documentary
or circumstantial evidence, which is difficult to obtain in pushback and deportation cases where
states conceal unlawful practices (Asad 2019; Alpes and Baranowska 2025). Limited legal aid and
inadequate interpretation in detention centers or hotspots further obstruct access to courts
(Equal Legal Aid 2025). Fast-track border procedures grounded in “safe country” designations
raise additional concerns about whether courts meaningfully scrutinize such classifications
(Vogelaar 2021). These distinctive features highlight the need for a dedicated analytical lens,
since evidentiary burdens, procedural constraints, and the partial participation of asylum
seekers make access adjudication qualitatively different from RSD.

Institutionally, the courts handling asylum access and RSD often differ. Access to asylum
issues may fall under non-specialized courts, such as criminal courts dealing with border deten-
tion. For example, while RSD in France is well-studied at the Cour Nationale du Droit d’Asile
(Hambly and Gill 2020), less-explored administrative or criminal courts handle pushbacks or de-
tention cases. The norms governing asylum access also differ from RSD, intersecting with areas
like the law of the sea, international humanitarian law, and criminal law (Mitsilegas et al. 2020).
Pushbacks at sea, supported by externalization agreements, involve varied legal tools, making
the field more complex than RSD. Judicial discretion in asylum access tends to be broader due to
the informality of barriers like detention and pushbacks. Additionally, asylum access involves
core state sovereignty issues, such as border control, often seen as political questions (Costello
and Mann 2020; Spirig 2023). While RSD adjudication is already subject to political pressures,
asylum access adjudication often faces even greater challenges, as governments frame access to
asylum policies as matters reserved to the political branch.

Recent developments in Italy illustrate this dynamic. The government’s externalization poli-
cies triggered direct clashes with the judiciary: Italian courts’ refusal to validate the detention of
asylum seekers in Albania, which effectively derailed the initial externalization plan, prompted
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sharp reactions from the executive. These included personal attacks on judges, attempts to dele-
gitimize judicial institutions, and legislative reforms designed to circumvent unfavorable rulings,
such as altering courts’ jurisdiction (Vassallo Paleologo 2024). In the USA, the executive has
responded to judgments against restrictive access measures by introducing functionally similar
policies on the same legal basis, or based on new legislation reiterating previous executive orders
that federal courts had struck down. For example, a federal court enjoined the executive from
continuing to implement the Migrant Protection Protocols (MPP) (the “Remain in Mexico” pro-
gram), finding it inconsistent with federal legislation and improperly enacted as a matter of fede-
ral administrative law.® However, in 2025, Congress is considering legislation that would require
their reinstatement (the “Make the Migration Protection Protocols Mandatory Act of 2025”). As a
whole, Congress has largely ceded authority over the US asylum system to the executive (Schrag
et al. 2023), limiting the scope for courts to intercede in access-to-asylum cases.

At the organization level, constraints are even more acute in asylum access adjudication than
in RSD. Tight deadlines and limited resources at borders or in detention settings often leave
courts with little capacity to provide meaningful oversight (Schrag et al. 2023). For example,
Italian border procedures—introduced in 2018, revised in 2023, and extended to Albania under
the bilateral protocol—require judges to validate detention within 48 hours, generating a heavy
caseload without corresponding increases in judicial staff, a problem publicly denounced by
presidents of Italian Courts of Appeal (Vassallo Paleologo 2024). Lawyers challenging unlawful
practices such as pushbacks often depend on interim measures, but national courts face emer-
gency deadlines of only weeks or months, straining judicial capacity and limiting accountability.
In Chile, expulsions and pushbacks are reviewed under expedited remedies like recurso de
proteccién or amparo, which require judges to rule within days, compressing judicial scrutiny into
minimal timeframes (Chilean Constitution, Arts. 20-21). In Brazil, the Federal Police’s summary
deportations—especially during COVID-19—Ileft courts only hours or days to respond through ur-
gent habeas corpus petitions, forcing judges to decide without full evidentiary records. One 2016
attempt to deport indigenous people en masse was halted only because a federal judge, under
extreme pressure, issued precautionary measures via collective habeas corpus as buses
approached the Venezuelan border (De Campos and Lins 2021). Across these contexts, tight
timelines in asylum adjudication magnify political pressure on courts, highlighting the need for
focused research distinct from broader RSD studies.

At the individual level, asylum seekers’ perspectives—which remain underexplored in the
field (Gill et al. 2025), risking the perpetuation of institutional biases and overlooking their lived
realities—must also be considered. Asylum access research can highlight additional obstacles
beyond those in RSD. Consider, for instance, asylum seekers’ precarity and extraterritorial loca-
tion after pushbacks, the peculiar procedural obstacles they may experience, and the strategies
they can implement to access justice. We thus argue for studying asylum access adjudication by
enriching the multidisciplinary RSD research framework with other disciplines and examining
how courts address the legal, physical, and procedural barriers asylum seekers face, mindful of
the specificities of this first phase of the asylum adjudication. Such an approach would provide a
richer understanding of the legal, political, and social dynamics that shape asylum access
adjudication.

2.2 Contribution from migration and refugee studies beyond RSD

Legal norms governing asylum access adjudication vary by barrier, shift rapidly with political
sensitivity, and involve intertwined sources at international, regional, and domestic levels. To
navigate these complex regimes, research can draw on legal scholarship examining barriers to
asylum, even though it has rarely focused on courts. Since the so-called EU “refugee crisis”,
scholars have increasingly analyzed the legality of externalization, physical barriers, and restric-
tions on rescue operations (Janmyr 2017; Spijkerboer 2018; Costello and Mann 2020; Goldner and
Nagy 2021).

® Innovation Law Lab v Wolf (9th Circuit, 28 February 2020), No. 19-15716.

GZ0Z J8qWBAON | | Uo Jasn eubojoq Ip BlISISAIUN S[esjusd BoIpawolq Boa)olqiq Aq 6.1/ 1 £8/6904e8)/sil/S601 0 | /10p/alo1e-soueApe/sil/wod dno-olwapese)/:sdyy Wwolj papeojumoq



6 | A.Laccheiand M. Moraru

Because courts handling asylum access often differ from those responsible for RSD, insights
from broader migration adjudication studies are valuable, especially on immigration detention
and the intersection of asylum and return (Eagly et al. 2018; Moraru et al. 2020; Angeli and
Anagnostou 2022). These underscore the need for interdisciplinary approaches that combine
empirical and legal analysis. Socio-legal research further shows that courts operate within politi-
cal and social contexts (Latour 2020). Critical security studies, legal geography, and sociology
highlight how detention, criminalization of sea rescue NGOs, and solidarity initiatives form part
of a broader governance landscape (Tazzioli 2018; Cusumano and Bell 2021). The global trend of
“crimmigration” has reshaped asylum law, raising questions about how courts interpret asylum
access alongside criminal law (Salamon et al. 2020; Alagna 2024).

This literature also interrogates the political function of categories such as “migrant” and
‘refugee”. Abdelaaty and Hamlin (2022) show how states deploy the binary strategically to justify
exclusions—for example, portraying airport asylum claims in Brazil as merely opportunistic
strategies to circumvent border controls (Ministry of Justice and Public Security 2024). Such nar-
ratives, potentially affecting courts, delegitimize protection requests and enable summary returns.

Finally, research on asylum access adjudication can benefit from border studies, which refine
concepts of “access” and “barriers”, showing how physical and non-physical borders are interwo-
ven (Mezzadra and Neilson 2013; Tazzioli 2020, 2022). This literature stresses on-the-ground
dynamics and the agency of diverse actors (Coté-Boucher et al. 2014), but courts remain under-
studied despite their crucial role in asylum policy implementation (Bonjour 2016; Johannesson
2018). Courts’ interpretations of “non-entry,” border proximity, or indirect state responsibility in
pullbacks shape migration governance in practice.

As Gazzotti (2023) shows for Melilla and the Canaries, courts are not neutral arbiters but ac-
tive in (re)making border spaces. Legal constructions of borders-such as defining where entry
occurs or how extraterritorial responsibility applies—can legitimize or contest state practices.
Spanish courts have upheld pushbacks in Ceuta and Melilla by denying legal entry,” while
Italian courts have found authorities responsible for Libyan pullbacks.? In contrast, the ECtHR
recently declared inadmissible a complaint on “refoulement by proxy,” showing how judicial
interpretations diverge even on similar facts.’

3. Proposed research agenda to investigate asylum access adjudication

Relying on these scholarships within migration and refugee studies, we argue that a multi-level
framework is advantageous for studying asylum access adjudication from a multidisciplinary
perspective. To this end, we propose an analytical framework that integrates the macro (na-
tional), meso (court), and micro (individual) levels of analysis to examine the influences on asy-
lum access adjudication (Fig. 1). Our proposed multi-level theoretical framework draws on socio-
legal theory, critical border and security studies, and comparative judicial behavior to conceptu-
alize asylum access adjudication as a complex, multi-level process.

At the macro level, we build on theories of judicial independence, legal pluralism, and rule-of-
law scholarship (Kosat 2018; Epstein et al. 2021), which highlight how constitutional structures,
political discourse, and international obligations influence courts’ ability and willingness to scru-
tinize state-imposed access restrictions. Courts operate within different legal traditions and po-
litical regimes, and their interpretations of asylum access are shaped by institutional design and
broader power configurations. Additionally, understanding asylum courts and their role in shap-
ing (or not) barriers to access asylum cannot be limited to the judicial setting, and what occurs in
the broader socio-political context in which they are located must be considered. For instance,
the same model of asylum access adjudication will operate differently in various socio-legal con-
texts (Blisa and Kosaf 2020).

Spanish Constitutional Tribunal, case no. 2896/2015/judgment 172/2020, constitutional instance, 19 November
2020, ECLLI:ES:TC:2020:172.
& Tribunal of Rome, Judgment no. 4782/2021, 26 June 2024.
° ECtHR, S.S. and Others, Appl. No. 21660/15, decision of 20 May 2025.
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| MACRO

- Law and legal procedures
- Socio-political context
- Institutional configuration
- Configuration of actors

| MESO | MICRO

- Organizational setting - Socio-demographic
- Organizational resources characteristics
- Organizational culture - Attitudes and beliefs

Figure 1. Factors influencing asylum access adjudication at the macro, meso, and micro levels. Asylum
access adjudication is influenced at the macro level by law and legal procedures, the socio-political context,
the institutional configuration of courts, and the configuration of actors. At the meso level, the
organizational setting, organizational resources, and organizational culture are important factors. It is also
influenced at the micro level by the socio-demographic characteristics of involved actors and their attitudes
and beliefs. These levels of analysis are interconnected. Source: authors’ elaboration.

At the meso level, research should engage with public administration research and legal geog-
raphy, which reveal how the internal functioning of courts—including resource allocation, spe-
cialization, spatial distribution, and managerial cultures—shapes asylum adjudication (Thomas
2011; Gill et al. 2025; Tomkinson 2024). Courts are embedded in administrative infrastructures,
which play a role in the effect of macro-level pressures and enable or constrain individual deci-
sion-makers.

At the micro level, our framework draws on attitudinal theories of judicial behavior (Epstein
and Knight 2013), courtroom ethnography and legal anthropology (Kobelinsky 2015; Glyniadaki
2024), and linguistic research on the challenges of mediation under resource constraints
(Maryns 2006; Maréchal 2025). These perspectives help capture how judges, lawyers, inter-
preters, and asylum seekers bring their personal beliefs, professional identities, and strategic
agency into adjudication. Judicial discretion, levels of trust in applicants, professional experi-
ence, and language barriers all shape outcomes in ways that cannot be explained by legal
rules alone.

Together, these theoretical strands inform our multi-level analytical model, allowing us to ex-
amine how courts mediate access to asylum in diverse contexts, with varying institutional, polit-
ical, and normative constraints. This framework facilitates a systematic and comparative
research agenda that moves beyond doctrinal analysis to capture the embedded, contingent,
and contested nature of judicial decision-making on asylum access.

We argue that the macro, meso, and micro levels are tightly interconnected, and research
should focus on how these influences interact to shape asylum access adjudication.
Characteristics of asylum adjudication often emerge from multiple levels. For example, speciali-
zation in asylum varies widely across jurisdictions, with some countries using specialized courts
or mandatory judicial training (macro level). At the same time, meso-level factors, such as local
resources, internal training, docket management, and case allocation, also have a role, as do
micro-level factors like the experience of judges and lawyers. Interactions among levels occur
since influences at one level often affect others. For instance, judicial appointments (macro
level) can affect judges’ backgrounds (micro level), while personal motivations (micro level) are
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shaped by the work environment (meso level). Empirical work demonstrates how systemic pres-
sures, such as asylum backlogs, are mediated through institutional settings and individual prac-
tices. Tomkinson (2024) illustrates this interplay, demonstrating how public administration
structures influence court resources, procedural discretion, and transparency, reinforcing the
need to study the layered interplay of factors at all levels.

Comparative socio-legal research on asylum access adjudication remains underdeveloped,
yet it offers crucial insights. Notably, a multi-level framework examining macro, meso, and mi-
cro factors enables scholars to capture how socio-political contexts, legal frameworks, and court
structures shape judicial outcomes. This approach aligns with comparative judicial behavior
scholarship, which highlights how institutional design, political pressures, and professional cul-
tures influence courts across jurisdictions (Epstein et al. 2021). Applied to asylum, it reveals how
judges interpret barriers such as pushbacks or externalization and whether they safeguard core
principles of natural justice—fair hearing rights, equality of arms, and procedural transpar-
ency—across divergent legal systems.

Research on asylum access adjudication on national cases can also enrich the analysis by
reflecting on the interconnection between levels and the influence across scales. Micro, meso,
and macro factors may have different configurations at various scales. Consider, for instance,
the meso level, particularly court resources, which often vary within the jurisdiction in decen-
tralized judicial systems. Local scales can also be relevant at the macro level, especially in fede-
ral states. For instance, in the same jurisdiction, there could be different legal provisions or
different courts responsible for the same barrier across the state. Adjudication of asylum and
border disputes is often dispersed across different judicial bodies. Notably, unlike RSD, asylum
access adjudication is marked by a plurality of procedural frames, dispersed across administra-
tive, criminal, civil, constitutional, and emergency law. The forum in which claims are heard
determines remedies, evidentiary standards, and timelines, shaping whether barriers such as
pushbacks or externalization are upheld or struck down. This fragmentation highlights both lim-
its and opportunities: criminal courts may privilege public order, while constitutional courts em-
phasize fundamental rights. For instance, in Italy, detention in border procedures is regulated
both by immigration law and emergency decrees, with validation split between justices of the
peace and ordinary courts depending on context. In Chile, forced returns are reviewed by the
Supreme Court’s Criminal Chamber (Third Chamber), while administrative obstacles like refusal
to register claims fall to the Constitutional Chamber (Second Chamber). In South Africa, jurisdic-
tion is fragmented: asylum cases may reach administrative, criminal, or constitutional courts;
the Supreme Court of Appeal decides non-constitutional issues, but constitutional matters ulti-
mately go to the Constitutional Court.

Positioning asylum access adjudication within debates on comparative judicial behavior also
connects it to comparative international law. International norms are applied differently across
jurisdictions, and asylum cases illustrate this divergence (Roberts et al. 2018). Courts’ varying
interpretations of non-refoulement expose both convergences, such as recognition of interim
remedies, and divergences, such as evidentiary standards for pushback claims, raising broader
questions about the universality of due process in refugee protection.

3.1 Macro level

Law and legal procedures establish the foundational framework for studying asylum access adjudi-
cation, structuring decision-making, and evolving with societal values and political pressures.
Yet more empirical research is needed to understand their influence, especially in comparative
studies (Eptain et al. 2021). Asylum access adjudication involves navigating multiple legal sour-
ces, including international treaties such as the 1951 Refugee Convention, regional instruments
like the Cartagena Declaration, domestic law, and UNHCR guidelines. Their intersection can fos-
ter varied interpretations and reduce consistency (Storey 2023). Research could examine how
courts apply principles like non-refoulement in signatory versus non-signatory countries
(Ayan 2021), and how their interpretations shape barriers to access asylum. Federal states add
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complexity: India, which lacks a refugee law and has not signed the Convention, relies on a
patchwork of norms with significant state variation (Vijayaraghavan and Shetye 2025). Empirical
research on RSD shows procedures matter. Higher evidentiary burdens lower recognition rates
(Hamlin 2014), while extensive procedural rights such as legal counsel and suspensive appeals
favor positive outcomes (Van Wolleghem and Sicakkan 2025). These constraints, even more per-
vasive in asylum access, require investigation. Procedural dynamics situate discretion within
structural contexts, echoing Marshall’s (2025) call to account for “systemic luck.” Access to jus-
tice in pushback cases often depends on evidentiary requirements that are nearly impossible to
meet (Alpes and Baranowska 2025) or on overly formalistic rules that block review (GCR, HIAS,
and RSA 2025). Such constraints, embedded in the legal framework, profoundly shape asylum
access outcomes. Yet research rarely compares how different procedural frameworks affect ac-
cess adjudication across jurisdictions, leaving gaps in the understanding of systemic disparities.

The socio-political context is another macro-factor. Political and public discourse influence asy-
lum adjudication (Gibney 2018), with cultures of suspicion shaping credibility assessments
(Kobelinsky 2015; Johannesson 2018). Existing studies confirm the need to examine how dis-
course frames access decisions. Alagna (2024) shows Italian judicial interventions in sea rescues
were shaped by criminalization rhetoric, while examples from the United States and Brazil con-
firm how electoral politics politicize access (Filomeno and Vicino 2021; Brumat and Vera
Espinoza 2024; Human Rights Watch 2025).

Recent RSD studies connect anti-immigrant discourse with the rule of law and judicial inde-
pendence. Independent courts mitigate negative effects (Zaun et al. 2024). Research on institu-
tional configuration—court types, appointment systems, oversight—shows these factors shape
decision-making (Hamlin 2014; Moraru et al. 2020; Van Wolleghem and Sicakkan 2025). Dialogue
with scholarship on judicial independence and governance (Kosat 2018) can enrich asylum ac-
cess studies. At the regional scale, institutional design matters too. The CJEU issues binding rul-
ings across all member states, unlike the Inter-American Court of Human Rights (Martins
Casagrande 2021)). Research on judicial dialogue in the EU (Mayoral and Torres Pérez 2018;
Passalacqua 2021) shows how supranational courts influence national law, but asylum access
remains underexplored even though they are increasingly asked to adjudicate on the legality of
barriers to accessing asylum, as demonstrated by recent ECtHR and CJEU judgments on Italy.*

The configuration of actors is equally crucial. Interactions between governments and courts, or
within the judiciary itself, shape outcomes. Insulating adjudication bodies from politics can
streamline decisions but reduce precedent-setting (Hamlin 2014). Executive pushback also mat-
ters: the Greek government re-designated Tirkiye as a safe third country after the annulment by
the Council of State (GCR and RSA 2025). Divergent rulings within jurisdictions further illustrate
variation: Greek administrative courts issue inconsistent detention jurisprudence (Angeli and
Anagnostou 2022); US federal circuits interpret asylum differently (Ramji-Nogales et al. 2009);
Brazilian courts have split over habeas corpus for travelers in transit'’; and South Africa’s courts
have disagreed over administrative barriers.*? Such divergences highlight the importance of ver-
tical and horizontal judicial interactions. Courts also interact with legal and non-legal
intermediaries, including NGOs, bar associations, and journalists. Legal representation increases
positive outcomes and shapes the adjudication process (Ryo and Peacock 2019; Stoufflet 2025),
while NGOs facilitate mobilization and protect rights (Kawar 2015; Van der Pas 2024). Strategic
litigation in access cases highlights their importance in acting as bridges between migrants and
courts (Pijnenburg and Van Der Pas 2022), especially in collecting evidence to counter state con-
cealment of pushbacks (Alpes and Baranowska 2025). The influence of international organiza-
tions on asylum access adjudication is finally crucial. Ozkul and Nalule (2023: 22-25) note that
UNHCR’s role in RSD, especially in countries with a mandate, requires more academic

10 ECtHR, S.S. and Others (2025); C-758/24 Alace and C-759/24 Canpelli, ECLI:EU:C:2025:591.
11 Civil Writ of Mandamus No. 5007368-86.2024.4.03.6119, 6th Federal Court of Guarulhos, 23 Oct. 2024; STJ No.
3522-SP, 1 December 2024.

2 South African Constitutional Court, Ashebo v. Minister of Home Affairs and Others (CCT 250/22) [2023] ZACC
16; and 2) Supreme Court of Appeal, Bula v Minister of Home Affairs [2011] ZASCA 209, 2012 (4) SA 560 (SCA).
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exploration. Finally, international organizations shape adjudication. UNHCR's delegated role in
RSD remains underexplored (Ozkul and Nalule 2023), and its influence depends on state rela-
tions (Ozkul and Welfens 2025). Denial of access to detention centers, as in Malaysia since 2019,
curtails its role (UNHCR Malaysia 2021). Future research should examine how courts engage
with these dynamics.

Across scales, the configuration of legal frameworks, institutions, actors, and intermediaries
shapes asylum access adjudication. Box 1 summarizes future research topics at the macro level.

Box 1. Research trajectory in asylum access adjudication at the macro level

* How do legal traditions and constitutional configurations shape asylum access
jurisprudence?

¢ In what ways do political discourse, judicial independence, and anti-immigrant
rhetoric influence access adjudication?

* How do international norms (e.g. non-refoulement) interact with national legal
regimes, especially in non-signatory countries?

* What role do supranational courts play in diffusing or harmonizing legal standards?

* How do legal and non-legal intermediaries guarantee access to justice in asylum
access adjudication?

3.2 Meso level

Research on RSD from various disciplines emphasizes the importance of organizational settings:
consistent with broader judicial organizational studies (Cohen 2002), factors such as the size,
number, and composition of decisional units have been examined, revealing their role in shaping
asylum decisions (Spirig 2018).

One key organizational feature is specialization. Studies in RSD demonstrate its potential to en-
hance decision consistency (Legomsky 2007) and enable appellate judges to assess lower courts’
expertise and challenge administrative decisions more effectively (Stobb and Kennedy 2024). In
the same vein, Van Wolleghem and Sicakkan (2023) show that administrations’ prior experience
in asylum matters leads to fairer outcomes when facing political pressures. Further research can
enlarge this literature, asking what role specialization has in shaping courts’ decision-making on
barriers to asylum access, always considering that specialization operates at multiple levels:
macro-level considerations like institutional frameworks, meso-level influences such as court
caseloads and docket management, and micro-level elements like judges’ individual experience
with asylum cases. Additionally, it can vary across scales, with possible differences within the
jurisdictions, especially in federal states and decentralized judicial systems. Finally, it can
strongly depend on the types of barriers. A court can develop a specialization on pushbacks, due
toits jurisdiction over these types of issues, but not for other barriers related to access to asylum.
In this regard, it is worth noticing that while specialization in RSD can help inform research into
specialization in asylum access adjudication, they are still different fields. Particularly, access to
asylum is more widespread among various courts and pertains to an extensive range of practi-
ces, which may limit specialization.

Another crucial aspect emerging in RSD research that asylum access adjudication must con-
sider is the degree of centralization. Legal geographers and border studies scholars highlight the
spatial dimensions of asylum processes, showing how the location of legal proceedings affects
asylum seekers. For instance, refugee detention centers in remote areas can hinder their ability
to file claims or assert their rights in court (Mountz 2011). This isolation limits communication
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with advocates or attendance at hearings, potentially affecting outcomes or appeals, which may
be dismissed if the appellant cannot appear in court, making physical inaccessibility a signifi-
cant barrier. Externalization policies further obstruct access to courts by conducting screening
and asylum processes in remote locations, within or beyond national borders (Williams and
Mountz 2016).

These perspectives underscore how meso-level factors, such as organizational structures and
spatial arrangements, profoundly shape asylum adjudication. Greece offers a clear illustration.
For asylum seekers confined to peripheral centers, particularly on the islands, justice is espe-
cially difficult to reach. Access to legal representation is limited, as only a handful of specialized
NGOs and lawyers operate in these areas, and requesting legal aid requires an in-person applica-
tion. This procedural requirement effectively undermines the right to legal assistance, given the
prohibitive travel costs and logistical barriers faced by most asylum seekers (Equal Legal Aid
2025). Moreover, until recently, some courts demanded in-person attendance at hearings, even
for applicants located in remote facilities. Those who failed to appear risked their applications
being declared inadmissible—a practice condemned by the CJEU.*® The burdens imposed by ge-
ography and logistics, therefore, significantly weaken the right to an effective remedy, demon-
strating how the spatial configuration of adjudication directly impacts access to justice.

Research on RSD has shown that courts’ organizational settings and geographical location are
closely tied to a key meso-level factor: organizational resources. These include human resources,
such as shortages of judges, interpreters, and experts, which directly influence decision-making
(Gill et al. 2022). They also include non-human resources, such as technological tools for online
hearings (Hynes 2024). Such tools are particularly common in asylum access adjudication be-
cause procedures often take place in remote settings, such as border detention. Al instruments
and information-sharing platforms further shape actors’ practices and behaviors (Memon et al.
2024). How these resources affect asylum access adjudication remains underexplored and
requires further research.

A growing body of literature explores the concept of temporality in migration studies, particu-
larly its role in migration governance (Griffiths 2021). In RSD adjudication, scholars have identi-
fied significant acceleration and deceleration dynamics that characterize asylum procedures
(Reneman and Stronks 2021). Vianelli et al. (2022) show how court delays in Austrian, German,
and Italian RSD are strategically used by both the state and appellants. For instance, waiting
periods act as probation mechanisms, where asylum seekers must demonstrate their suitability
or “good immigrant” status through integration activities, influencing outcomes. Conversely,
Hambly and Gill (2020) reveal how time pressures in French asylum appeals shape organiza-
tional and individual practices, potentially undermining thorough case scrutiny. Asylum access
adjudication, characterized by extremely short deadlines for appeals and decisions, can offer ad-
ditional insights into this literature, due to its peculiarities, which may exacerbate dynamics al-
ready highlighted in RSD.

More broadly, court management requires further investigation by connecting macro, meso,
and micro levels (Tomkinson 2024). Additionally, in focusing on court management, more atten-
tion can be paid to court managers and how they can inform decision-making (Blisa and Kosat
2018), for instance, shaping organizational practices at the court level (Dallara and Lacchei
2021). These dynamics, among others, can be part of the broader organizational culture informing
organizations processing migration and asylum-related claims—including courts. For instance,
research on RSD in France shows how efficiency and speed goals in asylum policy affect actors’
practices and decision-making in court (Hambly and Gill 2020). Similar patterns emerge beyond
France: in Chile, the seven-day deadline to apply for asylum has been criticized as excessively re-
strictive (Hilliger and Castillo 2024), in Brazil, the SISCONARE platform illustrates how digitaliza-
tion aimed at efficiency can paradoxically hinder access (Jubilut and Agutoli Pereira 2022), and
in Argentina, chronic administrative delays show how resource constraints frustrate the very
goals of speed and expediency (Garcfa 2024). Within this trend of pushing forward to fast-track

13 €-610/23, Al Nasiria, ECLI:EU: C:2025:514.
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asylum determination procedures, often connected with expedited removals, the place of courts
should be further scrutinized to understand whether and how their behavior favors or limits ac-
cess to asylum.

Similarly, Johannesson (2018) argues that the culture of impartiality in Swedish asylum courts
legitimizes restrictive policies during RSD appeals. Beyond RSD, Alagna (2024) highlights how
Italian criminal courts adopted an organized crime-oriented approach in cases involving civil so-
ciety organizations, reinforcing their criminalization. This approach reflects what the author
describes as the “anti-mafia mindset” in prosecutors’ offices. These valuable but rare contribu-
tions underscore the importance of studying the influence of organizational culture in asylum
access adjudication, showing the strong interconnections with institutional aspects and
responses at the individual level (e.g. individual beliefs and attitudes).

These valuable but still rare contributions underscore the importance of studying the influ-
ence of organizational culture in asylum access adjudication. Future research should explore
how these cultural factors intersect with macro-level institutional configurations, such as the
type of courts involved, and micro-level practices, including the actions and responses of judges
and other stakeholders. Box 2 summarizes a non-exhaustive list of future research paths.

Box 2. Research trajectory in asylum access adjudication at the meso level

* How do court organization, resource allocation, and procedural practices affect
asylum access outcomes?

¢ Whatis the impact of the court’s geographical location, hearing formats (in-person vs.
remote), and technological tools on fairness and participation in asylum access
adjudication?

¢ Are there structural barriers to accessing asylum that courts either mitigate or
perpetuate, particularly in contexts characterized by institutional fragmentation in
border regions?

* How do docket management, national and international training, and managerial
culture shape adjudicative behavior in asylum access adjudication?

3.3 Micro level

At the micro level, the actors’ socio-demographic characteristics influence outcomes and processes in
asylum adjudication. Among them, one of the most debated and studied is gender. Legal and
socio-legal research has reflected on the gendered nature of immigration and refugee law, show-
ing how gender and gender stereotypes inform legal norms (Anderson and Foster 2021).
Empirical RSD research shows that gender is particularly relevant in gender-related cases, such
as SOGI asylum cases (Vogler 2019). As regards outcomes, for instance, quantitative studies dem-
onstrate that female asylum seekers display more frequent positive outcomes (Ramji-Nogales
et al. 2009). Concerning judges, the literature shows that female judges display more favorable
outcomes (Ecker et al. 2020).

However, some works demonstrate that gender and other individual characteristics of adjudi-
cators partially lose explanatory power when meso and macro factors are included in the analy-
sis (Chand et al. 2017). Research from the USA and Canada shows that asylum judges who
previously practiced immigration law in private firms, worked in non-profits, or served as full-
time law professors are likelier to grant asylum than colleagues with different professional back-
grounds (Ramji-Nogales et al. 2009). Piccolo et al. (2023) argue that adjudicators’ characteristics
are highly context-dependent, varying significantly across jurisdictions due to cultural and
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institutional differences. However, scholarship has yet to examine whether these and similar
factors operate similarly in asylum access adjudication as in RSD.

Socio-legal research also highlights the significant impact of asylum seekers’ resources on
their ability to access justice. For instance, Kosyakova and Bricker (2020) find that asylum
seekers with greater human and social capital are more likely to have applications approved and
experience shorter procedures in Germany. Higher socioeconomic status and effective use of so-
cial networks contribute to better outcomes, especially for applicants from countries with severe
political or civil rights violations or complex protection claims. Still, research stresses connecting
these individual aspects with meso and macro-level structural deficiencies (Burridge and Gill
2017; Marshall 2025). More research is needed to understand the extent to which individual
socio-demographic characteristics help explain how asylum access adjudication operates, given
its dependence on meso and macro influences, as RSD literature has already shown. In asylum
access adjudication, where individuals can face violent pushbacks, detention at borders, and
limited access to legal aid, personal resources may play an even greater role than in RSD, making
personal resources even more relevant than in status determination.

RSD literature highlights the importance of actors’ beliefs and attitudes in shaping decision-
making. Kobelinsky (2015), for instance, shows how French asylum judges’ trust in applicants
affects credibility assessments and, in turn, adjudication outcomes. Glyniadaki (2024), analyzing
cases in Greece and Germany, finds that when no clear-cut decisions are possible, judges resolve
moral dilemmas differently depending on their attitudes. When individual identities prevail over
role identities, compassionate attitudes often lead to more expansive decision-making.
Conversely, when role identities—tied to one’s position within a social structure or organiza-
tion—dominate, judges tend to prioritize professional values such as neutrality and impartiality.
Similar dynamics appear in deportation procedures: Asad (2019) argues that judges’ notions of
the “worthy migrant” and the “deportable migrant” shape their rulings. Future research could ex-
tend these insights by examining other barriers, such as pushbacks, summary returns, or bu-
reaucratic obstacles to accessing asylum, to identify cross-context similarities and differences.

Lawyers’ responses to the emotional demands of their work can negatively affect client repre-
sentation, leading to detachment and, at times, disbelief in clients’ narratives (Graffin 2019).
Such attitudes also influence access to legal representation, particularly in jurisdictions with
varying legal aid availability. In the USA, for example, attorneys representing undocumented
migrants in deportation cases often prioritize “strong” cases, evaluating and ranking clients’ suf-
fering to determine eligibility (Galli 2020). These selection criteria are shaped by organizational
constraints, highlighting the connection between micro- and meso-level dynamics. Attorneys’
selection practices differ depending on their organizational context—whether pro bono, non-
profit, or private—due to differing constraints, resources, and caseloads (Yu 2023). Thus,
research on asylum practitioners must examine their behavior within the broader work environ-
ment. For judges, this means considering how their attitudes are shaped by macro-level factors,
such as appointment systems, promotions, and sanctions, as well as meso-level factors like
workplace dynamics and caseload pressures, as political science research suggests (Epstein and
Knight 2013). In this regard, structural constraints in asylum access adjudication, for instance,
difficulties in accessing legal representation, or the strong political pressure characterizing the
field, may reveal peculiar dynamics in asylum access adjudication.

Furthermore, asylum seekers’ perspectives should be considered as an analytical input.
While much attention is paid to judges’ and lawyers’ attitudes, the perspectives of asylum
seekers themselves on access to asylum have not been addressed so far. Understanding how
applicants perceive access to asylum adjudication, adjudicative fairness, and institutional bar-
riers can illuminate the often-hidden dynamics of a lack of adjudication and judicial decision-
making. Further research should examine how asylum seekers strategically engage with legal
norms, adapt their narratives to perceived expectations, and experience the adjudication process
(Tuckett 2018). In particular, more attention is needed to how asylum seekers’ trust in the asy-
lum system shapes adjudication. Experiences of severe human rights violations—such as
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pushbacks or summary returns often accompanied by violence and abuse (Cantor et al. 2022)—
can profoundly undermine trust in both asylum and judicial institutions, discouraging engage-
ment in litigation. In the context of access adjudication, however, asylum seekers’ perspectives
are often partial or extremely limited: many are present in the territory only briefly, or remain
outside it altogether. Attending to these micro-level dynamics can help identify procedural gaps,
enhance judicial responsiveness, and contest entrenched institutional logics. Box 3 lists some
research gaps that can be addressed in scholarship.

Box 3. Research trajectory in asylum access adjudication at the micro level

¢ How do judges’ professional backgrounds, attitudes, and political ideologies influence
decision-making in asylum access cases?

* What role do legal representatives, interpreters, and other intermediaries play in
facilitating or hindering access to courts in the first phase of asylum?

* How do asylum seekers’ own perspectives, language, and social capital affect access
to justice when challenging the barriers to the right to asylum?

¢ Whether and how does asylum seekers’ trust in the asylum system influence asylum
access adjudication? What factors determine it, undermine it, and can strengthen it?

4, Conclusion

This article has argued that while courts’ role in RSD has been extensively studied, the adjudica-
tion of barriers to accessing asylum remains strikingly underexplored. We have shown how re-
search tends to focus on specific barriers, Northern jurisdictions, and supranational courts,
overlooking the diversity of practices in national contexts, especially in the Global South. By ad-
vancing a new research agenda and proposing a multi-level analytical framework, the article
demonstrates how macro-level legal-political dynamics, meso-level institutional and organiza-
tional structures, and micro-level practices intersect to shape asylum access adjudication.

In doing so, the article has emphasized that asylum access adjudication presents distinctive
challenges compared to RSD. Issues such as evidentiary burdens in pushback cases, the role of
interpretation in border and detention contexts, and the limited or partial participation of asy-
lum seekers in proceedings all highlight the need for a dedicated analytical lens. Attention to
these features also makes visible how courts can either reinforce or mitigate barriers, thereby
influencing access to justice and, ultimately, to protection.

Although the analysis has drawn on comparative insights, the purpose has not been to pro-
vide an exhaustive survey of jurisdictions but rather to demonstrate the global significance of
these dynamics. Examples from Europe, the Americas, and Africa illustrate that institutional de-
sign, political pressures, and procedural constraints shape asylum access adjudication in diverse
ways, underscoring that this is not a phenomenon confined to one legal system or region. The
framework proposed here is designed to be sensitive to these cross-contextual differences and
can guide future empirical inquiry across diverse judicial and political settings. Ultimately, this
research can inform policy by examining how courts respond to increasing barriers in asylum ac-
cess and the broader implications of these responses for migration governance and theories of
adjudication.

Future research should build on this framework by investigating how courts across jurisdic-
tions respond to evolving barriers to asylum access and by assessing the potential of judicial
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decision-making to safeguard rights under conditions of increasing restrictions on asylum ac-
cess. Such research will deepen theoretical and empirical understandings of the judiciary’s role
in asylum governance and provide a stronger basis for comparative socio-legal research on how
courts shape access to asylum protection under conditions of restriction.
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