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Chapter 15

Mutual Recognition and Double Criminality in 
EAW: Comparative Challenges and Future Prospects

Alessandra Santangelo

1	 Introduction

The primary shortcomings of the European framework for double criminality 
are so well known that they now appear almost self-evident. The European 
Union has failed in its attempt to accomplish a political process of harmonisa-
tion: a single code covering all the Member States is far from being achieved, 
even more so in the punitive dimension. Instead, each legal system detains 
largely divergent criminal provisions, fuelling continuous challenges for judi-
cial cooperation in criminal matters. In this perspective, double criminality 
encapsulates a relevant stress test for the enforcement of mutual recognition,1 
in contrast with the rationale of Arts 67 and 82 TFEU even though not always 
on grounds of protecting fundamental rights.2

Double criminality is a key mechanism which stems from the notion of 
national sovereignty, and particularly encompasses the principle of legal-
ity, legal certainty and proportionality in international criminal law.3 Yet, it 
gains different nuances when framed in the European perspective,4 being – 
inevitably – influenced by the ongoing (and never accomplished) path towards 

1	 A “cornerstone” of EU judicial cooperation according to Recitals 6 and 12 of EAW FD 2002/584: 
Cases C-562/21 PPU and C-563/21 PPU Openbaar Ministerie [2022] ECLI:EU:C:2022:100,  
para 44.

2	 See Lorena Bachmaier, ‘European Arrest Warrant, Double Criminality and Mutual Recog
nition: A Much Debated Case’ (2018) European Criminal Law Review 152.

3	 ibid 155 where the author lists as double criminality’s rationale also political comity, the 
reciprocity principle and the protection of the ordre public. On this issue, see also Pedro 
Caeiro, ‘The Contribution of Advocaten voor de Wereld for the Protection of Human Rights 
in the Context of Supra-State Law and for the Doctrine of Double Criminality’, in Valsamis 
Mitsilegas, Alberto di Martino and Leandro Mancano (eds) The Court of Justice and European 
Criminal Law (Hart 2019) 357.

4	 Adam Nieto Martín, ‘The Foundations of Mutual Recognition and the Meaning of Dual 
Criminality’ (2018) European Criminal Law Review 161, observing that ‘[s]ince this cession of 
sovereignty, judicial cooperation in criminal matters should be read and understood in the 
context of judgements such as Melloni, Akerberg Fransson or Taricco’.

https://creativecommons.org/licenses/by-nc/4.0/
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integration in the criminal field and revealing penumbras and struggles still to 
be solved.

Against this background, the paper focuses on EAW revolving around a the-
sis that has already been widely argued more than a decade ago: even though 
it embodies a general principle,5 it is not clear yet whether judicial cooper-
ation is merely allowed, mandatory or prohibited in the absence of double 
criminality.6 Here, some of the renowned issues that dwell on the reasonable-
ness of the list of offences intertwine with the most recent caselaw on legality, 
proportionality and the protection of fundamental rights to the detriment of 
mutual recognition and mutual trust.7

More in detail, the Chapter first examines the European double criminal-
ity legislative framework (infra, §2), together with the most relevant case law 
of the Court of Justice (infra,  §3). The European tribunals, in fact, have not 
achieved a final stance yet, prompting uncertainties on the side of national 
judicial interpretation. Some of the most relevant domestic outlines will be 
examined in a comparative perspective (infra, §4), so as to draw few conclusive 
considerations about the challenges judicial cooperation is currently facing on 
the ground of mutual trust or – sometime – ‘distrust’ among Member States 
(infra, §5).

2	 The Inner Rationality of the Regulatory List

The principle of double criminality stands among the general principles 
of international cooperation, to the extent that it is considered implicitly 
enshrined even when not expressly provided for in a Convention.8

5	 For a deep analysis of the five – and then seven – cooperation domains affected by double 
criminality, see Wendy De Bondt, ‘Double criminality in international cooperation in crim-
inal matters’ in Gert Vermeulen, Wendy De Bondt and Charlotte Ryckman (eds) Rethinking 
international cooperation in criminal matters in the EU (Maklu 2012) 109.

6	 As it is well-known, the notion itself of double criminality is uncertain, as some scholars have 
preferred referring to – just to mention few examples – double penalisation, double pun-
ishability, dual liability, dual incrimination: recalling the most debated arguments, Michal 
Plachta, ‘The role of double criminality in international cooperation in penal matters’ in 
Nils Jareborg (eds), Double Criminality (Uppsala Iustus Forlag 1989); Sharon A. Williams, 
‘The Double Criminality Rule and Extradition: A Comparative Analysis’ (1991) Nora Law 
Review 581.

7	 As for the interaction between mutual trust and mutual recognition, André Klip, European 
Criminal Law. An Integrative Approach (Intersentia 2021) 110.

8	 Regarding extradition, see Ivan Shearer, Extradition in international Law (Manchester 
University Press 1971) 138. For a different perspective, see again Sharon A. Williams, ‘The  
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This standard has never seriously been disputed, resting as it does on the 
balance between national sovereignty and the protection of fundamental 
guarantees, on the one hand, and reciprocity as a functional tool for opposing 
the most odious crimes, on the other. More in detail, the principle at stake 
embodies national prerogatives in criminal policies, a cornerstone of extradi-
tion to begin with.9 Furthermore, double criminality entangles the respect of 
nullum crimen sine lege: personal freedom shall not be restricted due to pro-
visions not recognised as criminal by the requested State. Following a famil-
iar pattern for jurisdictions built upon the rule of law, a person shall not be 
punished for a behaviour which was not clearly defined as criminal by the 
legislator in advance.10 In a nutshell, the need for calculability of the legal con-
sequences of personal behaviours and the prohibition of ‘catch-all’ criminal 
sanctions evokes the constitutional guarantee of predictability referring to the 
principle of legality as well as, indirectly, to responsibility and culpability.11

It is therefore not surprising that the principle of double criminality is 
expressly included in the Framework Decision regulating EAW. In a brief 
review of the relevant provisions, the European legislator provides a two tracks 
approach: it departs from a precise statement that selects the offences involved 
according to the seriousness of the illicit conduct or, more precisely, the grav-
ity of penalties. In fact, Art 2(1) states that a European arrest warrant may be 
issued for acts punishable by the law of the issuing Member State by a custo-
dial sentence or a detention order for a maximum period of at least 12 months 
or, where a sentence has been passed or a detention order has been made, for 
sentences of at least four months. To speed up judicial cooperation, the second 
paragraph continues by enumerating a list of offenses where the test needs not 
be passed, provided that the custodial sentence or the detention order entail 
a maximum period of at least three years. This legislative solution has been 

	� Double Criminality Rule and Extradition: A Comparative Analysis’ (1991) Nora Law 
Review, 582.

9		  In this light, as early as the 1970s see Paolo Pisa, Previsione bilaterale del fatto nell’es-
tradizione (Giuffrè 1973) 156, focusing on extradition.

10		  Also considering the risks of erosion of the legality principle, Douglas Husak, ‘Wilful 
Ignorance, Knowledge, and the Equal Culpability Thesis’, in Id., The Philosophy of Criminal 
Law. Selected Essays (Oxford University Press 2010) 202.

11		  In this perspective, it is interesting to observe the development of criminal responsibility 
gaining a central role even in common law legal orders: Andrew Ashworth, ‘Ignorance of 
Criminal Law, and Duties to Avoid it’, in Id., Positive Obligations in Criminal Law (OUP 
2013) 81; Nicola Lacey, In Search of Criminal Responsibility: Ideas, Interests and Institutions 
(OUP 2016) 135 and, also, Id. ‘In Search of the Responsible Subject: History, Philosophy and 
Social Sciences in Criminal Law Theory’ (2001) Modern Law Review 357.
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described as revolutionary, as it enables smooth cooperation and hampers the 
grounds for refusal by preventing the use of double criminality.12

As for the crimes not covered by paragraph 2, the check emerges from  
Art 2(4) where the legislator states it is necessary the behaviour constitutes an 
offence in the executing Member State ‘whatever the constituent elements or 
however it is described’. This condition represents, in accordance with EAW FD 
Art 4(1), a ground for optional non-execution.13

Thus, the European Union opts for a rather clear solution. Leaving aside 
the in abstracto doctrine (as for the case law, see infra, §3), according to which 
it is necessary to identify corresponding criminal offences in the concerned 
jurisdictions, the 2002 legislator seems to emphasise the in concreto double 
criminality, i.e. the actus reus shall be punished at the national level, regardless 
of the legislative labelling and also of the punitive treatment envisaged.14 Yet, 
it is anything but easy to state a position on this quarrel, inasmuch as consider-
able diversity exists on the exact understanding of in abstracto and in concreto 
double criminality at the national level.15

This normative option raises considerable concerns, especially in view 
of subsequent developments in the Court of Justice case law. Therefore, it 
seems useful to further investigate these aspects, testing the resilience of the 
European regulatory framework in relation to the fundamental guarantees 
which underpin the punitive field. Undoubtedly, the EAW FD’s underlying goal 
is to facilitate the execution of pre-trial measures and judgements restricting 
personal freedom within the Union’s territory.16 And it is also true that the 
approximated crimes, i.e. frauds affecting the financial interests of the Union, 
place rather fewer concerns. Nonetheless, the listed offences present several 
inconsistencies which imply the risk of breaching fundamental guarantees at 

12		  Considering the problems arising from different judicial applications of the 32 offences at 
national level, Bedanna Bapuly, ‘The European arrest warrant under constitutional attack’ 
(2009) Journal on International Constitutional Law 4.

13		  A ‘yardstick for dual criminality as a condition of recognition’, as stated in Case C-718-18 X 
[2020] ECLI:EU:C:2020:142, opinion of A.G. Bobek, para 38.

14		  Wouter van Ballegooij, The Nature of Mutual Recognition in European Law: Re-examining 
the Notion from an Individual Rights Perspective with a View to Its Further Development in 
the Criminal Justice Area (Intersentia 2015) 127.

15		  In this way, Case C-289/15 Grundza [2017] ECLI:EU:C:2017:4, opinion of A.G. Bobek,  
para 21.

16		  For an all-encompassing analysis, Valsamis Mitsilegas, EU Criminal Law (2nd edn, 
Hart 2022) 196.
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the national level17 as well as infringing the more general rules on conferral in 
the EU dimension.18

Focusing on the legality principle, a first problem revolves around the very 
wording of the listed offences: the normative indication is extremely vague 
and refers to a significant array of crimes, which cannot exactly be predeter-
mined in advance. An example is the inclusion of ‘computer-related crime’ 
or ‘racism and xenophobia’. In the absence of a clear legislative indication, it 
is inevitable that the selection will be left – afterwards – to the discretion of 
national judicial authorities, in breach of separation of power as a cornerstone 
of the rule of law. Thus, the risk would be weakening the EAW mechanism by 
increasing judicial discretion, recalling the hesitancy of the opponents of fur-
ther integration into the criminal matters. In this regard, it is worth mention-
ing the claim that this tool would work perfectly if all listed offences were fully 
harmonised, making the EAW serve as a sort of incentive to strengthen the 
‘unification’ of Europe.19 Besides, this issue has significant importance since 
it triggers the sophisticated counter-limits strategy,20 as the ‘Taricco saga’ has 
made undisputedly clear.21

Moreover, one of the ‘classic’ pitfalls of closed lists is to be encountered: the 
passage of time. Leaving aside the problems of interpretation (infra, §3 and   
§4), the legislator’s decision to enumerate the offences – or, rather, the range 
of offences – excluded from double criminality test is in danger of aging badly. 

17		  Analysing the possible infringements of Italian Constitutional guarantees, with particular 
attention to nullum crimen and fair trial, see Stefano Manacorda, ‘La deroga alla doppia 
punibilità nel mandato di arresto europeo e il principio di legalità (note a margine di 
Corte di giustizia, Advocaten voor de Wereld, 3 maggio 2007)’ (2007) Cassazione penale 
4346, as well as Vincenzo Caianiello and Giuliano Vassalli, ‘Parere sulla proposta di deci-
sione quadro sul mandato di arresto europeo’ (2002) Cassazione penale, 462.

18		  On the proper legal basis to adopt criminal legislation, see Case C-303/05 Advocaten voor 
de Wereld VZW v Leden van de Ministerraad [2007] ECR I-03633, para 18. See the notes 
relating to the decision, inter alia, of Daniel Sarmiento ‘European Union: The European 
Arrest Warrant and the quest for constitutional coherence’ (2008) International Journal 
of Constitutional Law 171.

19		  In this perspective, see again Vincenzo Caianiello and Giuliano Vassalli (n 17) 462.
20		  For a broader analysis on the interplay between legality and the EU primacy, Emanuela 

Fronza, ‘Primacy, Duty of Loyalty and Interpretation’ in Kai Ambos and Peter Rackow 
(eds) The Cambridge Companion to European Criminal Law (Cambridge University 
Press 2023) 65.

21		  On the judicial saga, inter alia, see Silvia Allegrezza, ‘On Legality in Criminal Matters 
between Primacy of EU Law and National Constitutional Traditions. A Study of the 
Taricco Saga’ and Vittorio Manes, ‘Taricco, Endgame’ both in Valsamis Mitsilegas, Alberto 
di Martino and Leandro Mancano (eds) The Court of Justice and European Criminal Law 
(Hart 2019) 165, 188.
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What will happen in the presence of further legislative approximation with 
respect to new offences? Would it not have been better to conceive in the EAW 
FD a general provision which qualified cooperation as automatic in case of EU 
obligations of criminalisation?

Considering all those aspects, the debate on overcoming double criminal-
ity as a ‘two-party talk’ appears interesting: the idea would be fostering judi-
cial cooperation even though single behaviours are not regarded as criminal 
in nature at the national level.22 In this light, the highest favour for efficient 
rendering of justice would be achieved, striving for consistency in EU policy 
making (more broadly infra, §5).23

3	 Judicial Assessments at the EU Level

As already mentioned in the introduction, the concerns surrounding the dou-
ble criminality test could represent an incentive towards maximum harmoni-
sation between national criminal provisions.24 The issue appears even more 
serious if the inconsistencies in judicial application that arise both in the 
national and European dimension are taken into consideration.

More in details, the Court of Justice had immediately to clarify whether the 
FD provisions could – to borrow a paradox – violate the legality principle.25 
The Court took nullum crimen seriously, as the standard against which EU 
secondary provisions should be measured.26 However, it did not specifically 
rule on nullum crimen and, instead, considerably relied on the European Court 
of Human Rights’ case law.27 In this light, it is well established that penal 

22		  As for the possibility that a political union allows for the interest in cooperation to weight 
more, see the mentioned paper by Pedro Caeiro (n 3) 357, where the author claims that 
‘[i]n a sense, the recognition of values acquires a formalistic nature: judicial cooperation 
no longer refers to the protection of the common legal interest harmed or endangered by, 
e.g., murder, or trafficking in human beings, but to the effectiveness of the penal justice 
system of the requesting (issuing) state’.

23		  See again Wendy De Bondt (n 5) 109, 111, reflecting on a four-party talk which includes 
both European institutions and the interested persons.

24		  On the issue, it has also been observed that ‘harmonisation efforts may raise the level 
of scrutiny necessary to ensure the double criminality requirement is met’: Gianmarco 
Bondi, ‘Double criminality and the European Arrest Warrant: current trends and future 
developments in light of the KL case’ (2024) New Journal of European Criminal Law 12.

25		  On the subject, see the already mentioned Pedro Caeiro (n 3) 349.
26		  Case C-399/11, Melloni v Ministerio Fiscal [2013] ECLI:EU:C:2013:107.
27		  To this effect, see Christina Peristeridou, The Principle of Legality in European Criminal 

Law (Intersentia 2015) 178 ff.
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provisions shall be accessible and foreseeable, i.e. meet minimum qualitative 
requirements for enabling an effective compliance with the rule of law.28 As 
the clear wording of criminal laws is an essential requirement (lex certa), the 
ECtHR has long clarified that drawing up of exhaustive lists complies with  
Art 7(1) since it allows citizens to identify in advance unlawful behaviours.29 The  
issue becomes ensuring the legislative enumeration to be exhaustive.

The problem – it is quite evident – concerns interpretation of Article 2(2):30 
the risk for Member States is to violate the legality principle not because they 
fail to transpose or incorrectly transpose a European provision. Rather, the 
contrast with nullum crimen stems from the vagueness of the European pro-
vision itself. In Advocaten voor de Wereld, the Court of Justice dealt with the 
issue with questionable arguments. First, the Court considered the applicant’s 
claims according to which the offences set out in that list were not accom-
panied by legal definition and, rather, drew unpredictable series of unlawful 
conducts.31 Hence, the judges convincingly maintained that legality require-
ments were met whenever the individual concerned was in a position, on the 
basis of the wording of the relevant provision and with the help of the inter-
pretative assistance given by the courts, to acknowledge which acts or omis-
sions will make him criminally liable.32

Here, the most critical reasoning. Art 2(2) exclusively stated in clear terms 
the penalties thresholds, while referring to the categories of offences in rather 
vague terms. As a result,

28		  For an effective overview on qualitative requirements as interpreted by the Strasbourg 
Court, see the case of Del Rio Prada v Spain App no. 42750/09 (ECtHR, 21 October 2013), para 
91, and the case of Vasiliauskas v Lithuania App no. 35343/05 (ECtHR, 20 October 2015), 
para 153.

29		  Expressly, Cantoni v France App no. 17862/91 (ECtHR, 11 November 1996), para 28. Consid-
ering the consistency on undetailed references (i.e. ‘in any way’), case of Georgouleas and 
Nestoras v Greece App no 44612/13 (ECtHR, 20 May 2020), para 62.

30		  As it is well-known, according to the Court of Justice, in order to establish the scope 
of the condition of double criminality of the act, it is necessary to consider not only 
the wording of Articles 2(4) and 4(1), but also the context in which they occur and the 
objectives pursued by the rules of which those provisions form part: see Case C-649/19 
Spetsializirana prokuratura [2021] ECLI:EU:C:2021:75, para 42. Consistently, the judge-
ments C-533/08 TNT Express Nederland [2010] ECR I-04107 and C-181/19 Jobcenter Krefeld 
[2020] ECLI:EU:C:2020:794, para 61.

31		  See the already mentioned Case C-303/05 Advocaten voor de Wereld VZW v Leden van de 
Ministerraad [2007] ECR I-03633, para 48.

32		  ibid 50, expressly referring the Court of Justice to the case of Coëme and Others v Belgium 
(ECtHR, 22 June 2000), para 145.
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even if the Member States reproduce word-for-word the list of the catego-
ries of offences set out in Article 2(2) of the Framework Decision for the 
purposes of its implementation, the actual definition of those offences 
and the penalties applicable are those which follow from the law of ‘the 
issuing Member State’.33

Accordingly, compliance with the principle of legality is entrusted to national 
authorities, called upon to regulate in detail each offence falling within the 
category referred to in Art 2(2). Thus, EAW FD is not invalid on the ground that 
it infringes the principle of legality (§54).34 Well, it is doubtful that such an 
approach would strengthen European cooperation, instead of defending the 
‘nationalisms’ that by tradition characterise the penal sphere.

Yet, not least to break the impasse, the European Court sets out the mini-
mum requirements of double criminality in the context of the interpretation 
of Council FD 2008/909/JHA.35 More in details, assessing the condition of 
double criminality of an act requires the executing judicial authority to ver-
ify whether the factual elements underlying the offence, as reflected in the 
issuing State’s judgement, would also, per se, be criminal in nature in the exe-
cuting State. It is not necessary – as the Court later recalls in KL – to assess 
‘an exact match between the constituent elements of the offence, as defined  
in the law of the issuing State and the executing State, respectively, or between 
the name given to or the classification of the offence under the national law of 
the respective States’.

Consistently in KL,36 the Court of Luxembourg confirms this approach.37 
In particular, surrender is only possible on condition that the defendant 

33		  ibid 52.
34		  For deep reflections on the judgement, see Pedro Caeiro (n 3) 359.
35		  See Grundza (n 15) paras 34–38, adding the Court that ‘in assessing double criminality, the 

competent authority of the executing State must ascertain, not whether an interest pro-
tected by the issuing State has been infringed, but whether, in the event that the offence 
at issue were committed in the territory of the executing State, it would be found that a 
similar interest, protected under the national law of that State, had been infringed’ (49).

36		  Gianmarco Bondi (n 24) 6.
37		  Case C-168/21 Procureur général près la cour d’appel d’Angers [2022] ECLI:EU:C:2022:558, 

concerning a request made in the context of the execution in France of a European arrest 
warrant issued by the Italian judicial authorities against KL for the purpose of enforcing 
a custodial sentence of 12 years and 6 months for acts classified as theft committed in 
conjunction with others and while carrying a weapon, devastation and looting, carry-
ing a weapon and detonation of explosive devices, committed in Genoa (Italy) in 2001. 
The case concerned the refusal to surrender the defendant to the Italian authorities by 
way of execution of the European arrest warrant in so far as two of the acts underlying 
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for identical acts could also have been punished in the executing State. The 
European Tribunal reiterates the ‘autonomous notion’ approach,38 awarding 
a concept of relevant offences for the execution of the EAW which focuses on 
punishability and it is independent from the crimes’ legal interests.39 But not 
every scholar is convinced that this outline strengthens mutual trust, as wide 
margins of discretion remain with the national authorities (infra, §4).40

Another very remarkable aspect: the referring court challenges propor-
tionality under Art 49(3) CFREU as a valid ground for the executing State to 
refuse to execute a EAW.41 In KL, the issuing Member State has referred to the 
commission, by the requested person, of a single offence consisting of mul-
tiple acts, only some of which constitute a criminal offence in the executing 
Member State. The argument is not new. Apart from Grundza, the Court had 
already ruled on the interplay between proportionality and double criminality, 
albeit with reference merely to offences punishable by a custodial sentence of 
a maximum of at least twelve months.42 However, the KL case addresses the 
issue in broader terms.

According to the Court, the aim to facilitate and accelerate surrenders 
between the judicial authorities of the Member States in the light of the mutual 
confidence prevails and requires a strict interpretation of the refusal grounds. 

in Italy the offence of ‘devastation and looting’ – namely, first, the destruction of prem-
ises belonging to Credito Italiano and, secondly, the destruction by fire of a Fiat Brava 
vehicle – did not constitute an offence in France. While in Italy destruction and damage 
shall be punished as they cause a breach of the public peace by threatening the normal 
course of life in civil society, the French law exclusively evaluates the loss to the owners 
of the property in question.

38		  L. Mancano, ‘Mutual Recognition in Criminal Matters, Deprivation of Liberty and the 
Principle of Proportionality’ (2018) Maastricht Journal of European and Comparative 
Law 718–732.

39		  However, scholars are not unanimous commenting on this landmark decision. According 
to some views, the Court prefers a technical approach to the problem through an objec-
tive comparison of legal systems: Marta Ramat, ‘The Court of Justice and the Assessment 
of Double Criminality Under the European Arrest Warrant Framework Decision: KL’ 
(2023) European Papers, 1000. Following others, it would be rather a preference for the in 
abstracto approach, moreover of an ‘extreme’ nature (Florentino Ruiz Yamuza, ‘CJEU case 
law on double criminality. The Grundza-Piotrowski paradox? Some notes regarding the 
Puigdemont case’ (2019) ERA Forum, 473).

40		  Lorena Bachmaier (n 2) 153.
41		  On proportionality in the EU criminal sphere, see Valsamis Mitsilegas and Emmanouil 

Billis, ‘Article 49 –  Principles of Legality and Proportionality of Criminal Offences and 
Penalties’ in Steve Peers, Tamara Hervey, Jeff Kenner, and Angela Ward (eds), The EU 
Charter of Fundamental Rights. A Commentary (Hart 2021) 1473.

42		  Case C-463/15 A [2015] ECLI:EU:C:2015:634, paras 21–31.
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The EAW’s effectiveness is essential for European criminal policy, entangling to 
‘water down’ double criminality.43

As repeatedly held by the EU case law, the execution of EAW is subject only 
to one of the conditions exhaustively laid down in Art 5.44 Thus, in KL the prin-
ciple of proportionality is not infringed:45 accordingly, on the one hand, the 
observance of the rights of the person whose surrender is sought falls primar-
ily within the responsibility of the issuing Member State.46 On the other, pos-
sible disproportionality of the sentence handed down in the issuing Member 
State is not among the grounds for mandatory and optional non-execution of 
a European arrest warrant set out in Articles 3, 4 and 4a of EAW FD.47 Finally, 
double criminality does not allow the executing judicial authority to assess the 
sentence handed down in the issuing Member State in the light of Article 49(3) 
CFREU.48

The solution envisaged by the Court is not fully convincing. The EU case law 
reiterates that EAW seeks, by the establishment of a simplified and effective 
system for the surrender of persons convicted or suspected of having infringed 
criminal law, to facilitate and accelerate judicial cooperation with a view to 
contributing to the attainment of the objective set for the European Union of 
becoming an area of freedom, security and justice, and has as its basis the high 
level of trust which must exist between the Member States.49 The question 
is whether this may occur even at the expenses of the fundamental rights of 
the individual.

After all, mutual trust is built primarily on respect for the fundamental guar-
antees of the individual. The option of narrowing the proportionality’s scope 
of application, which instead is increasingly relevant at European level and 
to the constitutional traditions of the Member States,50 is not convincing.51 

43		  Adam Nieto Martín (n 4) 164.
44		  Case C-717/18 X [2020] ECLI:EU:C:2020:142, para 41.
45		  Case C-168/21 Procureur général près la cour d’appel d’Angers (n 37), para 64.
46		  Case C-367/16 Piotrowski [2018] ECLI:EU:C:2018:27, para 50.
47		  In this light, see point 63 of the opinion of Advocate General Rantos delivered on 

31 March 2022 in the case at stake.
48		  Case C-168/21 Procureur général près la cour d’appel d’Angers (n 37), para 67. See also 

Grundza (n 15), para 46.
49		  See the above mentioned Openbaar Ministerie (n 1) judgement para 42.
50		  Besides, the two levels seem to be strictly connected since recent NE case law directly 

engages the national judges: C-205/20 NE (CJEU, GC 8 March 2022). On the national per-
spective, see as far as the Italian Constitutional Court, Francesco Viganò, La proporzional-
ità della pena. Profili di diritto penale e costituzionale (Giappichelli 2021) passim.

51		  For a broader analysis on proportionality and mutual recognition, L. Mancano, 
‘Mutual Recognition in Criminal Matters, Deprivation of Liberty and the Principle of 
Proportionality’ (2018) Maastricht Journal of European and Comparative Law 723.
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Rather, it seems useful to insist on the front of harmonisation or, even before 
that, of a serious discussion on the cultural milieu of European criminal law 
enhancing the rule of law principles. Besides, considering the actual limited 
harmonisation in the criminal field, it is likely not to find exact matches among 
national provisions with the threat to further jeopardise mutual recognition as 
it will be considered in the next paragraphs.52

4	 A Glimpse into Comparison between Member States

As examined before, according to the most recent EU case law, double crimi-
nality cannot require the executing judicial authority to verify the impairment 
of the legal interest protected by the offence.53 Otherwise, the teleological goal 
of combating the impunity of a requested person and, at the same time, foster-
ing judicial cooperation would not be met. Hence, it could be argued that the 
application of EAW rules by national authorities should proceed in the direc-
tion of minimising obstacles to cooperation by enhancing, case-by-case, sce-
narios where the relevant conduct is punished at the domestic level.

The effectiveness-oriented approach is quite clear in theory but presents 
several challenges in practice.

Hence, comparative research is indispensable not only to appreciate the 
application of judicial cooperation tools but also to test the endurance of 
European remedies in the dialogue with national authorities. It is, of course, 
not possible here to recall all the relevant insights that emerge from the previ-
ous chapters focusing on domestic legal systems, which is made full reference 
to. Nonetheless, it seems useful to dwell on few aspects appraising the impact 
of the EU cooperation concerns analysed so far (supra, §2 and 3) in a compar-
ative perspective.

A first problematic issue concerns the options available for national legis-
lators. The Spanish authorities, for instance, decided in 2014 to rationalise the 
rules on judicial cooperation in a single legal text – Law 23/2014, of Novem
ber 20. Indeed, to ensure maximum alignment with European provisions, the 
legislator replicated the list of offences excluded from the double criminality 
test, adopting similar vague terms. This option, however, makes it more com-
plex to determine in advance which offences will be exempted: considering 

52		  On the ‘disharmony’ among Member States’ legislations, Massimo Fichera, The Imple-
mentation of European Arrest Warrant in the European Union Law: Law, Policy and Practice 
(Intersentia 2011) 120.

53		  Case C-168/21 Procureur général près la cour d’appel d’Angers (n 30), para 49.
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‘corruption’ as an example, scholars question whether this category could also 
be extended to bribery between private individuals.54

No wonder that this legislative option has not been unanimously embraced. 
In the case of France, in fact, the principle of double criminality was initially 
construed in a strong sense, so as to strengthen national defences against 
European integration.55 National legislator only allowed the execution of the 
EAW if the relevant conduct had also domestic criminal relevance. Indeed, a 
mitigating factor came firstly from national case law, which adopted a more 
lenient approach not requiring an exact match between the offences involved 
but, rather, settling for a common substantive criminal nature in spite of dif-
ferent legal definitions.56 Following this direction, the legislator itself opted 
for a ‘revirement’: starting with the reform of 2021, the legislative provision was 
changed and the word ‘must’ replaced by ‘may’, to the effect of removing the 
double criminality test from mandatory requirements.57

A comparable reform has not yet found its way into the Polish system, 
which has introduced an even further legal dodge. The national provisions 
transposed the EAW FD with regard both to double criminality and to the 32 
excluded offences, except not applying the smoother way to Polish citizens for 
whom domestic judges must always assess whether the relevant facts are crim-
inal in nature according to domestic legislation.58 In order to temper the risk 
of discrimination, also in Poland national courts tend to avoid ‘to examine the 
issue of guilt, social harmfulness or illegality of the alleged prohibited act’.59 
Rather, criminal judges just assess that the offence at stake has a counterpart 
in national legislation. While the purpose of the national authority is clear, the 
alignment with the Court of Justice’s approach seems not perfect, especially 
after KL. This is a rather complex issue which will be analysed in broader terms, 
at the end to the comparative analysis.

Following a different approach, Dutch legislation had initially envisioned 
the double criminality test as a mandatory refusal ground, with the conse-
quence of circumventing the national courts’ discretion on the peculiar cir-
cumstances of the case. On the topic, the Court of Justice itself stepped in, 

54		  For a deep analysis, Ana Maria Neira Pena, Chapter 11, supra §1.1.
55		  Discussing a ‘nationalist’ approach by the 2004 legislation, see Eleonora Cervellera, 

Chapter 6, supra §1.2.
56		  ibidem, referring to Cass. Crim. 5 April 2018, n 18-81.528.
57		  Law n 2021-1729 of 22 Dec. 2021 pour la confiance dans l’institution judiciaire, JORF  

n 0298, 23 Dec. 2021.
58		  See Wojciech Jasiński, Karolina Kremens and Agnieszka Frąckowiak-Adamska, Chapter 9, 

supra §1.2.3.
59		  ibid.
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stating how ‘executing judicial authorities may, in principle, refuse to execute 
such a warrant only on the grounds for non-execution exhaustively listed by 
the Framework Decision. Accordingly, while execution of the European arrest 
warrant constitutes the rule, refusal to execute is intended to be an exception, 
which must be interpreted strictly’.60 Afterwards, as for Spain and France, the 
national position had to be reconsidered, granting more discretion to the judi-
cial authorities.61

Considering their essential role, it is now worth turning to judicial authori-
ties. It is interesting to observe that domestic tribunals do not always succeed 
in furthering the aim of cooperation but, instead, may offer a certain resist-
ance, not always when the protection of fundamental rights is at stake.

Starting from Germany, the Puigdemont case occupied a prominent role as 
demonstrated by the newspaper’s front pages.62 The Spanish authorities, it is 
well-known, ordered an EAW against the leader of the Catalan separatist move-
ment for the crime of ‘rebellion’ and ‘corruption’. Considering that the EAW FD 
rules on double criminality have been transposed (Art 81 IRG), the German 
judge agreed that the act at stake, i.e. wasting public money, could represent 
a form of corruption on the ground of Art 2(2) EAW FD. On the contrary, the 
national judge observed that the crime of ‘rebellion’ did not meet the double 
criminality test as in Germany it included violence as an essential element, 
preventing cooperation in this particular concern.63 The approach outlined by 
the Court of Justice finds acknowledgement at the national level, stressing the 
possibility to punish the behaviour involved. As convincingly maintained, the 
question did not concern the violation of fundamental rights – the defendant 
could clearly foresee in Spain his acts were criminal in nature – but, rather, the 
defence of national political interests.64 The guard level must be kept high on 
the danger of the EAW being manipulated for political purposes (infra, §5).65

60	Case 	 C-665/20 PPU X [2021] ECLI:EU:C:2021:339, para 39, focusing the case mainly on ne bis 
in idem and non-mandatory grounds for refusal. For a deeper analysis, see Camila Ugaz 
Heudebert, Teddy Zwackhalen, Gijs van Dijck and Menno Dolman, Chapter 12, supra   
§2.5.3.

61		  ibid.
62		  For a deeper analysis of the case, Lorena Bachmaier (n 2) 152.
63		  On the judgement OLG Schleswig BeckRS 2018, 19152, see Anna Albrecht and Anne 

Schneider, ‘EU mutual legal assistance instruments and German law – a clash of systems’, 
supra §1.2.1.

64		  Lorena Bachmaier (n 2) 157.
65		  Actually, Recital n 12 of the EAW FD states in clear terms that ‘[n]othing in this Framework 

Decision may be interpreted as prohibiting refusal to surrender a person for whom a 
European arrest warrant has been issued when there are reasons to believe, on the basis 
of objective elements, that the said arrest warrant has been issued for the purpose of 
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Another interesting case can be traced in the Bulgarian system. Again, 
national legislator has correctly followed European provisions on the ground 
of EAW FD Arts 2(2) and 2(4); nonetheless, in a relevant judgement the appli-
cation of the test fails to enhance cooperation.66 More in detail, the Bulgarian 
judges as executing authorities observed that the relevant behaviour – assessed 
in Hungary and triggering the EAW – was committed with negligence. However, 
the correspondent Bulgarian offence required intent as mens rea (Art 340 CC), 
the negligent conducts could be criminal in nature only if causing considera-
ble property damages, medium or grave bodily injury or death to one or more 
persons (Art 341 CC). In this frame, national judges could not surrender the 
defendant. Considering the essential elements of the offence, there was no 
exact matching, thereby barring recognition of the foreign judicial measure.

Applying double criminality does not seem above reproaches. Facing cha-
otic legislation, one much-debated issue, for example, relates to the possibility 
of surrendering the defendant if the crime is time-barred.67 Likewise, it is not 
easy to determine how double criminality may influence the relevant penalty 
thresholds. Exemplary, in this respect, the case of Portugal. Having transposed 
the European provisions (Arts 2(2) and 2(3) PT-EAW), the Portuguese authori-
ties had to unravel the knot concerning the likelihood – not even certainty – of 
not meeting legislative thresholds.68 The problem raised in a case of several 
concurrent offences. The overall penalty was at the lower threshold necessary 
to execute the EAW. However, by applying the double criminality test, one 
of the offences was to be excluded since the behaviour was not unlawful in 
Portugal. Consequently, a different penalty treatment had to be assumed, likely 
below the legislative limit. The solution was not straightforward. National 
courts considered legal certainty and predictability to prevail on mutual trust 
and rejected the EAW even though ‘it was impossible to know the effect of such 
acts upon the joint sentence’.69

prosecuting or punishing a person on the grounds of his or her sex, race, religion, ethnic 
origin, nationality, language, political opinions or sexual orientation, or that that person’s 
position may be prejudiced for any of these reasons’.

66		  See, in particular, a judgement by the Haskovo District Court, 3 July 2019, as analysed by 
Miroslava Manolova and Ekaterina Salkova, Chapter 4, supra §1.2.1.

67		  It is quite emblematic the complex ‘affair’ involving the Croatian legislature and courts – 
including the highest courts  – on statute of limitations and double criminality, in the 
attempt to provide citizens with equal protection compared to other Member States: 
Zlata Đurđević, Elizabeta Ivičević Karas, Marin Bonačić, Zoran Burić, Chapter 5, supra   
§2.2.1.

68		  On the issue, see Miguel João Costa, Raquel Cardoso, António Vaz de Castro and Pedro 
Caeiro, Chapter 10, supra §1.2.3.

69		  ibid.
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Turning, in conclusion, to Italy, the challenge between double criminal-
ity and proportionality has already emerged (supra, §3). The referring court 
observed that in certain circumstances, the proportionality of the measure can 
only be determined by the executing authority. In the KL case, the defendant 
claimed that the EAW became disproportionate not at the time of its issuance 
but later. The enforcement of the EAW was to be considered disproportionate 
to the time of execution, considering the legal interests protected by the spe-
cific wording of the national offence ruled by the executing Member State.70 
Nonetheless, the Court of Justice preferred an unyielding outline by hamper-
ing the application of proportionality in surrender proceedings.71

The application of the EAW reveals several concerns, which are all the more 
relevant insofar as they intertwine – at least implicitly – with proportionality 
of penal prosecution.72 Hence, it is useful to recall the role played by EU policy 
makers’ goals. In fact, the tools for judicial cooperation emphasise the impor-
tance of strengthening the approximation acquis. Once a certain offence meets 
a reasonable degree of approximation among Member States, the scenario 
appears smoother.73 On the one hand, national authorities which complied 
with the criminalisation obligation have not to bother with the double crimi-
nality test and domestic legislators which did not comply, on the other, cannot 
use inaction as an argument against cooperation.74 In this way, it seems ardu-
ous to cast double criminality as a refusal ground to undermine cooperation.75

5	 An Effectiveness-Oriented Approach towards Mutual Recognition?

Attempting to draw some conclusions, the EAW double criminality test pro-
vides an interesting specimen to essay the challenges that shape the arduous 

70		  In Italy, the crime of ‘destruction and damage’ implied the endangerment of the public 
peace by threatening the normal course of life in civil society; on the contrary, the French 
legislator exclusively considered property interests, greatly diminishing the seriousness 
of the crime. For a critical analysis, see Gianmarco Bondi (n 24) 6, arguing that the notion 
of legal interest ‘may still play a pivotal role in other domains, such as the harmonisation 
of criminal offences and penalties’.

71		  As for some further considerations on the KL case (n 37), see supra §3.3.
72		  Wouter van Ballegooij (n 14) 350.
73		  Massimo Fichera (n 52) 120.
74		  In this perspective, see Gert Vermeulen and Laurens van Puyenbroeck, Appreciating 

Approximation. Using common offence concepts to facilitate police and judicial cooperation 
in the EU (Maklu 2010) 43.

75		  As for the possibility of still using capacity as a refusal ground even when double crimi-
nality is met, see the already mentioned Wendy De Bondt (n 5) 115.
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balance between teleological interpretation of mutual trust76 and the protec-
tion of fundamental rights. On the one hand, the principle of legality, legal 
certainty and harmfulness is not always favoured, as the European authorities 
try not to discourage judicial cooperation (supra, §3). Indeed, it is undisputed 
that the EAW was introduced with the aim of smoothing relations between 
States as regards the execution of criminal measures, with the ultimate goal of 
encouraging integration in the criminal sphere.77 Nevertheless, the decrease 
in mutual trust through the double criminality test does not always entail the 
violation of fundamental guarantees. Rather, it is possible to envisage other 
less noble reasons.

The effectiveness-oriented approach cannot go so far as to undermine 
those inviolable principles that the Union itself recognises in the Charter, in 
line with the ECHR. In E.D.L.,78 in fact, national authority wondered whether, 
if the surrender of a person suffering from a serious chronic and potentially 
irreversible disease might expose that person to the risk of suffering serious 
harm to her health, the executing judicial authority should refuse to surrender 
her.79 Against this background, the Court of Justice ‘creates’ a new mandatory 
ground for refusal where the real risk of a significant reduction in the defend-
ant’s life expectancy or of a rapid, significant and irreversible deterioration in 
her state of health cannot be excluded within a reasonable period of time.80 
Hence, the Union continues encompassing a prominent evaluation of individ-
ual guarantees:81 even at the cost of curtailing judicial cooperation, as general 
interests can never sacrifice individual fundamental prerogatives.

Notwithstanding, in cases where fundamental rights are not at risk, how can 
the step backwards on mutual trust be justified?

76		  With specific regard to confiscation of properties, Ciro Grandi, Mutuo riconoscimento in 
materia penale e diritti fondamentali. Il nodo delle confische (Giappichelli 2023) 29.

77		  Adam Nieto Martín (4) 162, where the author affirms the automatic nature of mutual 
recognition is essential ‘to shorten the time taken for judicial cooperation and ensure its 
effectiveness.’

78		  Case C-699/21 E.D.L. [2023] ECLI:EU:C:2023:295, where the Italian Constitutional Court 
referred a preliminary ruling on the interpretation of EAW FD Art 1(3).

79		  ibid 20, specifying that the first step should be that the issuing judicial authority provide 
information allowing the existence of such a risk to be ruled out; so that the refusal is 
justified whether the national authority does not obtain assurances to that effect within 
a reasonable period of time. For further details on the issue with regard to the protec-
tion of the right to health, see the decision of the Italian Constitutional Court no 177 
of 2023 available in English at <https://www.cortecostituzionale.it/documenti/download 
/doc/recent_judgments/sentenza-n177-del-2023-en.pdf> last accessed 13 August 2024.

80		  ibid 55.
81		  On the issue, see again Adam Nieto Martín (4) 162.

https://www.cortecostituzionale.it/documenti/download/doc/recent_judgments/sentenza-n177-del-2023-en.pdf
https://www.cortecostituzionale.it/documenti/download/doc/recent_judgments/sentenza-n177-del-2023-en.pdf
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In the above mentioned Puigdemont case (supra, §4), no nullum crimen issue 
arises in the sense that the defendant committed an unlawful offense under 
the Spanish penal law. This case rather entangles the risk that Member States 
could jeopardise judicial cooperation not so much guided by the protection 
of fundamental rights as by the protection of national sovereignty and politi-
cal interests,82 i.e. at odds with the European scope of fostering cooperation.83 
Thus, it is even more important for the Court of Justice to shed light on the 
boundaries of double criminality; as shown by the previous comparative anal-
ysis, national authorities fail to always apply EAW FD correctly and, sometimes, 
they are groping in the dark, not acknowledging the right balance between 
mutual recognition and the safeguarding of fundamental rights in the criminal 
field.

Indeed – just a few months before E.D.L. – the case Puig Gordi has been 
decided in an opposite direction in favour of the effectiveness-oriented 
approach.84 In brief, the Court seems to bypass the two-step examination to 
refuse surrender in case of an alleged violation of fundamental rights: it is 
possible to stop examining general or systematic shortcomings, without car-
rying out the individual assessment.85 Limited to the issue of jurisdiction, 
the European court appears to weaken the standard required by previous 
case law86 and pave the way for an enhancement of the effective application 
of EAW.87 This approach is not necessarily in contrast to safeguarding indi-
vidual guarantees: is not mutual trust among Member States based primarily 

82		  It is important to recall that EAW is certainly based on the respect of Member 
States’ national identity: see Adam Nieto Martín (4) 164.

83		  Considering the rationale of double criminality in extradition, see Antonio Vallini, ‘Il 
superamento della clausola della “previsione bilaterale del fatto” nell’estradizione per i 
reati di criminalità organizzata: obsolescenza o regresso antigarantistico?’, in Giovannan-
gelo De Francesco (ed) La criminalità organizzata tra esperienze normative e prospettive 
di collaborazione internazionale (Giappichelli 2001) 123, where the author denies a sort of 
“judicial nationalism” could legitimise the international tool which foster judicial cooper-
ation in line with Art 13 Italian Constitution.

84		  Case C-158/21, Puig Gordi [2023] ECLI:EU:C:2023:57, ruling on the refusal to execute a 
EAW issued by the Spanish authorities against several Catalan separatists. See, also, the 
Puigdemont case: supra, §3.4.

85		  ibid 111.
86		  See Openbaar Ministerie (n 1) [53–56] as well as the judgement Bivolaru and Moldovan v. 

France (ECtHR, 25 Mars 2021).
87		  Para 116, where the Grand Chamber states that the EAW ‘framework decision, read in the 

light of the provisions of the Charter, cannot be interpreted in such a way as to call into 
question the effectiveness of the system of judicial cooperation between the Member 
States’.
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on the common respect for freedom, equality, and fundamental rights of the 
individuals?

Even though the two judgements do not clearly refer to double criminal-
ity, the Court of Justice seems to have better delineated its viewpoint towards 
mutual recognition, requiring strict oversights only if fundamental rights are 
at stake.88 More and more clarity on this point can indeed be expected, to 
facilitate national authorities to interpret EAW FD in an effective way89 and, at 
the same time, to prevent the overflow of mutual ‘distrust’ between Member 
States.90

88		  On the CJEU case law and the possibility to state new judicial grounds for refusal when 
violations of fundamental rights are envisaged, Nicola Canestrini ‘La cooperazione giudi-
ziaria penale europea esige il rispetto della tutela dei diritti fondamentali, fondamento 
della fiducia reciproca fra gli stati membri. la vicenda degli indipendentisti catalani’ 
(2023) Cassazione penale 2124.

89		  Enhancing the division of work as a EAW fourth foundation, see Adam Nieto Martín 
(4) 162, stating that ‘mutual recognition is fast and secure because it is grounded on a 
trust-based division of tasks: judges assume that their counterparts are competent and 
develop their activity in accordance with the rule of law’.

90		  Lorena Bachmaier (n 2) 153.
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