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PUBLIC GOALS AND PRIVATE DUTIES IN THE
CORPORATE SUSTAINABILITY DUE DILIGENGE
DIRECTIVE

MICHELE CORGATELLI

TABLE OF CONTENTS: 1. Corporate sustainability due diligence laws in
context. — 2. The integration of public goals in the Directive. — 2.1. The
UNGPs and the OECD Due Diligence Guidance. — 2.2. The UN Sustainable
Goals. — 2.3. The Paris Agreement. — 2.4. The international agreements and
conventions listed in the Annex. — 3. Concluding remarks.

ABSTRACT: This paper aims at assessing how the proposed Corporate
Sustainability Due Diligence Directive incorporates public objectives
set by international organisations and state actors into the governance
of large E.U. companies. In particular, it outlines the roots of the due
diligence process enshrined in the proposed text, to then assess how the
UNGPs and the OECD Due Diligence Guidance, the UN Sustainable
Goals, the Paris Agreement, and the international agreements and
conventions listed in the Annex are integrated within the legal
instrument.

KEYWORDS: sustainability due diligence; human rights due diligence;
environmental due diligence; UN Sustainable Goals, Paris Agreement;
sustainable corporate governance; Corporate Law, Company Law.

1.  Corporate sustainability due diligence laws in context

We are witnessing a considerable interinstitutional convergence on the
introduction of corporate sustainability due diligence legislation in the
European Union. First, the Council Conclusions on Human Rights and Decent
Work in Global Supply Chains of December 1, 2020, called on the European
Commission to propose cross-sector corporate due diligence obligations
along global supply chains. Then, the European Parliament resolution of
March 10, 2021, with recommendations to the Commission on corporate due
diligence and corporate accountability, stressed that «[i]Jn order to ensure a
level playing field, the responsibility for undertakings to respect human rights
under international standards should be transformed into a legal duty at Union
level». Subsequently, on February 23, 2022, the European Commission
published the proposal for a Directive on the matter'. The Council and the
Parliament adopted their positions on November 30, 2022, and on June 1,
2023, respectively. Lastly, on December 14, 2023, the negotiators of the
Council and Parliament reached a compromise deal?.

! EUROPEAN COMMISSION, Proposal for a Directive of the European Parliament and of the
Council on Corporate Sustainability Due Diligence and amending Directive (EU)

2019/1937, COM/2022/71.
2 EURACTIV, EU Parliament and member states reach deal on corporate due diligence law,

245



THE EU DUE DILIGENCE DIRECTIVE

Due diligence laws are currently proliferating throughout the world.
Indeed, the European Union laid down due diligence obligations for the
operators who place timber and timber products on the market®, and both the
E.U. and the United States already introduced supply chain obligations for
importers of certain minerals originating from conflict-affected and high-risk
areas”. The E.U. also adopted a Regulation on deforestation-free supply
chains®. The California Transparency in Supply Chains Act, passed in 2010,
focuses on slavery and human trafficking®, and the United Kingdom,
Australia and Canada have legislated on the same topic in 2015, 2018 and
2023, respectively’.

Moreover, the Dutch Child Labour Due Diligence Law was
promulgated in October 20192 and the Norwegian Transparency Act on
fundamental human rights and decent working conditions entered into force

December 14, 2023, available at <https://www.euractiv.com/section/economy-jobs/news/eu-
parliament-and-member-states-reach-deal-on-corporate-due-diligence-law>.

8 Regulation (EU) No 995/2010 of the European Parliament and of the Council of 20 October
2010, OJ L295/23. According to Art. 4(2) of the Regulation, «operators shall exercise due
diligence when placing timber or timber products on the market». The framework of
procedures and measures referred to as «due diligence system» is defined in Art. 6 and
«includes three elements inherent to risk management: access to information, risk assessment
and mitigation of the risk identified» (Recital 17).

4 1In the U.S., see Section 1502 of the Dodd-Frank Act, introduced by the Dodd-Frank Wall
Street Reform and Consumer Protection Act signed in July 2010; for the E.U., see the
Regulation (EU) 2017/821 of the European Parliament and of the Council of 17 May 2017
laying down supply chain due diligence obligations for Union importers of tin, tantalum and
tungsten, their ores, and gold originating from conflict-affected and high-risk areas, OJ
L130/1. While the U.S. regulation focuses on companies that source conflict minerals from
the Democratic Republic of Congo, the E.U. Regulation has a broader geographical scope.
See R. CHAMBERS, A. Y. VASTARDIS, Human Rights Disclosure and Due Diligence Laws:
The Role of Regulatory Oversight in Ensuring Corporate Accountability, in Chicago Journal
of International Law 21(2), 2021, pp. 323 ff., at 341; J. LETNAR CERNIC, The Human Rights
Due Diligence Standard-Setting in the European Union: Bridging the Gap between Ambition
and Reality, in Global Business Law Review 10(1) 2022, pp. 1 ff., at 10; M. CONWAY, A New
Duty of Care - Tort Liability from Voluntary Human Rights Due Diligence in Global Supply
Chains, in Queen's Law Journal 40(2), 2015, pp. 741 ff., at 751; G. A. SARFATY, Shining
Light of Global Supply Chains, in Harvard International Law Journal 56(2), 2015, pp. 419
ff.; O. MARTIN-ORTEGA, Human Rights Due Diligence for Corporations: From Voluntary
Standards to Hard Law at Last, in Netherlands Quarterly of Human Rights 32(1), 2014, pp.
44 ft.

S Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023
on the making available on the Union market and the export from the Union of certain
commodities and products associated with deforestation and forest degradation and
repealing Regulation (EU) No 995/2010, OJ L150/206. See P. SKVARILOVA-PELZL, A.
ADAMS, The Duty of Due Diligence: A European Race to Corporate Responsibility and
Sustainability?, in European Business Law Review 34(2), 2023, pp. 193 ft., at 207.

6 See S. W. GAMBLE, 4 Corporate Human Rights Due Diligence Law for California, in UC
Davis Law Review 55(4), 2022, pp. 2421 ff., at 2427. Under the Act, in effect from 2012,
companies shall disclosure to what extent they engage in the verification «of product supply
chains to evaluate and address risks of human trafficking and slavery» (see Section 1714.43
of the California Civil Code).

" See R. MCCORQUODALE, L. SMIT, S. NEELY, R. BROOKS, Human Rights Due Diligence in
Law and Practice: Good Practices and Challenges for Business Enterprises, in Business and
Human Rights Journal 2(2), 2017, pp. 195 ft., at 201.

8 Law of 24 October 2019 (‘Wet Zorgplicht Kinderarbeid’). Under the Child Labour Due
Diligence Law adopted by the Dutch Parliament in May 2019, companies must investigate
whether their goods or services have been produced exploiting child labour and, if so, devise
a plan to eradicate it from their supply chains.
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in July 2022° — whereas the French Duty of Vigilance Law of 2017° and the
German Supply Chain Due Diligence Act effective as of 1 January 2023 are
broader in scope and integrate also environmental concerns’? (for instance, in
Germany, the new obligations are aimed at addressing both human rights and
environmental violations such as those related to the use of mercury and
hazardous wastes).These laws vary in terms of scope of application (i.e. in
number of companies affected)’3, level of cross-sectoriality, and enforcement
mechanism®,

The spread of national mandatory due diligence regulation finds its
roots in international soft law standards, that lawmakers are now embodying
into hard law. For instance, in 2010 the UN Group of Experts on the
Democratic Republic of Congo proposed a five-step due diligence approach
that was later endorsed by the UN Security Council in a legally binding
resolution, and by the OECD in the Due Diligence Guidance for Responsible
Supply Chains of Minerals from Conflict-affected and High-risk Areas'®;

® LOV-2021-06-18-99 (‘Lov om virksomheters dpenhet og arbeid med grunnleggende
menneskerettigheter og anstendige arbeidsforhold’).

10 Law n. 2017-399 of 27 March 2017 (‘Loi relative au devoir de vigilance des sociétés méres
et des entreprises donneuses d’ordre’). See V. RUSINOVA, S. KOROTKOV, Mandatory
Corporate Human Rights Due Diligence Models: Shooting Blanks?, in Russian Law Journal
9(4), 2021, pp. 33 ff,, at 62; A. LAFARRE, The Proposed Corporate Sustainability Due
Diligence Directive: Corporate Liability Design for Social Harms, in European Business
Law Review 34(2), 2023, pp. 213 ff., at 216.

1 Law of 11 June 2021 (‘Lieferkettensorgfaltsgesetz’).

12 The two aspects are not unrelated. As noted by C. MACCHI, The Climate Change Dimension
of Business and Human Rights: The Gradual Consolidation of a Concept of ‘Climate Due
Diligence’, in Business and Human Rights Journal 6,2021, pp. 93 ff., at 108, «climate change
is a direct and serious threat to the enjoyment of human rights», and thus climate change-
related human rights impacts are a necessary dimension of human rights due diligence
processes.

13 The Californian Act applies to retail sellers and manufacturers that have annual worldwide
gross receipts exceeding 100°000°000 dollars and that satisfy the legal requirements for
«doing businessy in California; the UK Act applies to commercial organisations that carry on
a business, or part of it, in the UK, that supply goods and services and that have an annual
turnover of 36°000°000 pounds or more; the Australian Act applies to entities based or
operating in Australia, with an annual consolidated revenue of more than 100°000°000
dollars; the scope of application of the Canadian Act is more complex: the Act applies to
entities that are listed on a Canadian stock exchange, have a place of business in Canada, do
business in Canada or have assets in Canada and that, based on their consolidated financial
statements, meet at least two of the following conditions for at least one of their two most
recent financial years: 20°000°000 dollars or more in assets, 40°000°000 dollars or more in
revenue, and 250 or more employees; the French Law applies to companies employing more
than 5’000 employees in France or 10’000 employees worldwide, including subsidiaries;
from 2024, the German Act applies to companies with at least 1’000 employees in Germany.
4 For a comparison between national due diligence laws, see A. LAFARRE, The Proposed
Corporate Sustainability Due Diligence Directive: Corporate Liability Design for Social
Harms, cit., p. 226; A. LAFARRE, B. ROMBOUTS, Towards Mandatory Human Rights Due
Diligence: Assessing its Impact on Fundamental Labour Standards in Global Value Chains,
in European Journal of Risk Regulation, 13, 2022, pp. 567 ss., p. 577; M. RAJAVUORI, A.
BAVARESI, H. VAN ASSELT, Mandatory due diligence laws and climate change litigation:
Bridging the corporate climate accountability gap?, in Regulation & Governance 17,2023,
pp. 944 ss., p. 946.

15 Due diligence legislation focused on the mining sector was later introduced in the
Democratic Republic of Congo and Rwanda, and in 2015 China launched the Chinese Due
Diligence Guidelines for Responsible Mineral Supply Chains. See C. M. O’BRIEN, S.
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when the E.U. introduced the Conflict Minerals Regulation, it directly made
reference to the OECD Guidance®®.

Similarly, the approach adopted by the draft Directive on Corporate
Sustainability Due Diligence can be traced back to the mandate of Professor
John Ruggie as UN Special Representative of the Secretary-General on
Human Rights and Transnational Corporations and Other Business
Enterprises®’. Building on the ‘Protect, Respect and Remedy’ framework for
Business and Human Rights, the UN Guiding Principles envisaged due
diligence as a process of risk and impact assessment, action on the findings
of the assessment through appropriate measures, evaluation of the
effectiveness of such measures, communication to the public, and
remediation of any adverse impacts of companies’ activities on rights-
holders*®.

To be sure, Professor Ruggie did not articulate the business
‘responsibility to respect’ as a new legal obligation: conversely, he grounded
it on voluntarism and ethical rather than legal basis, guaranteeing the success
of the Framework®. However, the initiative was aimed at generating a mix of
voluntary and mandatory, national and international measures?’, and to point

DHANARAIJAN, The corporate responsibility to respect human rights: a status review, in
Accounting, Auditing & Accountability Journal 29(4), 2016, pp. 542 ff., at 546.

16V, RUSINOVA, S. KOROTKOV, Mandatory Corporate Human Rights Due Diligence Models:
Shooting Blanks?, cit., at 45, 53. J. LETNAR CERNIC, The Human Rights Due Diligence
Standard-Setting in the European Union: Bridging the Gap between Ambition and Reality,
cit., at 12.

17 See 1. LANDAU, Human Rights Due Diligence and the Risk of Cosmetic Compliance, in
Melbourne Journal of International Law 20(1), 2019, pp. 221 ff., at 223. For instance, as
mentioned in D. HESS, The Management and Oversight of Human Rights Due Diligence, in
American Business Law Journal 48(4),2021, pp. 751 ff., at 757, according to the UN Guiding
Principles «[i]f the company causes or contributes to a human rights violation, then it ‘should
take the necessary steps to cease or prevent its contribution,” as well as provide, or cooperate
in the provision of, remediation. If the company is only directly linked to the violation, then
the necessary response will depend on such factors as its leverage over the entity causing the
abuse and the severity of the abuse. If the company lacks leverage to end the other entity’s
abuse, then it should consider ending the relationship (in a manner that does not cause adverse
human rights consequences).

18 See C. M. O’BRIEN, S. DHANARAIAN, The corporate responsibility to respect human
rights: a status review, cit., at 545.

19 See D. CASSEL, Qutlining the Case for a Common Law Duty of Care of Business to Exercise
Human Rights Due Diligence, in Business and Human Rights Journal 1(2), 2016, pp. 179 ff.,
at 184; M. FASCIGLIONE, The Enforcement of Corporate Human Rights Due Diligence: From
the UN Guiding Principles on Business and Human Rights to the Legal Systems of EU
Countries, in Human Rights & International Legal Discourse 10(1), 2016, pp. 94 ff., at 98;
J. LETNAR CERNIC, European Perspectives on the Business and Human Rights Treaty
Initiative, in J. LETNAR CERNIC, N. CARRILLO-SANTARELLI (eds), The future of business and
human rights, Cambridge University Press, Cambridge, 2019, pp. 229 ss., at 232; C. M.
O’BRIEN, S. DHANARAIJAN, The corporate responsibility to respect human rights: a status
review, cit., at 545. For instance, the ‘Protect, Respect and Remedy’ framework used the
expressions «corporate culture» (paragraph 29 and 31), «market pressures on companies to
respect rights» (paragraph 30). As recalled by T. LAMBOOY, Corporate Due Diligence as a
Tool to Respect Human Rights, in Netherlands Quarterly of Human Rights 28(3), 2010, pp.
404 ff., at 431, Professor Ruggie’s model for ‘complementary governance’ relied on the
concept of ‘common but differentiated responsibilities’ for social actors.

20 S. W. GAMBLE, 4 Corporate Human Rights Due Diligence Law for California, cit., at 2425.
See also the Summary of the report of the Working Group on Business and Human Rights to
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out what corporate due diligence should look like.?! Given that, as it has been
noted, several factors undermine the capacity of states to establish a strong
regulatory mechanism at the domestic level??, and that the level of compliance
to the soft law has proven to be suboptimal, lawmakers are progressively
mandating the due diligence process devised in the Second Pillar?® by
introducing duties on large?* E.U.-based companies, thus turning soft law into
hard law®. In this sense, the expression «In addition to compliance with
national laws, the baseline responsibility of companies is to respect human
rights»?® contained in the ‘Protect, Respect and Remedy’ framework
(paragraph 54)%’ is today upstaged, because the respect of human rights and
the environment is being imposed through company law.

Although business ‘responsibility’ was thus conceived as distinct from,

the General Assembly, October 2018 (4/73/163) Corporate human rights due diligence:
emerging practices, challenges and ways forward: «The Working Group recommends that
States use all available levers to address market failures and governance gaps to advance
corporate human rights due diligence as part of standard business practice, ensuring
alignment with the Guiding Principles, including by [u]sing legislation to create incentives
to exercise due diligence, including through mandatory requirements, while taking into
account elements to drive effective implementation by businesses and promote level playing
fields» (emphasis added). See M. B. TAYLOR, Due Diligence: A Compliance Standard for
Responsible European Companies, in European Company Law 11(2), 2014, pp. 86 ft., at 88
on how the 2011 revision of the European Union strategy for Corporate Social Responsibility
(CSR) changed the definition of CSR to follow the UN Guiding Principles.

2L 1. LANDAU, Human Rights Due Diligence and the Risk of Cosmetic Compliance, cit., at
224,

22 S. DEVA, Guiding Principles on Business and Human Rights: Implications for Companies,
in European Company Law 9(2), 2012, pp. 101 ff., at 103. See also K. BUHMANN, Business
and Human Rights: Understanding the UN Guiding Principles from the Perspective of
Transnational Business Governance Interactions, in Transnational Legal Theory 6(2), 2015,
pp. 399 ff.

23 K. BUHMANN, Business and Human Rights: Understanding the UN Guiding Principles
from the Perspective of Transnational Business Governance Interactions, cit., at 401 remarks
that «the UN Guiding Principles are a novelty which connects elements of the state-centred
international law not only to national law and legal institutions, but also to the forces of the
market which drives many of the non-state business governance initiatives in order to gain
maximum influence on business conducty.

24 On the scope of application see Art. 2 of the proposed legal text.

%5 R. CHAMBERS, J. MARTIN, Reimagining Corporate Accountability: Moving beyond Human
Rights Due Diligence, in New York University Journal of Law and Business 18(3), 2022, pp.
773 ff., at 796 underlined how in Europe there is a gradual movement towards the adoption
of HRDD laws, indicating a process of translation of this concept from the UNGPs from soft
into hard law. This is encountering the favor of the U.N. Working Group on Business and
Human Rights, that in its report to the U.N. General Assembly praised the French Duty of
Vigilance Law as a development that other Governments should learn from, see V. RUSINOVA,
S. KOROTKOV, Mandatory Corporate Human Rights Due Diligence Models: Shooting
Blanks?, cit., at 39.

% Emphasis added.

21 According to the Commentary to Principle 11 of the UN Guiding Principles, «[t]he
responsibility to respect human rights is a global standard of expected conduct for all business
enterprises wherever they operate. It exists independently of States’ abilities and/or
willingness to fulfil their own human rights obligations, and does not diminish those
obligations. And it exists over and above compliance with national laws and regulations
protecting human rights» (emphasis added).
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albeit complementary to?8, the state ‘duty’ to protect human rights?°, due
diligence laws are now developing a new business duty*’; through mandatory
due diligence a state can attribute to private actors themselves the task to
detect and mitigate adverse impacts, and national authorities can then monitor
the companies and impose fines in case of non-compliance®’. In doing so,
lawmakers can also address the Third Pillar of the UN Framework (‘access to
remedy’), but the main focus remains company-centred, revolving around
companies’ obligations, not victims of human rights abuses®2.

1 The integration of public goals in the Directive

The proposed legal text is a company law directive, well inscribed in
the Sustainable Corporate Governance Initiative®®. However, the
abovementioned conceptual origins of the due diligence process that it
advances are key to interpret the obligations laid down therein. Indeed, the
Directive blurs the boundaries between public goals and private duties and,
to a certain extent, between international and corporate law, hetero-
integrating corporate governance and private autonomy with global policy
objectives determined by international organisations and state actors.

Four level of integration can be distinguished: the first attains to the
UNGPs and the OECD Due Diligence Guidance, the second to the UN
Sustainable Goals, the third to the Paris Agreement, and the fourth to the
international agreements and conventions listed in the Annex.

28 K. BUHMANN, Business and Human Rights: Understanding the UN Guiding Principles
from the Perspective of Transnational Business Governance Interactions, cit., at 25.

29 S. W. GAMBLE, 4 Corporate Human Rights Due Diligence Law for California, cit., at 2430.
% The topic is extensively explored in M. KRAJEWSKI, Mandatory Human Rights Due
Diligence Laws: Blurring the Lines Between State Duty to Protect and Corporate
Responsibility to Respect?, in Nordic Journal of Human Rights 41(3), 2023, pp. 1 ff. See also
C. MACCHI, The Climate Change Dimension of Business and Human Rights: The Gradual
Consolidation of a Concept of ‘Climate Due Diligence’, cit., at 94.

31 For instance, the remedy for violations of the Californian Act is an action brought by the
Attorney General for injunctive relief (see Section 1714.43(d) of the California Civil Code),
while the enforcement of the Norwegian Act is left to the Consumer Authority (see its Section
9) and violations are punished with penalties (Section 14). Similarly, the Canadian Modern
Slavery Act relies on a system of penalties in case of non-compliance, with fines of up to
250’000 dollars (see its Section 19). Under the French Law, when a company is given formal
notice to comply, but it omits to do so within a period of three months, the competent court
may impose penalties. Moreover, the company is liable for non-compliance vis-a-vis any
person, demonstrating an interest, that bring an action in court: the company is obliged to
repair the damages that the execution of those obligations would have avoided (L. 225-102-
5 of the ‘Code de Commerce’). The Dutch Law establishes a complaint system, allowing
companies to resolve the issue within a period of six months. However, if they fail to do so,
the regulator intervenes as a mediator: in case of violations, the regulator provides the
company with a legally binding course of action, and further violations result in fines and
even in criminal liability for directors.

32V, RUSINOVA, S. KOROTKOV, Mandatory Corporate Human Rights Due Diligence Models:
Shooting Blanks?, cit., at 37-38.

33 EBUROPEAN COMMISSION, Sustainable Corporate Governance, available at
<https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12548-
Sustainable-corporategovernance en>.
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1.1. The UNGPs and the OECD Due Diligence Guidance

Recital 5 of the proposed Directive refers to the UNGPs. In particular,
the text adopted by the European Parliament on June 1, 2023 reads: «Well-
established existing international standards on responsible business conduct
such as the United Nations Guiding Principles on Business and Human Rights
and the OECD Guidelines for Multinational Enterprises clarified in the
OECD Due Diligence Guidance for Responsible Business Conduct specify
that companies should protect human rights and set out how they should
respect and address the protection of the environment across their operations
and value chains. The United Nations Guiding Principles on Business and
Human Rights recognise the responsibility of companies to exercise human
rights due diligence by identifying, preventing and mitigating the adverse
impacts of their operations on human rights and by accounting for how they
address those impacts. Those Guiding Principles state that businesses should
avoid infringing human rights and should address adverse human rights
impacts that they have caused, contributed to or are linked with in their own
operations, subsidiaries and through their direct and indirect business
relationships»34.

As a matter of fact, the proceduralisation® enshrined in the Directive is
consistent with the one proposed by the UNGPs and OECD Guidance®. In
particular, Recital 16 of the Commission’s proposal reads: «The due diligence
process set out in this Directive should cover the six steps defined by the
OECD Due Diligence Guidance for Responsible Business Conduct, which
include due diligence measures for companies to identify and address adverse
human rights and environmental impacts. This encompasses the following
steps: (1) integrating due diligence into policies and management systems, (2)
identifying and assessing adverse human rights and environmental impacts,
(3) preventing, ceasing or minimising actual and potential adverse human
rights, and environmental impacts, (4) assessing the effectiveness of
measures, (5) communicating, (6) providing remediationy.

34 The Parliament also added Recital 6a, which reads: «All companies should respect human
rights, as enshrined in the international conventions and instruments listed in the Annex, Part
I, Section 2, and those under the scope of this Directive should be required to conduct due
diligence and should take appropriate measures to identify and address adverse human rights
impacts along their value chain. The extent and nature of due diligence can vary according
to the size, sector, operating context, and risk profile of the company».

35 The term “proceduralisation’ is here borrowed from A. OLLINO, Due Diligence Obligations
in International Law, Cambridge University Press, Cambridge, 2022, at 232 that defines it
as «the process that progressively erodes the ‘reasonable’ standard traditionally linked to due
diligence and substitutes it with more specific legal parameters. Through proceduralisation,
the content of due diligence obligations is spelled out into a series of ‘sub’-duties, technical
standards or direct obligations (including procedural ones) whose fulfilment is required for
assessing compliance with the standard of due diligence of the ‘principal’ obligation». The
Author argues that «[i]nternational environmental law and human rights are among the
international legal areas in which the proceduralisation of due diligence obligations is more
evident» (ibid, at 242). See also L. VENTURA, Corporate Sustainability Due Diligence and
the New Boundaries of the Firms in the European Union, in European Business Law Review
34(2), 2023, pp. 239 ff., at 257.

3 See L. VENTURA, Corporate Sustainability Due Diligence and the New Boundaries of the
Firms in the European Union, cit., at 251 and 254.
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The articles of the Directive embed this proceduralisation into company
law®" by covering the adoption of due diligence policies (Art. 5),
identification of actual and potential adverse human rights and environmental
impacts (Art. 6), prevention (Art. 7), contrast to actual adverse impacts (Art.
8), complaints procedures (Art. 9), monitoring (Art. 10), and communication
(Art. 11)%. In this sense the Directive, albeit not explicitly referring to the UN

37

81 C. PATZ, The EU’s Draft Corporate Sustainability Due Diligence Directive: A First
Assessment, in Business and Human Rights Journal 7, 2022, pp. 291 ff., at 293 notes that
«[t]he draft directive effectively divides the active due diligence duty into two parts:
preventing potential adverse impacts and bringing actual adverse impacts to an end. Here the
dynamic process of due diligence foreseen in the international standards has been distilled to
an exhaustive subset of specific actions to be taken by the company ‘where relevant’».

38 Moreover, the European Parliament’s position of June 1, 2023, stressed how companies
should prioritize impacts on the basis of their severity and likelihood, in line with Principle
24 of the UNGPs. As for Article 11 on communication, this provision establishes that the
companies that are not subject to reporting requirements under Directive 2013/34/EU should
publish an annual statement on their website. Indeed, the Non-financial statement ex Art. 19a,
para 1, lett. b) of the Directive 2014/95/EU of the European Parliament and of the Council
of 22 October 2014 amending Directive 2013/34/EU as regards disclosure of non-financial
and diversity information by certain large undertakings and groups, OJ L330/1, contained
«a description of the policies pursued by the undertaking in relation to those matters,
including due diligence processes implemented». Recital 31 of the Directive (EU) 2022/2464
of the European Parliament and of the Council of 14 December 2022 amending Regulation
(EU) No 537/2014, Directive 2004/109/EC, Directive 2006/43/EC and Directive
2013/34/EU, as regards corporate sustainability reporting, OJ L322/15 (‘CSRD’), that
superseded the Non-Financial Reporting Directive of 2014 (‘NFRD’), states: «To ensure
consistency with international instruments such as the UN ‘Guiding Principles on Business
and Human Rights: Implementing the United Nations ‘Protect, Respect and Remedy’
Framework’ (‘UN Guiding Principles on Business and Human Rights’), the OECD
Guidelines for Multinational Enterprises and the OECD Due Diligence Guidance for
Responsible Business Conduct, the due diligence disclosure requirements should be specified
in greater detail than is currently the case in point (b) of Article 19a(1) and point (b) of
Article 29a(1) of Directive 2013/34/EU. Due diligence is the process that undertakings carry
out to identify, monitor, prevent, mitigate, remediate or bring an end to the principal actual
and potential adverse impacts connected with their activities and identifies how undertakings
address those adverse impacts. Impacts connected with an undertaking’s activities include
impacts directly caused by the undertaking, impacts to which the undertaking contributes,
and impacts which are otherwise linked to the undertaking’s value chain. The due diligence
process concerns the whole value chain of the undertaking including its own operations, its
products and services, its business relationships and its supply chains. In line with the UN
Guiding Principles on Business and Human Rights, an actual or potential adverse impact is
to be considered a principal impact where it ranks among the greatest impacts connected with
the undertaking’s activities based on: the gravity of the impact on people or the environment;
the number of individuals that are or could be affected, or the scale of damage to the
environment; and the ease with which the harm could be remediated, restoring the
environment or affected people to their prior state». The Sustainability report ex CSRD,
according to Art. 19a, para. 1, lett. f), shall contain «a description of: (i) the due diligence
process implemented by the undertaking with regard to sustainability matters, and, where
applicable, in line with Union requirements on undertakings to conduct a due diligence
process; (ii) the principal actual or potential adverse impacts connected with the
undertaking’s own operations and with its value chain, including its products and services,
its business relationships and its supply chain, actions taken to identify and monitor those
impacts, and other adverse impacts which the undertaking is required to identify pursuant to
other Union requirements on undertakings to conduct a due diligence process; (iii) any
actions taken by the undertaking to prevent, mitigate, remediate or bring an end to actual or
potential adverse impacts, and the result of such actions». On the complementary between
the CSDDD and the CSRD, see V. CORIC, A. K. BoJovic, M. V. MATIJEVIC, Potential of the
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Guiding Principles nor to the OECD Guidance in its norms, certainly
constitutes a direct implementation of international standards into company
law®°.

Other lawmakers have already mandated similar due diligence
processes. According to the French Duty of Vigilance Law, for instance,
companies shall set up a ‘Vigilance plan’ that includes risk mapping,
procedures for regular assessment of the situation of subsidiaries,
subcontractors or suppliers, appropriate actions to mitigate risks and prevent
serious harm, and mechanisms for monitoring and evaluating the
implemented measures (L. 225-102-4 of the Code de Commerce).

As for the German Supply Chain Due Diligence Act, this defines a
multi-step due diligence process that consists of establishing a risk
management system (see its Section 4), performing regular risk analyses
(Section 5), laying down preventive measures (Section 6), taking remedial
action (Section 7), establishing a complaints procedure (Section 8), and
documenting and annually reporting on the outcomes (Section 10).

Not dissimilarly, the Norwegian Act contains a multi-step due diligence
process comprised of the identification and assessment of actual and potential
adverse impacts (directly caused by the enterprise, or nonetheless linked with
the enterprise’s operations, products or services via the supply chain);
implementation of measures to cease, prevent or mitigate adverse impacts, on
the basis of the enterprise’s prioritisation and assessment; monitoring of the
implementation and outcomes of such measures; communication with
affected stakeholders, remediation and compensation (see its Section 4).

These due diligence processes are detailed and comprehensive. Other
lawmakers have included due diligence obligations into narrower disclosure
requirements: for instance, according to Section 54 of the UK Modern Slavery
Act, companies shall disclose a yearly Statement that indicates «the steps the
organisation has taken during the financial year to ensure that slavery and
human trafficking is not taking place in any of its supply chains», «or a
statement that the organisation has taken no such steps». The Statement may
also include information on the organisation’s supply chains, its due diligence
processes in relation to slavery and human trafficking in its supply chains,

EU Draft Directive on Corporate Sustainability due Diligence to Contribute to a Coherent
Framework of Corporate Accountability for Human Rights Violations, in Regional Law
Review, 2023, pp. 133 ss., p. 138.

% A. RUHMKORF, The German Supply Chain Law: A First Step Towards More Corporate
Sustainability, in European Company Law Journal 20(1), 2023, pp. 6 ff., at 7 outlined how
the concept of due diligence proposed by the Guiding Principles offered the basis for the
obligations contained in the German Due Diligence Act, that was adopted as part of the
National Action Plan for implementing the Principles, see also D. WEIHRAUCH, S.
CARODENUTO, S. LEIPOLD, From voluntary to mandatory corporate accountability: The
politics of the German Supply Chain Due Diligence Act, in Regulation & Governance, 17,
2023, pp. 909 ss.; D. JURIC, A. ZUBOVIC, E. CULINOVIC-HERC, Large Companies Saving
People and the Planet, in InterEULawEast: Journal for International and European Law,
Economics and Market Integrations 9(2), 2022, pp. 1 ff., at 14. For an overview of the
similarities and differences between the international soft law steps-based approach, the
articles of proposed Directive, and the French Duty of Vigilance Law, see A. LAFARRE, B.
ROMBOUTS, Towards Mandatory Human Rights Due Diligence: Assessing its Impact on
Fundamental Labour Standards in Global Value Chains, cit. According to I. LANDAU, Human
Rights Due Diligence and the Risk of Cosmetic Compliance, cit., at 233, human rights due
diligence «is emerging as a form of public process- based regulation, through which
improved management of specific risks is sought in order to meet public goals or objectives».
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and the parts of its supply chains where there is a risk of slavery and human
trafficking taking place, alongside with the eventual steps the organisation has
taken to assess and manage that risk. Under Section 16 of the Australian
Modern Slavery Act, a Statement must describe the risks of modern slavery
practices in the supply chains of the reporting entity and its subsidiaries; such
Statement must also describe the actions taken by the entity and its
subsidiaries to assess and address those risks, including due diligence and
remediation processes. Lastly, according to Section 11 of the Canadian
Modern Slavery Act, the Annual Report must include the steps the entity has
taken to prevent and reduce the risk that forced labour or child labour is used
at any step of the production of goods by the entity or of goods imported into
Canada by the entity. The Report must also include information on the entity’s
supply chains, its policies and its due diligence processes, the parts of its
supply chains that carry a risk of forced labour or child labour being used and
the steps it has taken to assess and manage that risk, and the measures taken
to remediate the loss of income to the most vulnerable families that results
from any measure taken to eliminate the use of forced labour or child labour
in its supply chains (see its Section 11).

From this perspective, the Corporate Sustainability Due Diligence
Directive is modelled around a due diligence process already outlined in
international soft law instruments and transposed into existing national,
continental-European (i.e. German and French)® due diligence laws. The
Directive is wide in scope, encompassing both human rights and
environmental impacts, and it relies on substantive obligations rather than just
disclosure requirements, thus diverging from the obligations introduced in
common law countries (i.e. the UK, Australian and Canadian Modern Slavery
Act).

1.2, The UN Sustainable Goals

According to Recital 7 of the European Commission’s proposal, «[t]he
United Nations’ Sustainable Development Goals, adopted by all United
Nations Member States in 2015, include the objectives to promote sustained,
inclusive and sustainable economic growth. The Union has set itself the
objective to deliver on the UN Sustainable Development Goals. The private
sector contributes to those aims»*. In a similar fashion, the Explanatory
Memorandum accompanying the proposal states that «[t]he behaviour of
companies across all sectors of the economy is key to succeed in the Union’s
transition to a climate-neutral and green economy [...] and in delivering on
the UN Sustainable Development Goals, including on its human rights- and

40 D. Juric, A. ZuBoviC, E. CULINOVIC-HERC, Large Companies Saving People and the
Planet - Reflections on the Personal Scope of the Application of the Corporate Sustainability
Due Diligence Directive, cit., at 12, 34 noted that the French model largely inspired the
European Commission in its proposed Directive, albeit there are significant differences
between the two in terms of scope, the content of obligations, and enforcement, given that
the European proposal appears more comprehensive, extensive and detailed.

41 Emphasis added. According to C. PONCIBO, The Contractualisation of Environmental
Sustainability, in European Review of Contract Law 12(4), 2016, pp. 335 ff., at 337, «[a]s a
globally agreed blueprint for 2015-2030, the SDGs are likely to become the major point of
reference for development actors at all levels and will have a significant impact on the human
rights agenda for years to comey.
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environment-related objectives». Useful interpretative guidance is offered by
Recital 14 of the proposed legal text, that posits: «This Directive aims to
ensure that companies active in the internal market contribute to sustainable
development and the sustainability transition of the economies and societies
through the identification, prevention and mitigation, bringing to an end and
minimisation of potential or actual adverse human rights and environmental
impactsy.

The legal obligations contained in the draft Directive indirectly orient
the private sectors towards certain objectives provided for in the 2030 global
agenda®. On this point, it has been argued that sustainable supply chains
could aid in delivering the following Goals: ‘no poverty’ (n. 1), ‘good health
and well-being’ (n. 3), ‘gender equality’ (n. 5), ‘clean water and sanitation’ (n.
6), ‘decent work and economic growth’ (n. 8); ‘industry, innovation and
infrastructure’ (n. 9); ‘reduced inequalities’ (n. 10); and ‘peace, justice and
strong institutions’ (n. 16)*. Moreover, target n. 12.6 mentions the
encouragement of sustainable corporate practices. In addition, Goal n. 17
designates a role for businesses in assisting governments in addressing the
other state-centred Goals*, and corporate sustainability due diligence seems
precisely oriented towards, and inspired by, this principle.

However, the year 2030 is upcoming. According to Art. 30 of the
European Commission’s proposal, the deadline for the transposition of the
Directive is set at two years from the day of its entry into force — namely the
twentieth day following that of its publication in the Official Journal of the
European Union**. Member States shall apply the provisions from two or four
years from its entry into force on the basis of different thresholds related to

42 See K. BUHMANN, J. JONSSON, M. FISKER, Do no harm and do more good too: connecting
the SDGs with business and human rights and political CSR theory, in Corporate
Governance 19(3), 2019, pp. 389 ff., at 390: «While connections between business human
rights and the Sustainable Development Goals have been identified, the argument has mainly
been that by respecting human rights (and avoiding human rights risks), companies also
contribute to the SDGs». The Authors argue that «companies can draw on the insights on
human rights risks that they obtain through exercising due diligence in such a manner that
they can identify opportunities for active SDG contributions».

43 K. MCCALL-SMITH, A. RUHMKORF, Sustainable global supply chains: From transparency
to due diligence, Research Paper Series No 2018/31. The European Parliament, in the text
adopted on June 1, 2023, introduced Recital 25b that states: «Companies should also be
responsible for using their influence to contribute to an adequate standard of living in value
chains. This is understood as a living wage for employees and a living income for self-
employed workers and smallholders, which they earn from their work and production and
must meet their needs and those of their family», Recital 25¢ on health, and Recital 25d that
posits: «Adverse human rights and environmental impacts can be intertwined or underpinned
by factors such as corruption and bribery, hence their inclusion in the OECD Guidelines for
Multinational Enterprises. It therefore may be necessary for companies to take into account
these factors when carrying out human rights and environmental due diligence». See also
Recital 28b.

4 According to K. BUHMANN, J. JONSSON, M. FISKER, Do no harm and do more good too:
connecting the SDGs with business and human rights and political CSR theory, cit., at 390,
the SDGs are innovative because they directly designate a role for businesses through SDG
17 on global partnerships; SDG 17 calls on business to step up partnerships for sustainable
development and assist governments in addressing SDGs 1-16, that technically address
states.

5 Art. 31.
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the companies’ size*®.

The new regime will not produce immediate effects. Compliance to the
obligations contained in the Directive will first and foremost entail an
organizational effort to set up a system capable of detecting adverse impacts,
and even assuming that companies will promptly formalize plans into due
diligence policies and strengthen existing monitoring systems, the mitigation
of the adverse impacts identified by the new alerts will require whole series
of business decisions that will not intervene nor discharge their effects
overnight. In other words, it simply takes years to implement and adjust the
system of sustainability due diligence effectively: it is thus unlikely that the
Directive will promptly discharge its effects and contribute to the
achievement of the 2030 Goals.

1.3. The Paris Agreement

Recital 8 of the proposed Directive refers to the international
agreements adopted under the United Nations Framework Convention on
Climate Change, such as the Paris Agreement and the recent Glasgow Climate
Pact, which «set out precise avenues to address climate change and keep
global warming within 1.5 C degrees». Once again, the proposed legal text
underlines that «[b]esides specific actions being expected from all signatory
Parties, the role of the private sector, in particular its investment strategies, is
considered central to achieve these objectives.

Art. 15, ambitiously titled «Combating climate change», states that the
companies that fall under the scope of application of the Directive «shall
adopt a plan to ensure that the business model and strategy of the company
are compatible with the transition to a sustainable economy and with the
limiting of global warming to 1.5 °C in line with the Paris Agreement». The
European Parliament’s position further developed the provision as follows:
«Member States shall ensure that companies referred to in Article 2 develop
and implement a transition plan in line with the reporting requirements in
Article 19a of Regulation (EU) 2021/0104 (CSRD), to ensure that the
business model and strategy of the company are aligned with the objectives
of the transition to a sustainable economy and with the limiting of global
warming to 1.5°C in line with the Paris Agreement and the objective of
achieving climate neutrality as established in Regulation (EU) 2021/1119
(European Climate Law) as regards its operations in the Union, including its
2050 climate neutrality target and the 2030 climate target»*’.

Art. 15 has been intensively discussed by the Council and the
Parliament, because the Council wanted to limit the obligation to the

% Art. 30. The European Parliament in the text adopted on June 1, 2023 proposed three
different terms (three, four and five years depending on the company’s size).

47 The Sustainability report ex CSRD, according to Art. 19a, para. 2, lett. a), shall disclose
«the plans of the undertaking, including implementing actions and related financial and
investment plans, to ensure that its business model and strategy are compatible with the
transition to a sustainable economy and with the limiting of global warming to 1,5 °C in line
with the Paris Agreement under the United Nations Framework Convention on Climate
Change adopted on 12 December 2015 (the ‘Paris Agreement’) and the objective of
achieving climate neutrality by 2050 as established in Regulation (EU) 2021/1119 of the
European Parliament and of the Council and, where relevant, the exposure of the undertaking
to coal-, oil- and gas-related activities».
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formulation of plans (thus excluding an obligation to actually implement
them)*®. This is an indication of the intrusiveness of the measure within the
‘private sphere’ of E.U. companies.

In this sense, the proposed Directive aims at aligning corporate
behaviour to a legally binding international agreement, so that the public goal
established in the latter will perimeter the entire business model and strategy
of large E.U. companies, keeping each corporation that falls within the scope

of application of the Directive into planetary boundaries.

1.4. The international agreements and conventions listed in the Annex

Art. 3 of the Directive defines the adverse environmental and human
rights impacts that companies must identify, prevent and mitigate by
referencing to the Annex: indeed, the proposed legal text, as a company law
directive, shows peculiar, even odd features, containing a six-pages list of
international agreements and conventions®.

In particular, the Annex is divided into a first part that lists the violations
of rights and prohibitions included in international human rights agreements,
and human rights and fundamental freedoms conventions, and a second part
that lists the violations of internationally recognized objectives and
prohibitions included in environmental conventions.

Of course, these accords were not signed by companies.

Paragraph 24 of the UN ‘Protect, Respect and Remedy’ framework
stated that «[blecause companies can affect virtually all internationally
recognized rights, they should consider the responsibility to respect in relation
to all such rights»®!. In a 2010 interview on In-House Perspective, John

48 EURACTIV, EU Parliament and member states reach deal on corporate due diligence law,
cit.

4% On this topic see B. SIAFJELL, Sustainable Value Creation Within Planetary Boundaries —
Reforming Corporate Purpose and Duties of the Corporate Board, University of Oslo
Faculty of Law Research Paper No. 2020-20.

% Similarly, the German Due Diligence Act lists eleven internationally recognized human
rights conventions, alongside with the Minamata Convention on Mercury of 10 October
2013, the Stockholm Convention of 23 May 2001 on Persistent Organic Pollutants, and the
Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and
their Disposal of 22 March 1989. See D. JURIC, A. ZUBOVIC, E. CULINOVIC-HERC, Large
Companies Saving People and the Planet, cit., at 15.

%1 S. DEVA, Guiding Principles on Business and Human Rights: Implications for Companies,
cit., at 103 notes that «instead of trying to resolve complexities in cataloguing human rights
responsibilities of companies, the GPs adopt an easier path of referring companies to
international instruments that were drafted with states as the duty bearers. This process of
transplantation would neither be easy nor free from conceptual problems. Let us consider a
few examples to understand this point. Article 12 of the International Covenant on Economic,
Social and Cultural Rights (ICESCR) states that the ‘States Parties to the present Covenant
recognize the right of everyone to the enjoyment of the highest attainable standard of physical
and mental health’. How can this right be translated into responsibilities of the business?».
At 105 the Author goes on by highlighting «one major difficulty in this circular approach of
cataloguing human rights responsibilities of companies — companies would have to surf
through many state-centred human rights instruments to glean their responsibilities. Another
difficulty is that the minimalist definition of ‘internationally recognized human rights’
excludes many crucial norms that cannot be ignored by the business today [...]. In short, the
intentional flexibility of the GPs has resulted in them not offering concrete guidance to
companies in ascertaining their human rights responsibilities. Companies would thus have to
look elsewhere for the much-needed guidance».
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Ruggie recounted: «Many businesses have asked us, ‘give us the definitive
list that you think we’re responsible for...” We did extensive research on what
rights companies can actually have an impact and have had an impact on, and
there’s virtually no right that companies cannot affect»®2. The draft Directive
transposes this principle into hard law and, through a list of international
agreements and conventions, enumerates the negative impacts that companies
need to address.>

The press release accompanying the proposal linked the obligations to
the effective protection of human rights included in international conventions,
and added that «[s]imilarly, this proposal will help to avoid adverse
environmental impacts contrary to key environmental conventions»®*. On this
point, it has been argued that the precise reference to international human
rights and environmental instruments set out in the Annex to the proposal is
justified on the basis of legal certainty, but it also removes more general

sustainability considerations from the scope of due diligence™.

52 Business and Human Rights, in In-House Perspective 6(3), 2010, pp. 20 ff,, at 21.

58 According to V. RUSINOVA, S. KOROTKOV, Mandatory Corporate Human Rights Due
Diligence Models: Shooting Blanks?, cit., at 43, «there are no binding international
instruments that directly impose human rights obligations on companies. International human
rights treaties are underpinned by the structural division between state (all bodies, entities,
and individuals whose behaviour can be attributed to the state) as an addressee of the
obligations, and individuals or groups of individuals (including NGOs or even sometimes
companies), as non-state bearers of such obligations. Human rights provisions are thought of
as vertical relations and presuppose that the addressee of these obligations possesses public
power, a monopoly to use force, as well as legislative, executive and judicial competencies.
Hence, many human rights formulations are underpinned by the balancing of human rights
and the legitimate pursuits of states, or the balancing of different rights; some presuppose a
wide margin of interpretation. The language, internal structure, and nature of these
constructions cannot, without any changes, be applied with respect to companies. The
transposition of these types of obligations onto companies, if not accompanied by relevant
details, will either remain a dead letter or will lead to distortions in human rights protection.
Only a few human rights obligations of a negative nature are clear-cut and tailored for
transposition onto corporations and for application in horizontal relations without provoking
legal uncertainty. The majority of these obligations are either underpinned by jus cogens
norms of International Human Rights Law, like the prohibition of torture or forced labour, or
detailed by the International Labour Organization, like the prohibition of the worst forms of
child labour». See also D. JURIC, A. ZUBOVIC, E. CULINOVIC-HERC, Large Companies Saving
People and the Planet, cit., at 7: «these international legal instruments set imprecise standards
that need to be translated into binding rules for companies. The relevant standards must be
determined by the CSDD, and another problem arises from their application in the process
of drafting a due diligence policy and implementing it in a company». According to D. JURIC,
A. ZUBOVIC, E. CULINOVIC-HERC, Large Companies Saving People and the Planet, cit., at
36, «[d]irectors may have difficulty identifying the precise obligations of companies. The
provisions of these conventions were originally directed at signatory countries, not
companies. However, companies and their directors could face very harsh sanctions if they
breach these very generally defined obligations. These new obligations and liabilities could
cause directors to become fearful and defensive».

% EUROPEAN COMMISSION, Just and sustainable economy: Commission lays down rules for
companies to respect human rights and environment in global value chains, Brussels, 23
February 2022.

% A. JOHNSTON, Integrating Sustainability into Corporate Governance, in C. BRUNER, M.
MOORE (eds), A Research Agenda for Corporate Law, Edward Elgar, Cheltenham, 2023
(forthcoming), at 15-16. As noted by C. PATZ, The EU’s Draft Corporate Sustainability Due
Diligence Directive: A First Assessment, cit., at 291, a by-product of the shift from soft law
and best practices to hard law can be that of the delimitation of the scope of due diligence, to
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2. Concluding remarks

It has been noted that the commentary to the UN Guiding Principles
recognizes that states are neither required nor prohibited under international
human rights law to legislate on extraterritorial activities of businesses
domiciled in their jurisdiction, and that while the commentary does not go so
far as to recommend states to implement laws that extend beyond their
borders, it notes that there are strong policy reasons for home states to set out
clearly the expectation that businesses respect human rights abroad®®.

While E.U. member states cannot stretch their sovereignty on the
territories of other countries to intervene in the mitigation of abuses that take
place therein®, they can more easily devolve to their large domestic
companies that operate globally the task of addressing those extra-territorial
violations that, being outside of their jurisdiction®®, fall into the scope of the
other country’s duty to protect human rights, and thus into the dimension of
states vis-a-vis citizens®®. As also remarked in the ‘Protect, Respect and
Remedy’ framework, host states «can find it difficult to strengthen domestic
social and environmental standards, including those related to human rights,
without fear of foreign investor challenge» (paragraph 34).

In conclusion, the Corporate Sustainability Due Diligence Directive is
a company law legal instrument innervated by public, state-determined goals.
In this sense, the incorporation of such objectives into company law is
certainly a privileged field of dialogue between international and corporate
law scholars, because these numerous references to international standards,
agreements and conventions contained in the Directive can stimulate a
prolific dialogue between the two legal fields, in view of coherently
interpreting the legal instrument and incorporate such ‘interpretive outputs’
into the governance of large E.U. companies and business practice.

the detriment of the internationally agreed and established concept not transformed into
company law obligations.

% S. W. GAMBLE, 4 Corporate Human Rights Due Diligence Law for California, cit., at 2458;
O. DE SCHUTTER, Towards a New Treaty on Business and Human Rights, in Business and
Human Rights Journal 1(1), 2016, pp. 41 ff., at 45.

5 See K. MCCALL-SMITH, A. RUHMKORF, Sustainable global supply chains: From
transparency to due diligence, cit.; M. MONNHEIMER, Due Diligence Obligations in
International Human Rights Law, Cambridge University Press, Cambridge, 2021, at 307
notes that «where human rights situations are worsened by the insufficient capacities of host
states, regulatory efforts on behalf of the home state could help ensure effective protectiony.
% See T. ACKERMANN, Extraterritorial protection of human rights in value chains, in
Common Market Law Review 59, 2022, pp. 143 ff., at 150-151.

% See R. C. BIRD, V. SOUNDARARAIAN, From Suspicion to Sustainability in Global Supply
Chains, in Texas A&M Law Review 7(2), 2020, pp. 383 ff., at 392-393. With regard to the
French Duty of Vigilance Law, M. MONNHEIMER, Due Diligence Obligations in
International Human Rights Law, Cambridge University Press, Cambridge, 2021, at 311
argues that «[t]he bill establishes an independent duty of care on behalf of parent companies,
which is mainly of a procedural character. Even though the parent company might not be
involved in an actual human rights violation, it can still be held responsible if it failed to take
adequate steps of prevention, to monitor the activities of its subsidiaries or suppliers, or to
establish adequate warning and complaint mechanisms. By merely regulating French parent
companies, France refrained from directly regulating foreign corporate nationals — such as
subsidiaries or suppliers — thereby avoiding an undue interference with the internal affairs of
other states».
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