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Corporate Climate Litigation: The Shell Appeal Judgment

ELISA BARONCINI*

TABLE OF CONTENTS:1. Introduction: the climate litigation phenomenon and the 2021
Hague District Court ruling in the Shell case. — 2. The Court of Appeal’s interpretation
of the Dutch duty of care. — 2.1. The relevant international law and case law on
fundamental rights and climate change. — 2.2. The indirect horizontal effect of human
rights doctrine and the special responsibility of large emitting companies. — 2.3. The
duty of coherence with international soft law sources of corporate social responsibility.
— 2.4. The significance of the EU climate legislation. — 3. Shell obligations for scope 1
and 2 emissions. — 4. Shell obligations for scope 3 emissions. — 5. The obiter dictum on
the lack of coherence of new oil and gas investments with the Paris Agreement. — 6.
Conclusions.

1. Introduction: the climate litigation phenomenon and the 2021 Hague
District Court ruling in the Shell case

In particular following the entry into force of the Paris Agreement?, there
has been a significant increase in initiatives aimed at clarifying the
responsibilities of states and businesses in combating global warming, including
lawsuits brought before national?, regional® or international judges®, or requests

* This contribution has been realized within the activities for the Jean Monnet Module
“Reforming the Global Economic Governance: The EU for SDGs in International Economic
Law (Re-Globe)” funded by the European Union. Views and opinions expressed are those of the
author only and do not necessarily reflect those of the European Union. The European Union
cannot thus be held responsible for them.

! UNFCCC, Decision 1/CP.21 (2016), Adoption of the Paris Agreement
(FCCC/CP/2015/10/Add.1). For an analysis of this Agreement see Geert VAN CALSTER, Leonie
REINS (EDS.), The Paris Agreement on Climate Change: A Commentary, Cheltenham —
Northampton, 2021. For the relevance of the Paris Agreement in climate litigation see Christina
VoIGT, The Power of the Paris Agreement in International Climate Litigation, Review of
European, Comparative & International Environmental Law, 2023, pp. 237-249.

2 See e.g. The State of the Netherlands (Ministry of Economic Affairs and Climate Policy) v
Stichting Urgenda [2019] ECLI:NL:HR:2019:2007 (Supreme Court of the Netherlands, court-
issued translation, Urgenda III); A Sud — Ecologia e Cooperazione ONLUS et al. v Presidenza
del Consiglio dei Ministri, [2024] Trib. Roma, sez. II civ., sent. n. 3552.

3 Cf. EUCJ, Armando Carvalho and Others v European Parliament and Council of the European
Union, Judgment of the Court (Sixth Chamber) of 25 March 2021, case C-565/19 P,
ECLIL:EU:C:2021:252.

4 ECtHR, Verein Klimaseniorinnen Schweiz and Others v. Switzerland, Appl. no. 53600/20,
Judgment of 9 April 2024. For an analysis of climate litigation before the European Court of
Human Rights see Maxim BONNEMANN, Maria Antonia TIGRE (EDS.), The Transformation of
European Climate Litigation, Berlin, 2024; Annalisa SAVARESI, Verein KlimaSeniorinnen
Schweiz and Others v Switzerland: Making Climate Change Litigation History, in Review of

169



BARONCINI

for reports or opinions by compliance human rights committees®, or international
courts®. Within the large phenomenon of climate change litigation -“consisting
of cases brought before judicial and quasi-judicial bodies that involve material
issues of climate change science, policy or law”’- we may thus distinguish
corporate climate litigation, where citizens®, associations and non-governmental
organizations®, institutional actors'® file complaints against companies,

especially multinationals!!. In these proceedings, the plaintiffs request the judges

European, Comparative & International Environmental Law, 2025, pp. 1-9; Grazia Eleonora
VITA, Gender-Based Climate Change Litigation: A Mere Trend or A Key Solution to Address
the Problem?, in Elisa BARONCINI, Ana Maria DAZA VARGAS, Filippo FONTANELLI, Genia
KoSTKA, Raquel REGUEIRO DUBRA, Piotr SZWEDO, Reetta TOIVANEN (EDS.), The UN 2030
Agenda in the EU Trade Policy — Improving Global Governance for a Sustainable New World,
Bologna, 2025, pp. 331-340.

> See Teitiota v New Zealand, Views Adopted by the Human Rights Committee under Article
5(4) of the Optional Protocol Concerning Communication No. 2728/2016, 24 October 2019; and
the so-called case Children v. Climate Crisis, a set of five decisions adopted by Committee on
the Rights of the Child in the complaint raised by 16 child complainants against five States:
Sacchi et al. v Argentina et al., Decisions adopted by the United Nations Committee on the
Rights of the Child under the Optional Protocol to the Convention on the Rights of the Child on
a communications procedure, concerning communication No. 105/2019, 22 September 2021.
For a comment on these decision see Emanuele SOMMARIO, When Climate Change and Human
Rights Meet: A Brief Comment on the UN Human Rights Committee’s Teitiota Decision, QIL,
2021, pp. 51-65; Aoife NOLAN, Children’s Rights and Climate Change at the UN Committee on
the Rights of the Child: Pragmatism and Principle in Sacchi v Argentina, EJIL: Talk!,20 October
2021.

6 See International Tribunal on the Law of the Sea, Advisory Opinion on the Request Submitted
by the Commission of Small Island States on Climate Change and International Law, 27 May
2024; the request for an advisory opinion on the “Climate Emergency and Human Rights”
submitted to the Inter-American Court of Human Rights by the Republic of Colombia and the
Republic of Chile on 9 January 2023, currently pending; and the request for an advisory opinion
on “Obligations of States in respect of Climate Change” transmitted to the International Court
of Justice on 12 April 2023 pursuant to the UN General Assembly Resolution 77/276 of 29
March 2023, currently pending.

7 This is the definition of climate change litigation adopted by Joana Setzer, Catherine Higham,
Global Trends in Climate Change Litigation: 2024 Snapshot, Grantham Research Institute on
Climate Change and the Environment, London School of Economics and Political Science,
London, June 2024. On climate litigation cf. ex multis Elena D’ ALESSANDRO, Davide CASTAGNO
(EDS.), Reports and Essays on Climate Litigation, Torino, 2024; André NOLLKAMPAER,
Causation Puzzles in International Climate Litigation, Italian Yearbook of International Law,
2023, pp. 25-55.

8 See the pending case Luciano Lliuya v. RWE AG, launched before the District Court Essen by
a Peruvian farmer against RWE, Germany’s largest electricity producer, presented in Tim
SCHAUENBERG, Why is Farmer in Peru Suing an Energy Company in Germany?, DW, 17.3.2025.
9 Cf. Native Village of Kivalina, et al v. ExxonMobil Corp. et al., No. 09-17490 (9th Cir. 2012).
10 See the pending lawsuit launched in 2023 by the State of California against five oil and gas
companies (Exxon Mobil, Shell, Chevron, ConocoPhillips, and BP) and the American Petroleum
Institute (API): State of California Department of Justice, Atforney General Bonta Announces
Lawsuit Against Oil and Gas Companies for Misleading Public About Climate Change, Press
Release, 16.9.2023.

11 On corporate climate litigation cf. ex multis, Geetanjali GANGULY, Breaking New Ground in
Private Climate Litigation, in Francesco SINDICO, Kate MCKENZIE, Gaston MEDICI-COLOMBO,
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THE SHELL APPEAL JUDGMENT

to a) ascertain the existence and the extent of obligations regarding climate
change that the defendants have to uphold, b) evaluate whether the business
activities of the private economic operators are illegitimate because they fail to
fulfil those obligations, and, if this is the case, ¢) condemn the corporations to
modify their business models accordingly, as well as compensate the actors for
the damages they have suffered.

Among the groundbreaking cases in private climate litigation, there is the
class action lawsuit launched in 2019 by Milieudefensie (or “Friends of the Earth
Netherlands™?, in this dispute representing 17,379 individual claimants),
Greenpeace Nederland, Fossielvrij NL, Waddenvereniging, Both Ends and
Jongeren Milieu Actief'® against a major energy company, then based in the
Netherlands and called Royal Dutch Shell, now Shell Plc, established in
London**. In 2021, the Hague District Court issued a landmark decision finding
that the major energy company breached its duty of care under Dutch law and
ruled that Shell had to reduce its aggregate CO2 emissions (i.e. scope 1, 2 and
3) by 45% by 2030 with reference to the emissions levels of 2019%°. The Dutch
judges of first instance grounded their ruling on “the unwritten standard of care
laid down in ...[the] Dutch Civil Code™*®, which was interpreted in the light of
a) human rights law, in particular the right to life and the right to respect for
private and family life as enshrined in Articles 2 and 8 of the European
Convention on Human Rights (ECHR)' and Articles 6 and 17 of the
International Covenant on Civil and Political Rights (ICCPR)*8; b) the major soft

Lenhart WEGENER (EDS.), Research Handbook on Climate Change Litigation, Cheltenham —
Northampton, 2024, pp. 123-144.

12 GSee the official website of the Dutch non-governmental organization (NGO)
https://en.milieudefensie.nl/.

13 Among the claimants there was also ActionAid NL. However, its collective claim against Shell
was declared inadmissible by the Dutch lower court because, as it results from the articles of
association, the mission of ActionAld NL is “[c]ontributing to the fight against poverty and
injustice all over the world ... [with] Africa ... [as] an area of special focus™: it is evident that the
object stated does not align with the interest served by the proposed public interest action, as
ActionAid NL “does not promote the interests of Dutch residents sufficiently for its collective
claim to be allowable” (see Rechtbank Den Haag 26 May 2021, Milieudefensie et al. V. Royal
Dutch Shell Plc, ECLI:NL:RBDHA:2021:5339, paras. 2.1.7 and 4.2.5).

14 See Ron BoOUsS0, Royal Dutch No More - Shell Officially Changes Name, Reuters, 21.1.2022.
15 Rechtbank Den Haag 26 May 2021, Milieudefensie et al. V. Royal Dutch Shell Plc, cit., para.
5.13.

16 Rechtbank Den Haag 26 May 2021, Milieudefensie et al. V. Royal Dutch Shell Plc, cit., para.
44.1.

17 Council of Europe, European Convention on Human Rights, as amended by Protocols Nos.
11, 14 and 15, ETS No. 005, 4 November 1950,
https://www.refworld.org/legal/agreements/coe/1950/en/18688.

18 Rechtbank Den Haag 26 May 2021, Milieudefensie et al. V. Royal Dutch Shell Plc, cit., para.
4.4.9. For the ICCPR see UN General Assembly, International Covenant on Civil and Political
Rights, United Nations, Treaty Series, vol. 999, p. 171, 16 December 1966.
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law instruments of corporate social responsibility (CSR), i.e. the UN Guiding
Principles on Business and Human Rights (UNGP)* and the OECD Guidelines
for Multinational Enterprises (the OECD Guidelines)?’, and for achieving
sustainable development, ie. the UN 2030 Agenda and its Sustainable
Development Goals (SDGs)?!; and ¢) climate science reports, notably those of
the Intergovernmental Panel on Climate Change (IPCC) available at the time of
the proceedings, in particular the 2018 IPCC Special Report??. Furthermore, the
Hague District Court selected the year 2019 as the baseline for the progressive
reduction of Shell’s CO2 emissions because of the combined reading of the 2018
IPCC Special Report?® and the 2020 Oxford Report?*, and the time “when the
summons in these proceedings was issued”® by the complainants, that is
precisely the year 2019, a questionable legal reasoning in our view, as neither
the mentioned scientific reports nor any standard or legislation considered in the
first instance proceedings indicated the year 2019 as baseline on which calculate
CO2 emissions’ reductions.

Unsurprisingly, Shell appealed the ruling, and the Court of Appeal in The
Hague issued its very much anticipated judgment on 12 November 202425, The
first instance decision was overturned with reference to the existence of a
specific obligation for the energy company to reduce GHG emissions by 45% by
2030, based on 2019 levels, but it was confirmed the corporate responsibility to
address climate change pointing out, infer alia, the duty of coherence of
companies with the tools of corporate social responsibility they endorse. In this

19 Rechtbank Den Haag 26 May 2021, Milieudefensie et al. V. Royal Dutch Shell Plc, cit., para.
4.4.11. For the UNGP see United Nations, Guiding Principles on Business and Human Rights:
Implementing the United Nations “Protect, Respect and Remedy” Framework, UN Doc.
A/HRC/17/31, New York, 2011.

20 Rechtbank Den Haag 26 May 2021, Milieudefensie et al. V. Royal Dutch Shell Plc, cit., para.
4.4.14. For the OECD Guidelines see Organisation for Economic Cooperation and Development,
OECD Guidelines for Multinational Enterprises on Responsible Business Conduct, 2011, as
revised in 2023.

21 Rechtbank Den Haag 26 May 2021, Milieudefensie et al. V. Royal Dutch Shell Plc, cit., para.
4.4.41. For the UN 2030 Agenda see A/RES/70/1, Transforming our World: the 2030 Agenda
for Sustainable Development, Resolution adopted by the General Assembly on 25 September
2015.

22 Rechtbank Den Haag 26 May 2021, Milieudefensie et al. V. Royal Dutch Shell Plc, cit., para.
4.4.6 and paras. 4.4.26 ff.

2 Intergovernmental Panel on Climate Change (IPCC), Special Report on the Impacts of Global
Warming of 1.5°C, 2018 (SR15 Report), available at the link
https://www.ipcc.ch/sr15/download/#chapter .

24 University of Oxford, Mapping of Current Practices around Net Zero Targets, May 2020,
available at the link https://netzeroclimate.org/wp-content/uploads/2020/12/Net-Zero-Target-
Map.pdf.

% Rechtbank Den Haag 26 May 2021, (Milieudefensie et al. V. Royal Dutch Shell Plc), cit., para.
4.4.38.

% See Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al,
ECLI:NL:GHDHA:2024:2100.
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THE SHELL APPEAL JUDGMENT

work, we will present the key passages of the careful and informed legal
reasoning of the appellate judgment, which has already garnered significant
academic interest?’. We will then highlight the major developments brought by
this decision for corporate climate litigation, and the significance it may have for
the role all relevant stakeholders have to play and respect in the fight against
global warming.

2. The Court of Appeal’s interpretation of the Dutch duty of care

The civil society organizations Milieudefensie et al. argued in front of the
Court of Appeal that Shell breached the Dutch duty of care, enshrined in Article
6:12 of the Dutch Civil Code, because the energy company did not decrease its
CO2 emissions by 45% (or at least 35% or 25%) by 2030 relative to 2019 levels.
To address such a claim, the unwritten social standard invoked has been
interpreted by the Court on the basis of “objective factors” -i.e. the relevant
international law and case law on fundamental rights and climate change (in
particular the Paris Agreement), the pertinent international soft law sources of
corporate social responsibility, the applicable EU climate legislation- and the
specific circumstances of the case?®. Hence, we will now illustrate how the
appellate judges evaluated the several recalled sources and elements to clarify
the scope of the duty of care with reference to Shell.

2" Harro VAN ASSELT, Annalisa SAVARESI, Corporate Climate (Un)Accountability? Landmark
Shell Ruling Overturned on Appeal, Centre for Climate Engagement, 13.11.2024; Harro VAN
ASSELT, Annalisa SAVARESI, Shell’s Legal Victory is Disappointing — but This is not the End for
Corporate Climate Litigation, Resilience, 18.11.2024; Andrea CEROFOLINI, Grazia Eleonora
VITA, The Shell Case: Beyond the Ruling, the Key Principles from the Court of Appeal, Nova
Centre on Business, Human Rights and the Environment Blog, 10.1. 2025; Sam EASTWOOD,
Airlie GOODMAN, Jan HENNING BUSCHFELD, Jonathan COHEN, Nazia SOHAIL, Milieudefensie v
Shell: Dutch Appeals Court Overturns Ruling that Shell Must Reduce its CO2 Emissions by 45%,
Mayer-Brown, 27.11.2024; Monika FEIGERLOVA, Klimatickd zména a obchodni spolecnosti:
analyza rozhodnuti odvolaciho soudu v Haagu ve veci Shell o povinnosti sniZovat emise
sklenikovych plynu, ekolist.cz, 11.1.2025; Carlo Vittorio GIABARDO, Corporate Climate
Responsibility After “Milieudefensie vs. Shell” Court of Appeal Decision, EJIL: Talk!,
17.12.2024; Bengt JOHANNSEN, Louis J. KOTZE, Chiara MACCHI, An Empty Victory? Shell v.
Milieudefensie et al 2024, the Legal Obligations of Carbon Majors, and the Prospects for Future
Climate Litigation Action, Review of European, Comparative & International Environmental
Law, 2025, pp. 1-9; Kermabon Avocat, Strategic Climate Litigation — Insights from the Shell v.
Milieudefensie Case, 2024; Loyens Loeff Tax and Law, Case analysis: Unpacking the Shell
Ruling in Appeal, 7.1.2025; André NOLLKAMPAER, Lessons of a Landmark Lost - The Judgment
of the Hague Court of Appeal in Shell v Milieudefensie, Verfassungsblog, 12.12.2024.

2 See Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., paras. 7.1
-7.5.
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2.1. The relevant international law and case law on fundamental rights
and climate change

The appellate judges have dwelt on the relevance of the European
Convention on Human Rights, some UN reports and resolutions, and national
and international case law, to conclude that “protection against dangerous
climate change is considered a fundamental right, not only in the Netherlands
d”?, a highly relevant interpretative result for
defining the content of the duty of care of the climate responsibility of Shell.

In particular, the Court of Appeal emphasized that “Article 2 ECHR protects
the right to life”, encompassing not only “the prohibition to kill, but also the
positive obligation to take measures to protect life”, and that “Article 8 ECHR
protects the right to respect for private and family life”*°. The Hague Tribunal

but also elsewhere in the worl

recalled that the latter provision -as interpreted by the European Court of Human
Rights (ECtHR) in the Verein KlimaSeniorinnen Schweiz and Others v
Switzerland case, the first international ruling “holding a State accountable for
failing to adopt adequate measures to mitigate and prevent the negative impacts
of climate change on the enjoyment of human rights3!- “must be seen as
encompassing a right for individuals to effective protection by the State
authorities from serious adverse effects of climate change on their life, health,
well-being and quality of life’®2. Considering the ruling of the Dutch Supreme
Court in the Urgenda case®®, the Hague Appeal Court additionally underlined
that “the protection of Articles 2 and 8§ ECHR not only applies to specific
individuals but also to society or the population as a whole”, and that “the
obligation [of a State] to take appropriate measures under Articles 2 and 8 ECHR
includes the obligation of States to take preventive measures against ...
impending danger, even if it is not certain that the danger will materialize™*,
concluding that a State “has an obligation under Articles 2 and 8 ECHR to ‘do
its part’ to prevent dangerous climate change, even if it is a global problem”*°.
Selecting the case law outside Europe “assum[ing] human rights can be
invoked to protect against the effects of climate change”*®, the Court of Appeal

2 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.6.

%0 Ibid.

31 Cf. Annalisa SAVARESI, Verein KlimaSeniorinnen Schweiz and Others v Switzerland: Making
Climate Change Litigation History, cit., at p. 1.

32 ECtHR, Verein Klimaseniorinnen Schweiz and Others v. Switzerland, cit., para. 519.

33 The State of the Netherlands (Ministry of Economic Affairs and Climate Policy) v Stichting
Urgenda, cit.

34 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.7.

3 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.8.

3 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.12.
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indicated the 2015 Leghari judgment of the Lahore High Court in Pakistan®’,
considering “that climate change poses a serious threat to access to water and
food, among other things, and that this fact constitutes a violation of the right to
life”%8; the 2018 ruling of Colombia’s Supreme Court®® finding that “Amazon
deforestation leads to CO2 emissions into the atmosphere, which causes the
greenhouse gas effect and in turn results in the degradation of ecosystems and
water resources ... [which] is a serious attack on fundamental rights, including
the right to life”’*’; the 2022 decision by the Brazilian Federal Supreme Court*,
ruling that climate change is a constitutional matter and that treaties on climate
change are a species of treaties on human rights”#?; the 2023 US judgment in the
case Held v. State of Montana®, concluding that “the effects of dangerous
climate change fall within the scope of the fundamental right to a ‘clean and
healthful environment’ as contained in the Montana Constitution”*; and the
2024 Ranjitsinh judgment of the Indian Supreme Court®, where it was
recognized that the provisions of the Indian Constitution on the right to life and
personal liberty and on the equality of all persons before the law and in the
protection of laws “are important sources of the right to a clean environment and
the right against the adverse effects of climate change™*°.

Turning to the UN system, the Hague Court of Appeal pointed to several
reports and resolutions supported within the UN system*’, culminating in
Resolution 76/300 adopted by the General Assembly on 28 July 2022, In fact,
the latter “[r]ecognizes the right to a clean, healthy and sustainable environment
as a human right”, noting that such right “is related to other rights and existing
international law”, calling upon also business enterprises to establish sustainable

37 Lahore High Court 4 September 2015, Leghari v Federation of Pakistan, case no. W.P. No.
25501/2015, para. 7.

38 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.12.

39 Supreme Court of Colombia 5 April 2018, Future Generations v Ministry of the Environment,
no. STC4360-2018, p. 13.

40 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.12.

41 Federal Supreme Court of Brazil 7 April 2022, PSB et al v Brazil.

“2 Ibid.

43 Montana First Judicial District Court 14 August 2023, Held et al. v State of Montana, case no.
CDV-2020-307, pp. 97-98.

44 Ibid.

4 Supreme Court of India 21 March 2024, Ranjitsinh and Others v Union of India and Others,
Civil Appeal no. 3570 of 2022, par. 20.

46 Ibid.

47 See A/HRC/RES/48/13, The Human Right to a Clean, Healthy and Sustainable Environment,
Resolution adopted by the Human Rights Council on 8 October 2021; A/77/226, Report of the
Special Rapporteur on the Promotion and Protection of Human Rights in the Context of Climate
Change, 26 July 2022.

48 A/RES/76/300, The Human Right to a Clean, Healthy and Sustainable Environment,
Resolution adopted by the General Assembly on 28 July 2022.
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production activities ‘“scal[ing] up efforts to ensure a clean, healthy and
sustainable environment for all”*°.

Having considered the recalled international rules and case law*™’, the Court
of Appeal, with reference to the relation between climate change and human
rights, found, first of all, that “there can be no doubt that protection from
dangerous climate change is a human right”®!, and that “[i]t is recognised
worldwide that States have an obligation to protect their citizens from the
adverse effects of dangerous climate change”®?. It has also been emphasized that
the ECtHR stated that “climate change is one of the most pressing issues of our
times”®3. While acknowledging that “[i]t is primarily up to legislators and
governments to take measures to minimise dangerous climate change”®*, the
appellate judges significantly recognized that “companies, including Shell, may
also have a responsibility to take measures to counter dangerous climate
change™. The Court thus confirmed a consolidated pattern in contemporary
international law pursuant to which “the private sector, including both large and
small companies, has a duty to contribute to the evolution of equitable and

sustainable communities and societies”®.

2.2. The indirect horizontal effect of human rights doctrine and the
special responsibility of large emitting companies

To define the existence and content of corporate responsibility to fight
climate change, so that enterprises can play their part in mitigating and adapting
to global warming, the Court of Appeal also resorted to the doctrine of the
indirect horizontal effect of human rights to apply the evoked internationally
recognized fundamental rights when interpreting the private law concept of the
duty of care. In the Dutch legal system, in fact, fundamental rights have generally
a vertical effect, “i.e. they apply in the citizen-government relationship™®’.
However, as “the values expressed by fundamental rights are of such great

* Ibid.

50 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., paras. 7.13 —
7.16.

°1 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.17.

52 Ibid.

58 ECtHR, Verein Klimaseniorinnen Schweiz and Others v. Switzerland, cit., para. 410.

54 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.17.

%5 Ibid.

% A/CONF.199/20, Report of the World Summit on Sustainable Development, Johannesburg,
South Africa, 26 August-4 September 2002, para. 27. On these aspects cf. Elena CORCIONE, La
tutela dei diritti umani nelle catene globali del valore, Torino, 2024; Niccold LANZONI, [/
riferimento alla responsabilita sociale d’impresa negli accordi preferenziali sul commercio di
cui [’Unione europea é parte: verso una crescente normativita?, forthcoming in I/ diritto del
commercio internazionale, 2025.

57 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.18.
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importance to society as a whole”, they can also be invoked “by citizens in their
relationship with a private company”°®, as Milieudefensie et al. asked for in their
dispute with Shell. On the basis of the recalled doctrine, “the court may [hence]
include fundamental rights -or the values embodied in them- in its considerations
when applying general private law concepts such as conflict with what is proper
social conduct”®® according to the social standard of care under the Dutch civil
code.

When applying those rights and values to determine whether that standard
has been breached, the Court underlined that a variety of factors is relevant, i.e.
“[t]he severity of the threat of a particular danger, the contribution to the creation
of the danger and the capacity to contribute to the combating of the danger”°.

With reference to the severity of the climate change question, the appellate
judges stated that it is “the greatest issue of our time”®! as it poses a threat to
human and animal existence, damaging the rights protected by Articles 2 and 8
ECHR. Regarding the contribution to the creation of the danger, the Court notes
that “[1]t is an established fact that fossil fuel consumption is largely responsible
for creating the climate problem”®2, and that companies like Shell “contribute
significantly to the climate problem”®® by selling their products. Finally, relating
to the power to contribute to combating the danger, it was remarked that large
emitting companies like Shell have the power to counter the threat of climate
change through a business strategy reducing and then eliminating the harmful
emissions attributable to their industrial activity.

Therefore, the responsibility “to combat the danger posed by climate change
... does not lie exclusively on States®*. “[E]veryone has a responsibility”®®,
remarked the judges, also private parties, and especially companies that are large
CO2 emitters like Shell. The latter, concluded the Court of Appeal, “have an
obligation to limit CO2 emissions in order to counter dangerous climate change,
even if this obligation is not explicitly laid down in (public law) regulations of
the countries in which the company operates. Companies like Shell thus have

their own responsibility in achieving the targets of the Paris Agreement”®®.

%8 Ibid.

%9 Ibid.

80 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.24.

61 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.25.

62 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.26.

83 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.27.

8 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.26.

% Jbid.

8 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.27,
emphasis added.
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2.3. The duty of coherence with international soft law sources of
corporate social responsibility

Such responsibility also lies with the increasingly relevant body of
international soft law sources regarding corporate social responsibility. The
Court of Appeal, in fact, highlighted the importance that human rights,
environmental protection, and the fight against global warming have in the UN
Guiding Principles on Business and Human Rights, and in the OECD Guidelines
for Multinational Enterprises on Responsible Business Conduct, emphasizing
that Shell has endorsed them both, and thus implicitly indicating a duty of
coherence of the energy company, whose business activity has to be consistent
with the principles stated in those codes, even if the latter are formally qualified
as non-legally binding instruments. UNGP recalls that “[bJusiness enterprises
should respect human rights ... [and thus also] address adverse human rights
impacts with which they are involved”®’ considering that the responsibility of
economic actors to respect human rights “should be proportionate [also] to ...
the size of the organisation”®. The OECD Guidelines indicate that enterprises
have to operate having in mind “the framework of internationally recognised
human rights, the international human rights obligations of the countries in
which they operate as well as relevant domestic laws and regulations”®°. In the
chapter on environmental protection and climate change introduced in 2023, the
OECD Guidelines inter alia affirm that enterprises should improve not only their
environmental performance but also that of the entities “with which they have a
business relationship ... promoting higher levels of awareness among customers
of the environmental implications of using the products and services of the
enterprise, including by providing relevant and accurate information on their
environmental impacts (for example, on greenhouse gas emissions, impacts on
biodiversity, resource efficiency, reparability and recyclability or other
environmental issues)”’°.

Finally, the appellate judges selected a range of other non-binding CSR tools
all recognizing “as their starting point that companies have a responsibility on
climate”’. The reconstruction of the relevant CSR legal framework is visibly
aimed also at demonstrating that companies themselves adhere to and contribute

57 UNGP, Principle 11.

88 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.20.
8 OECD Guidelines, Chapter IV, Human Rights, introductory sentence.

0 OECD Guidelines, Chapter VI, Environment, para. 5, let. c).

"L Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.23.
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to developing these advanced codes, as they need a clear transnational set of
standards on the basis of which to conceive their strategies and compete fairly.
Through its legal reasoning, the Court of Appeal contributes to
unequivocally highlighting the relevance corporate social responsibility has
acquired in international law to indicate the role of economic actors. For
instance, private parties are significantly empowered in the new EU trade
agreements through increasing references to CSR in the preambles and specific
provisions of those treaty instruments’? -an approach, that of including in the
trade agreements “effective [CSR clauses] ... with concrete guidelines for
investors”’3, significantly promoted by the European Parliament (EP)™,
Arbitration investment proceedings recognize that “international law accepts
corporate social responsibility as a standard of crucial importance for companies
operating in the field of international commerce”’, while the Institute of
International Law has recently adopted a resolution declaring that “States and
international organizations shall make sure that corporations respect corporate

2 See e.g. the Preamble of the EU-Canada Comprehensive Economic and Trade Agreement
(CETA), where the Parties encourage “enterprises operating within their territory or subject to
their jurisdiction to respect internationally recognised guidelines and principles of corporate
social responsibility, including the OECD Guidelines for Multinational Enterprises, and to
pursue best practices of responsible business conduct” (Council Decision (EU) 2017/37 of 28
October 2016 on the signing on behalf of the European Union of the Comprehensive Economic
and Trade Agreement (CETA) between Canada, of the one part, and the European Union and its
Member States, of the other part, OJEU L11/1, 14.1.2017). See also Article 13.10, para. 2, lett.
e) of EU-Vietnam FTA: “... the Parties ... in accordance with their domestic laws or policies
agree to promote corporate social responsibility, provided that measures related thereto are not
applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination
between the Parties or a disguised restriction on trade; measures for the promotion of corporate
social responsibility include, among others, exchange of information and best practices,
education and training activities and technical advice; in this regard, each Party takes into
account relevant internationally agreed instruments that have been endorsed or are supported by
that Party, such as the Organisation for Economic Co-operation and Development Guidelines for
Multinational Enterprises, the United Nations Global Compact and the ILO Tripartite
Declaration of Principles concerning Multinational Enterprises and Social Policy” (Council
Decision (EU) 2019/753 of 30 March 2020 on the conclusion of the Free Trade Agreement
between the European Union and the Socialist Republic of Viet Nam, OJEU L186/1, 12,6,2020).
8 See P7_TA(2013)0411, European Parliament Resolution of 9 October 2013 on the EU-China
Negotiations for a Bilateral Investment Agreement (2013/2674(RSP)), para. 33.

" In the ad hoc 2010 Resolution, the European Parliament expressed “the view, in the light of
the key role played by corporations, their subsidiaries and their supply chains in international
trade, that corporate social and environmental responsibility must become an integral part of the
European Union’s trade agreements” (see P7_TA(2010)0446, European Parliament Resolution
of 25 November 2010 on Corporate Social Responsibility in International Trade Agreements

(2009/2201(INT)), para. 7.
S Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. The
Argentine Republic, ICSID Case No. ARB/07/26, award (8 December 2016), para. 1195.
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social responsibility, including human rights, social and environmental rights
and the fight against corruption”’®.

2.4. The significance of the EU climate legislation

To clarify the scope of the social duty of care, the Court of Appeal
established that also the EU climate legislation is an “objective factor”’’ to take
into account, as it reserves -and demands- a relevant role to economic operators
to achieve a net zero economy'®.

The Hague judges highlighted first the European Green Deal strategy’® and
the Fit for 55 initiative®®, within which a new important set of disciplines has
been adopted, and another group of already existing measures has been
strengthened, always in order to achieve the Paris Agreement targets and thus
reduce the GHG emissions. Hence the Appeal Court considered the relevant EU
Climate Legislation, i.e. four EU Directives and the EU CBAM Regulation, plus
a set of other EU measures part of the EU Fit for 55 package.

Describing the EU ETS Directive®, and the EU ETS2 Directive®?, it was
underlined their functioning on the basis of a mechanism issuing to the relevant
companies permits for emissions whereby States have now to achieve the target
of'a 62% reduction in GHG emissions by 2030 relative to 2005 for the EU ETS
covered industries, and of 42% for the EU ETS sectors. Complementary to these
two Directives are a) the EU CBAM Regulation, aiming to limit the so-called
“carbon leakage” phenomenon through the imposition of a levy on third-country
goods when they have embedded CO2 emissions®®; and b) the group of Fit for

76 Institute of International Law, 4" Commission on Human Rights and Private International Law
(Rapporteur: Mr Fausto Pocar), Resolution of 4 September 2021, Article 19.

" See supra, paragraph 2.

8 See Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.54.
8 COM(2019) 640, Communication from the Commission to the European Parliament, the
European Council, the European Economic and Social Committee and the Committee of the
Regions — The European Green Deal, Brussels, 11.12.2019.

80 COM(2021) 550, Communication from the Commission to the European Parliament, the
European Council, the European Economic and Social Committee and the Committee of the
Regions — “Fit for 55”: Delivering the EU’s 2030 Climate Target on the Way to Climate
Neutrality, Brussels, 14.7.2021.

81 Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003
establishing a scheme for greenhouse gas emission allowance trading within the Community and
amending Council Directive 96/61/EC, OJEU 1L275/32,25.10.2003.

82 See the EU ETS Directive as amended pursuant to the Fit for 55 initiative: Directive (EU)
2023/959 of the European Parliament and of the Council of 10 May 2023 amending Directive
2003/87/EC establishing a system for greenhouse gas emission allowance trading within the
Union and Decision (EU) 2015/1814 concerning the establishment and operation of a market
stability reserve for the Union greenhouse gas emission trading scheme, OJEU L 130/134,
16.5.2023.

8 Regulation (EU) 2023/956 of the European Parliament and of the Council of 10 May 2023
establishing a carbon border adjustment mechanism, OJEU L 130/52, 16.5.2023.
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55 emission reduction measures for the transport sector — the EU Regulation on
sustainable aviation fuels (ReFuelEU)®, the EU Regulation on cleaner shipping
fuels (FuelEU)®°, the EU Regulation on stricter CO2 performance standards for
cars and vans®, and the EU Directive promoting the use of energy from
renewable resources®’. In the appellate proceedings, it was thus evident that the
respect of this group of EU measures already produces for Shell a significant
reduction of CO2 emissions for scope 1, 2 and 3.

With reference to the EU Corporate Sustainability Reporting Directive
(CSRD)®, the Court underlined that it requires larger companies to prepare a
sustainability report where those companies ensure that their business model and
strategy are compatible “with the transition to a sustainable economy and with
the limiting of global warming to 1,5 °C in line with the Paris Agreement and
the objective of achieving climate neutrality by 2050 as established in Regulation
(EU) 2021/1119”%, i.e. the EU Climate Law®. Likewise, when describing the
EU Corporate Sustainability Due Diligence Directive®, it was stressed that it
demanded the same reassurance, asking the targeted enterprises to adopt and
implement a climate transition plan ensuring “through best efforts” that their
business model and strategy are compatible with the Paris Agreement and in line
with the purpose of the EU Climate Law®. The appellate judges put the accent
on the fact that beyond Articles 1 and 22 of the CSDDD Directive, with the
expression “through best efforts”, also the text of its preamble reiterates the

84 Regulation (EU) 2023/2405 of the European Parliament and of the Council of 18 October 2023
on ensuring a level playing field for sustainable air transport (ReFuelEU Aviation), OJEU L,
2023/2405, 31.10.2023.

8 Regulation (EU) 2023/1805 of the European Parliament and of the Council of 13 September
2023 on the use of renewable and low-carbon fuels in maritime transport and amending Directive
2009/16/EC, OJEU 1.234/48,22.9.2023.

8 Regulation (EU) 2023/857 of the European Parliament and of the Council of 19 April 2023
amending Regulation (EU) 2018/842 on binding annual greenhouse gas emission reductions by
Member States from 2021 to 2030 contributing to climate action to meet commitments under the
Paris Agreement, and Regulation (EU) 2018/1999, OJEU L111/1, 26.4.2023.

87 Directive (EU) 2023/2413 of the European Parliament and of the Council of 18 October 2023
amending Directive (EU) 2018/2001, Regulation (EU) 2018/1999 and Directive 98/70/EC as
regards the promotion of energy from renewable sources and repealing Council Directive (EU)
2015/652, OJEU L, 2023/2413, 31.10.2023.

8 Directive (EU) 2022/2464 of the European Parliament and of the Council of 14 December
2022 amending Regulation (EU) 537/2014, Directive 2004/109/EC, Directive 2006/43/EC and
Directive 2013/34/EU, as regards corporate sustainability reporting OJEU 1.322/15, 16.12.2022.
8 Article 29 a, para. 2, let. a), point iii), Consolidated sustainability reporting, of the EU CSRD.
9 Regulation (EU) 2021/1119 of the European Parliament and of the Council of 30 June 2021
establishing the framework for achieving climate neutrality and amending Regulation (EC) No
401/2009 and Regulation (EU)2018/1999, OJEU L 243/1, 9.7.2021.

%1 Directive (EU) 2024/1760 of the European Parliament and of the Council of 13 June 2024 on
corporate sustainability due diligence and amending Directive (EU) 2019/1937 and Regulation
(EU) 2023/2859, OJEC L, 2024/1760, 5.7.2024.

92 See Article 1, para. 1, let. ¢), and Article 22, para. 1 of the EU CSDDD.
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flexibility of the foreseen requirements, as it declares that the latter “should be
understood as an obligation of means and not of results” as the climate transition
is complex and evolving, and thus it may happen that it ““is no longer reasonable”
to stick to previous GHG reduction targets®.

Shell, falling under the scope of the recalled EU climate legislation, argued
that no further obligation could be imposed on economic operators beyond the
requirements established by ad hoc legislation. “According to Shell, decisions
on reducing CO2 emissions belong to the domain of the legislator and not the
domain of the civil court” because “[c]limate change and energy transition
require a balancing of interests that only the legislator can make”®*. The Court
of Appeal had, therefore, also to consider whether legal duties of corporate
responsibility in addressing climate change had to be limited only to those
codified in climate legislation. It first observed that pursuant to this approach
there would be “no room left for the civil court to rule that, on the basis of the
social standard of care, there is an (additional) obligation for Shell to (further)
reduce its CO2 emissions”®. The Court of Appeal then disagreed with Shell,
considering that “[t]he measures taken by the legislator to reduce CO2 emissions
are not exhaustive in and of themselves”, and that neither the EU nor the Dutch
legislator “has stipulated that companies that comply with existing schemes to
combat climate change no longer have obligations to further reduce their CO2
emissions”®. In fact, the ratio of the considered EU legislation, in the view of
the appellate judges, is that “companies also have their own duty to reduce their
emissions”?’. It follows that “obligations arising from existing regulations do not
preclude a duty of care based on the social standard of care on the part of
individual companies to reduce their CO2 emissions”%,

3. Shell obligations for scope 1 and 2 emissions

Having clarified that the Dutch duty of care involves a corporate
responsibility going beyond the full respect by companies of the relevant
legislation, the Court of Appeal entered the exam of the specific claim proposed
by the civil society organizations, splitting its analysis of the alleged obligation
for the company between the scope 1 and 2 emissions, and the scope 3 emissions
of Shell. To clarify the technical aspects of the distinction in three different
“scopes” of emissions, we may recall that, pursuant to the Greenhouse Gas

9 See Recital 73 of the preamble of the EU CSDDD.

% Gerechtshof Den Haag 12 November 2024, Shell Pic/Milieudefensie et al, cit., cit., para. 7.52,
emphasis added.

% Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.28.

% Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.53.
 Ibid.

% Ibid.
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Protocol (GHG Protocol), the recognized global standard for measuring,
managing and reporting climate-warming emissions,” scope 1 emissions are
attributable to the production facilities of an enterprise, i.e. the direct CO2
emissions produced from sources that an economic operator owns or controls.
Instead, scope 2 emissions refer to indirect emissions produced by the third-party
installations giving energy, heat or steam for the functioning of an industry, also
occurring in locations other than those of use, but still attributable to the
responsibility of the industry in question as the end user. Finally, scope 3
emissions, representing around 95% of the company’s releases'®, are those
produced by the customers (both businesses and consumers) of an enterprise
when using or consuming a product or service supplied by that company*?.
Regarding the claim of Milieudefensie et al. for Shell scope 1 and 2
emissions, it was highlighted that Shell had set itself the ambitious target of a
50% reduction by 2030 compared to 2016 levels, and that, by the end of 2023,
the energy company had already achieved a 31% reduction, a highly concrete
and important result. The Dutch NGOs admitted that “a 50% reduction of scope
1 and 2 emissions by the end of 2030 compared to 2016 corresponds to a 48%
reduction of scope 1 and 2 emissions by the end of 2030 relative to 2019102
a result higher than the request by the civil society organizations (a 45%
reduction of scope 1 and 2 emissions using as baseline the year 2019). The Court

,l.e.

of Appeal therefore recalled that “[t]he granting of an order aimed at preventing
a future violation of standards requires the existence of a threatening violation
of a legal obligation”®, Since Shell respected its business plan pursuant to the
most recent data of the year 2023 -a plan presented to the investors and the public
during the Capital Markets Day in June 2023 and in its Energy Transition
Progress Report 2024, and recorded in the documents filed with the US
Securities and Exchange Commission (SEC)- the appellate judges concluded
that there was no evidence to suggest that Shell would have deviated from its
goal, stated both at public and institutional level’**: “an impending violation of
a legal obligation has ... not been established”, and thus, “[t]o that extent, the
claim of Milieudefensie et al. cannot be granted”%,

9 Ghg Protocol, About us, GHG Protocol https://ghgprotocol.org/about-us.

100 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 3.24.

101 See GHG Protocol, Technical Guidance for Calculating Scope 3 Emissions, World Resources
Institute & World Business Council for Sustainable Development, 2013, available at
https://ghgprotocol.org/scope-3-calculation-guidance-2.

102 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.64.
18 Jbid.

104 See Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al) cit., para. 7.65.
105 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.66.
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4. Shell obligations for scope 3 emissions

The Dutch NGOs asked the appellate judges to order Shell to reduce its
scope 3 emissions, representing around 95% of the company’s releases®®,
cutting them by 45% by 2030 compared to 2019 levels, or alternatively by 35%
or 25%. The civil society organizations drew the proposed percentages for scope
3 emissions from widely known scientific reports providing analysis on how to
reduce fossil emissions to meet the Paris Agreement goals, inter alia the IPCC
reports'®’ and the IEA reports'®®. However, the Court concluded that those texts
did not offer a sectoral standard for oil and gas companies, and that “no
sufficiently unequivocal conclusion can be drawn from all these sources
regarding the required reduction in emissions from the combustion of oil and gas
on which to base an order by the civil courts against a specific company”°.
Although the lack of scientific consensus and the available data impeded the
recognition of the existence of an effective obligation for Shell to reduce its
scope 3 emissions, not providing “the court with sufficient support to oblige
Shell to reduce its CO2 emissions by a certain percentage in 20307, it is to be
emphasized that the Court reiterated Shell’s general responsibility “to do its part
in combating dangerous climate change”!*°.

Furthermore, the appellate judges underlined that ordering Shell to reduce
its scope 3 emissions could be ineffective because other companies could replace

Shell in selling fossil fuels''!, a scenario which “might prevent an overall

16 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 3.24.

197 The relevant parts of the IPCC reports recalled by the Dutch NGOs are reported at paras. 3.8
and 3.9 of the appellate ruling. They are IPCC, 2018, Summary for Policymakers, in Global
Warming of 1.5°C. An IPCC Special Report on the impacts of global warming of 1.5°C above
pre-industrial levels and related global greenhouse gas emission pathways, in the context of
strengthening the global response to the threat of climate change, sustainable development, and
efforts to eradicate poverty [Masson-Delmotte, V., P. Zhai, H.-O. Portner, D. Roberts, J. Skea,
P.R. Shukla, A. Pirani, W. Moufouma-Okia, C. Péan, R. Pidcock, S. Connors, J.B.R. Matthews,
Y. Chen, X. Zhou, M.I. Gomis, E. Lonnoy, T. Maycock, M. Tignor, and T. Waterfield (eds.)].
Cambridge University Press, Cambridge, UK and New York, NY, USA, pp. 3-24; and IPPC,
2023, Climate Change 2023: Synthesis Report. Contribution of Working Groups I, Il and III to
the Sixth Assessment Report of the Intergovernmental Panel on Climate Change [Core Writing
Team, H. Lee and J. Romero (eds.)]. IPCC, Geneva, Switzerland.

108 The IEA reports recalled by Milieudefensie et al. are considered at para. 3.11 of the appellate
judgment. They are IEA, 2019 World Energy Outlook; IEA, 2020 World Energy Outlook; IEA,
Net Zero by 2050 - A Roadmap for the Global Energy Sector, October 2021; IEA, Net Zero
Roadmap - A Global Pathway to Keep the 1.50C Goal in Reach — 2023 Update, Revised Version
of November 2024.

109 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.91.

110 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.96.

111 See in particular Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al,
cit., para. 7.106.
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emissions reduction”!2, The Appeal Court hence decided to dismiss the claims
of the Dutch NGOs also on the basis of these “effectiveness” and “market
substitution” arguments: the plaintiffs, in fact, could not have standing because

their claim, if admitted, would not have provided an effective remedy*®2.

5. The obiter dictum on the lack of coherence of new oil and gas
investments with the Paris Agreement

As analyzed, the Court of Appeal was asked by the Dutch NGOs to establish
whether an obligation could be imposed on Shell to reduce its scope 1, 2 and 3
emissions for a specific percentage starting from a particular baseline.
Milieudefensie et al. also discussed Shell’s planned investments in new oil and
gas fields, arguing that, by so doing, the energy company failed to contribute to
the achievement of the Paris Agreement goals, particularly because of the so-
called “carbon lock-in” effect. In fact, exploring, extracting, producing,
transporting and distributing fossil fuels require very important initial
investments, which have a long payback period, incentivizing “to keep using this
infrastructure [and thus fossil energy] for as long as possible”!*, hence delaying
the transition to cleaner energy systems. Although the appellate judges did not
make a ruling on this issue, as it was not part of the claim addressed to them by
the NGOs, they nonetheless provided a set of considerations which have been
commented on by experts as paving the way to a new line of climate disputes®™®.
The Court of Appeal, in fact, remarked that as “[t]o keep the climate goals of the
Paris Agreement within reach, emissions will have to be drastically reduced by
20307, it is “plausible that this will require not only taking measures to reduce
demand for fossil fuels but also limiting the supply of fossil fuels”*'®. Therefore,
“[i]t 1s reasonable to expect oil and gas companies to take into account the
negative consequences of a further expansion of the supply of fossil fuels for the
energy transition also when investing in the production of fossil fuels”!’.

112 Bengt JOHANNSEN, Louis J. KOTzE, Chiara MACCHI, An Empty Victory? Shell v.
Milieudefensie et al 2024, the Legal Obligations of Carbon Majors, and the Prospects for Future
Climate Litigation Action, cit., at. p. 7.

113 See Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para.
7.110.

114 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.59.
115 See the authors quoted supra in footnote 27.

116 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.61,
emphasis added.

17 Ibid.
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6. Conclusions

In our view, the Shell appellate ruling is a significant and balanced decision.
It asserts that “there can be no doubt that protection from dangerous climate
change is a human right”*!8 and emphasizes the need for stakeholders to do their
part in the fight against global warming.

In fact, actors filing a complaint to request a company to go beyond, in its
transition climate plan, what the relevant legislation establishes have to submit,
in the proceedings, detailed and sounding scientific evidence and standards*?®.

Enterprises have to be fully coherent with the codes of corporate social
responsibility they adhere to, and concur to shape and develop, even if those
codes are formally voluntary. Soft law sources of CSR, utilized by the Court of
Appeal to inform its judgment, enhance their normative quality, despite being
formally qualified as non-binding tools'?°. The strategic plans and business
choices of enterprises have to be convincingly solid, updated and competent, and
mirror the values expressed by international climate change law (in particular,
the Paris Agreement), international human rights law, the CSR codes, and the
regional or domestic legislation applicable to their activities!?!. Far from
concluding that, in the absence of specific obligations or standards, a large
emitter company like Shell cannot be held accountable for further engaging to
contrast global warming, the Court determined that beyond adhering to relevant
legislation, such type of company bears a responsibility to actively participate in
the fight against climate change. This responsibility is proportional to their level
of emissions -and thus their capacity to reduce them- as long as there is scientific
consensus*?? on sufficiently case-specific standards'?®: “companies also have an
obligation to contribute to the mitigation of dangerous climate change ... [m]ore
can be expected of Shell than of most other companies, as Shell has been a major
player in the fossil fuel market for over 100 years and ... it continues to occupy
a prominent position in that market today”'?*. Having thus concluded that Shell-
like companies have a special responsibility, the Court of Appeal has
nevertheless ruled very clearly that from the general standard for a global
reduction pathway supported by the scientific reports recalled by Milieudefensie

118 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.17.

119 See in particular the discussion concerning Shell scope 3 emission, Gerechtshof Den Haag 12
November 2024, Shell Plc/Milieudefensie et al, cit., paras. 7.67 —7.111.

120 On these aspects cf. Robert MCCORQUODALE, Business and Human Rights, Oxford, 2024,
pp. 42-47.

121 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., paras. 7.6-
7.54.

122 See Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., paras. 7.67
—7.111.

123 See Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.75.
124 Ibid.
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et al. (suggesting a 45% reduction by 2030) it cannot be determined “what
specific reduction obligation applies to Shell”1%.

Last but not least, the appellate judges recalled that States have the right,
and the duty, to regulate at the domestic level and to discuss and engage at the
international level to achieve coordination and possibly common rules to
effectively contrast global warming®?®. Otherwise, ordering a company to
observe strict environmental limitations in its activities, while its competitors do
not, creates an uneven playing field and fails to effectively address the challenge
of global warming'?’. Any judicial decision, by its very nature, is limited by and
to the specific case it has to decide. However, global issues such as climate
change require a broader perspective driven by political action for an appropriate
and lasting resolution. Therefore, the political-normative dimension is essential
for adequately governing the phenomenon of global warming.

Yet, the Shell appellate ruling is not the end of the story. In fact, on 11
February 2025, Milieudefensie made public its decision to take the case to the
Dutch Supreme Court!?8, A final ruling could then arrive in 2026?°. It will be
interesting to see whether and how the November 2024 judgment will be
revisited.

We are in a highly evolving and changing fluid context. In front of the ICJ
is pending the request for an advisory opinion on the “Obligations of States in
respect of Climate Change”*
regulate the conduct of private actors in order to achieve global climate goals
At the same time, the European Union is revising its highly demanding Green
Deal legislation, considering postponing and restricting the scope of application
of some of its measures*®?, while the United States withdrew for the second time

, which might also consider how states should
131

125 Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para. 7.73.

126 It is primarily up to legislators and governments to take measures to minimise dangerous
climate change”, Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit.,
para. 7.17. See supra paragraph 2.1.

127 See Gerechtshof Den Haag 12 November 2024, Shell Plc/Milieudefensie et al, cit., para.
7.106, and supra paragraph 4.

128 Milieudefensie, Why We 're Taking our Shell Climate Case to the Supreme Court, 11 February
2024, press release available at https://en.milieudefensie.nl/news/why-we2019re-taking-our-
shell-climate-case-to-the-supreme-court.

129 Dana DRUGMAND, Landmark Climate Case Against Shell Goes To Dutch Supreme Court,
Climate in the Courts, 13.2.2025.

130 See supra footnote 6.

131 On these aspects see Monika FEIGERLOVA, Klimaticka zména a obchodni spolecnosti ..., cit.
132 See the so-called “Omnibus Package” presented by the European Commission in February
2025 (Press Release, Commission Proposes to Cut Red Tape and Simplify Business Environment,
Brussels, 26.2.2025), composed also by COM(2025) 80, Proposal for a Directive of the
European Parliament and of the Council amending Directives (EU) 2022/2464 and (EU)
2024/1760 as regards the dates from which Member States are to apply certain corporate
sustainability reporting and due diligence requirements, Brussels, 26.2.2025; and COM(2025)
81, Proposal for a Directive of the European Parliament and of the Council amending Directives
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from the Paris Agreement™® and retracted its support from the UN 2030
Agenda®®. The hope is expressed that all the institutional and private actors, civil
society and science based on doubt more harmoniously work together to face
one of the most complex issues of our time, offering the perspective and method
of constant and constructive political discussions beyond the dimension of
litigation.

2006/43/EC, 2013/34/EU, (EU) 2022/2464 and (EU) 2024/1760 as regards certain corporate
sustainability reporting and due diligence requirements, Brussels, 26.2.2025.

133 United Nations, Paris Agreement, Paris 12 December 2015, United States of America:
Withdrawal, 27.1.2025, CN.71.2025.TREATIES-XXVIL.7.d.

138 United States Mission to the United Nations, Remarks at the UN Meeting entitled 58th
Plenary Meeting of the General Assembly, 4.3.2025.
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