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Abstract
Purpose – Although officially ended in July 2020, China’s dispute about its non-market economy (NME)
status at the World Trade Organization (WTO) is far from being resolved. The NME status enables China’s
counterparts to disregard Chinese prices in antidumping proceedings and instead use the so-called surrogate
country methodology. This paper aims to structure and analyze the complex debate, which emerged with the
disputes China has filed against the European Union and the USA at the WTO, and therefore provide a point
of reference for future analysis of and debates about China’s NME status.

Design/methodology/approach – The analysis is based on the existing academic literature on the topic
and on the legal WTO-related documents (e.g. multilateral agreements, China’s Accession Protocol, legal
findings of theWTO dispute panels).

Findings – Four different interpretations of the respective legal documents about China’s NME status are
discussed and strong and weak aspects of these interpretations are pointed out. Also, several
misunderstandings andmistakes appearing in the debate are clarified.

Practical implications – As the question of China’s position at the WTO and its NME status has not
been resolved yet and some authors believe that China will pursue its case again once the WTO Appellate
Body revives its functionality, the analysis of the debate can serve as a point of reference for the academic
debate and the future research on this topic. Moreover, it offers an introduction to China’s NME position at the
WTO for the newcomers to this topic.

Originality/value – Although China’s NME status has been much discussed, there is no literature review
that would structure the debate and point out some of the (dis)advantages of the respective arguments and
interpretations. Rather than adding to the large corpus of literature about the NME status, this study takes
this corpus as the object of its analysis.

Keywords WTO, Antidumping, DS516, NME, Non-market economy, Trade dispute mechanism,
EU, USA, China

Paper type Literature review

Introduction
Among the many challenges the World Trade Organization (WTO) is facing right now – be
it the need to quickly find a new Director-General who will replace the early-resigned
Roberto Azevedo, the ongoing trade conflict between the USA and China or the deteriorating
judicial system manifested by the suspension of the Appellate Body functioning – there is
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one issue that seems to be off the table, which is China’s dispute over its non-market
economy (NME) status.

The dispute officially ended in July 2020 with the authority of the panel in the EU–China
dispute (DS516) lapsing after a 12-month suspension of the case. China started its dispute at
the end of 2016 by filing lawsuits against the USA and the European Union (EU) at theWTO.
This step unleashed enormously complex debate among trade experts and states’
representatives and the disputes were given significant importance from the involved parties
as well. The US Ambassador to the WTO, Robert Lighthizer, called it “the most serious
litigation matter that we have at the WTO right now” indicating that a possible ruling in
China’s favor would be “cataclysmic” for the WTO (US Committee on Finance, 2017, p. 12).
China also considered the dispute “the most important live issue in WTO antidumping law”
which “concerns the credibility of the dispute settlement mechanism, the integrity of the
WTO and the membership’s faith in the multilateral trading system” (Xiangchen, 2017, p. 14).

Although it may seem that the debate is over, China lost and will have to accept its
position at the WTO, the underlying problems remain to be extremely relevant and it is
reasonable to assume that the antidumping practices and legislature – on the WTO
level and on the level of the nation-state – will continue to evolve in light of the legal
debate about China’s NME status. Professor Mark Wu from Harvard Law School
pointed out that:

[. . .] the WTO cases on China’s market economy status represent but the opening salvo in what
will be a multi-stage trade confrontation between China and its trading partners in the coming
years (Wu, 2018, p. 6) and that [h]istory will likely judge the debate over China’s market economy
status as having contributed to the [global trading system’s] crisis and the contours of its eventual
resolution (Wu, 2018, p. 7).

Given the importance of China’s NME status at the WTO, this article tries to structure and
analyze the complex, often blurry and sometimes rather technical debate surrounding the
supposed expiration of the status in 2016. The aim of the article is to provide a point of
reference for future analysis of and debates about the NME status. For this purpose, I identify
four different interpretations of Article 15 of China’s Accession Protocol (CAP) [1], – the legal
foundations of the NME status – related to the abovementioned expiration. I examine the main
arguments of these interpretations and I try to point out their strong and weak aspects based
on the basic principles of international treaty interpretation and the WTO antidumping
framework. Furthermore, certain misunderstandings and confusions appearing in the debate
are clarified and several mistakes are corrected.

The article proceeds as follows: the first section presents the general antidumping
framework within the WTO, the second section provides the necessary information about
China’s NME status, the third section analyzes differing interpretations of Article 15 of CAP
and the fourth section concludes.

World Trade Organization antidumping framework
The legal basis for antidumping behavior and possible anti-dumping measures is nowadays
provided by the Article VI of the General Agreement on Tariffs and Trade (GATT) and the
Agreement on Implementation of Article VI of the GATT 1994, generally referred to as the
Anti-Dumping Agreement (ADA).

The basic method of antidumping duties calculation that the investigative authority
(IA) uses is the price comparison between the domestic price and the export price of the
same product (Article VI:1(a); ADA 2.1). If for some reason, the domestic price is not
available, other methods which may be used include comparing export prices to the
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country of the investigating authority and a third country (Article VI:1(b)(i); ADA 2.2)
and comparing the export price to the constructed price of production in the country of
origin (Article VI:1(b)(ii; ADA 2.2). The relevant parts of the Article VI:1 of the GATT
are as follows:

For the purposes of this Article, a product is to be considered as being introduced into the
commerce of an importing country at less than its normal value, if the price of the product
exported from one country to another:

(a) is less than the comparable price, in the ordinary course of trade, for the like product
when destined for consumption in the exporting country or,

(b) in the absence of such domestic price, is less than either:
(i) the highest comparable price for the like product for export to any third country in

the ordinary course of trade or;
(ii) the cost of production of the product in the country of origin plus a reasonable

addition for selling cost and profit (GATT, Article VI:1).

The relevant passages of the ADAArticle 2 state the following:

For the purpose of this Agreement, a product is to be considered as being dumped, i.e. introduced
into the commerce of another country at less than its normal value, if the export price of the product
exported from one country to another is less than the comparable price, in the ordinary course of
trade, for the like product when destined for consumption in the exporting country (ADA 2.1).

When there are no sales of the like product in the ordinary course of trade in the domestic market
of the exporting country or when because of the particular market situation or the low volume of
the sales in the domestic market of the exporting country, such sales do not permit a proper
comparison, the margin of dumping shall be determined by comparison with a comparable price
of the like product when exported to an appropriate third country, provided that this price is
representative or with the cost of production in the country of origin plus a reasonable amount for
administrative, selling and general costs and for-profits (ADA 2.2).

If a difference between the prices, with the export price lower than the price of comparison,
is found (i.e. the margin of dumping) and if the complaining company can prove an injury
stemming up from the dumping activity of another company, the antidumping duty can be
imposed (GATT, Article VI:6; ADA Article 3). This duty cannot exceed the margin of
dumping (GATT, Article VI:2 and VI:3; ADAArticle 9.3) (see the respective legal documents
for additional information).

Arguably the most controversial calculation methodology is the so-called surrogate
country methodology, which allows the investigative authorities to ignore the domestic
prices and replace them with surrogate prices. The surrogate country methodology is
nothing new in the WTO system and its history in the multilateral trade environment dates
back to 1955. At that time, Czechoslovakia proposed an interpretative note to Article VI of
the GATT, which would deal with such countries, where the method of price comparison
between domestic and export prices is not appropriate due to the significant presence of the
state in the economy. The state, the argument goes, distorts domestic prices andmarks them
useless for price comparison. This debate led to the implementation of the Second
Interpretative Ad Note to the Article VI:1 of the GATT [2], which now provides a part of the
legal basis for the surrogate country methodology and states:

It is recognized that, in the case of imports from a country which has a complete or substantially
complete monopoly of its trade and where all domestic prices are fixed by the State, special
difficulties may exist in determining price comparability for the purposes of paragraph 1 and in
such cases importing contracting parties may find it necessary to take into account the possibility
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that a strict comparison with domestic prices in such a country may not always be appropriate
(The Second Interpretative Ad Note to the GATT Article VI:1)

Other legal documents that are often mentioned in connection with the surrogate country
methodology are Articles 2.7 and 2.2 of the ADA, where the “particular market situation”
(PMS) condition is mentioned. The PMS notion has been used in antidumping investigations
by numerous countries for many years. Australia belongs to the most active states in this
field (Zhou, 2018a, p. 612), especially against China, which Australia recognized as a market
economy in 2005 as a precondition for the negotiation of the China–Australia Free Trade
Agreement. In fact, according to Zhou and Percival (2016, pp. 865-866), the officials from the
US and the EU have been conducting consultations with Australian authorities on how the
PMS notion can be used in antidumping investigations.

The fact that the PMS notion is being used to justify the recourse to surrogate country
methodology does not mean that this matter is not extremely controversial. Several disputes
have taken place at the WTO dealing with the antidumping methodology connected with
the PMS (see, e.g. EU–Biodiesel (DS473), EU–Cost Adjustment Methodologies (DS474;
DS494) or Australia–Anti-Dumping Measures on A4 Copy Paper (DS529)). In addition, the
functioning and legality of the PMS within the WTO legal system remains unclear and
needs to be clarified by the authorities (see details in e.g. Zhou, 2018a, p. 632; Zhou, 2018b,
2017; Joshi, 2018; de Kok, 2016, pp. 530-532; Zhou and Percival, 2016).

Finally, the surrogate country methodology can be used against states that have NME
status. However, there are no multilateral rules or criteria describing NME conditions and
the NME status is nowhere to be found in the WTO legal framework (Nedumpara and
Subramanian, 2018, p. 34). NME conditions and the so-called NME methodology (surrogate
country methodology enabled by the NME status) are usually incorporated in accession
protocols and working party reports of concrete members of the WTO. For instance, the
surrogate country methodology was brought up in dealing with the accession of Poland,
Romania and Hungary to the GATT in the late 1960s and early 1970s (Miranda, 2018, p. 71).
Each of these states had in its accession protocol an explanation of the antidumping rules
and conditions, as well as the surrogate country methodology notion. Interestingly, as
pointed out by Washington (2018, p. 289), the authority to use the surrogate country
methodology in antidumping investigations was recognized by the respective Working
Party Reports as based on Article VI of the GATT and none of the protocols contained
legally operative language about using the surrogate country methodology.

Similarly, China’s NME status was also set up in its Accession Protocol and the next
section introduces the context, which is necessary for the analysis of the debate about the
expiration of parts of Article 15 of CAP.

China’s non-market economy status: the context
The NME status for China was set up in Article 15 of its Accession Protocol. The relevant
parts state the following:

(a). In determining price comparability under Article VI of the GATT 1994 and the Anti-
Dumping Agreement, the importing WTO Member shall use either Chinese prices or
costs for the industry under investigation or a methodology that is not based on a strict
comparison with domestic prices or costs in China based on the following rules:

(i) If the producers under investigation can clearly show that market economy
conditions prevail in the industry producing the like product with regard to the
manufacture, production and sale of that product, the importing WTO Member
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shall use Chinese prices or costs for the industry under investigation in
determining price comparability.

(ii) The importing WTO Member may use a methodology that is not based on a
strict comparison with domestic prices or costs in China if the producers under
investigation cannot clearly show that market economy conditions prevail in
the industry producing the like product with regard to manufacturing,
production and sale of that product.

(d). Once China has established, under the national law of the importing WTO
Member, that it is a market economy, the provisions of subparagraph (a) shall be
terminated provided that the importing Member’s national law contains market
economy criteria as of the date of accession. In any event, the provisions of
subparagraph (a)(ii) shall expire 15 years after the date of accession. In addition,
should China establish, pursuant to the national law of the importing WTO
Member, that market economy conditions prevail in a particular industry or
sector, the NME provisions of subparagraph (a) shall no longer apply to that
industry or sector.

According to Article 15 of CAP, there are two basic methodologies that the IAs can use
when they deal with China for 15 years after its accession to the WTO. First, the IA can use
the Chinese prices and costs if the producer under investigation “can clearly show that
market economy conditions prevail in the industry” (subparagraph 15(a)(i)). Second, if the
producer cannot clearly show that the market economy conditions prevail in the industry,
the IA can use “a methodology that is not based on a strict comparison with domestic prices
or costs in China” (subparagraph 15(a)(ii)). In addition, paragraph 15(d) adds two more
conditions. First, once China obtains a market economy status (MES) from a certain country,
the whole paragraph 15(a) shall be terminated. That means that the IA of such a country
cannot use an antidumping methodology based on Article 15. Second, the provisions of
subparagraph 15(a)(ii) shall expire 15 years after the date of accession in any event. What
that means is unclear and at least four distinctive interpretations can be found on this topic
in the literature (see the next section of this article).

CAP serves as a sort of supplement to the WTO rules described in the previous section.
In other words, any member state can use the methodologies described above and when
dealing with China, its Accession Protocol provides specific rules for antidumping behavior
toward it as long as the member state does not grant China the MES under its national
legislation. As I noted above, there are no multilateral rules for assessing the market
economy status of a country and the term “NME” does not have a definition in the WTO
documents. It is, therefore, understandable that China put the goal of acquiring the MES on
top of the list of its foreign policy agenda and mounted a vigorous diplomatic campaign to
be treated as a market economy by its trade partners (Hufbauer, 2016, p. 26; Pan, 2015,
p. 748; Urdinez and Masiero, 2015, p. 160; Rémond, 2007, pp. 346-8; Jinshan, 2007, p. 172). To
this day, more than 80 countries acknowledged China as a market economy. Among New
Zealand (April 2004), Australia (April 2005), Peru, Chile and all ASEAN countries (Bellora
and Jean, 2016, p. 3). China also tried to persuade the US and the EU to change their view,
however, both of them exercised the assessment of China’s economy [3] several times and
both have been reluctant to give China the MES. Chinese officials have interpreted the
paragraph (d) as terminating the NME status 15 years after China’s accession to the WTO,
i.e. on December 11, 2016. However, as the final date was approaching, the US and the EU
declared that they do not plan to automatically grant China MES and that they will continue
to treat China as an NME in their anti-dumping proceedings. Therefore, one day after the
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supposed final day of its NME status, on December 12, 2016, China filed a lawsuit against
the US and the EU at theWTO.

Since the beginning, China focused primarily on the case against the EU under the code
DS516, which in March 2017 led to the establishment of the panel in accordance with Article
6 of the Understanding of Rules and Procedures Governing the Settlement of Disputes
(DSU). On November 26, 2018, the Chair of the panel informed the dispute settlement body
that in light of the complexity of the legal issues covered in this dispute, the panel expected
to issue its final report to the parties during the second quarter of 2019. However, on May 7,
2019, China requested the panel to suspend its proceedings in accordance with Article 12.12
of the DSU. The official reasons behind this decision are unknown (see some speculative
accounts in Zhou and Noël, 2019, pp. 423–424). According to one trade official, who was
close to the case, China was about to lose the bulk of the case and rather decided to halt the
investigation before the results became public (Miles, 2019). In the case against the US under
the code DS515, China requested two rounds of consultations, but then decided not to pursue
the case further, and therefore the panel was not assembled in this dispute.

It is generally believed that the surrogate country methodology inflates the antidumping
rates and motivates other states to use more antidumping measurements against China
(Zhou, 2018a, p. 612; Lee et al., 2017, p. 4; Bellora and Jean, 2016, p. 2; Zhou and Percival,
2016, p. 864; Sandkamp and Yalcin, 2016, pp. 79-80; Urdinez and Masiero, 2015, p. 169;
Jinshan, 2007, p. 175; GAO, 2006; Messerlin, 2004, p. 123). For instance, the US antidumping
margins against China have averaged 154% as compared to an average of 49% against
other countries. The EU anti-dumping margins against China have averaged 61% as
compared to an average of 31% against other countries (Prusa, 2017, p. 620).

The amount of trade affected by the status is difficult to measure due to the complexity of
concrete antidumping calculations and the lack of comparable data. Bown, who in his analysis
focused not only on antidumping measures but also on other temporary trade barriers (such as
countervailing duties and safeguards mechanisms) argues that about 7% of China’s exports to
G-20 countries were subject to G-20-imposed trade barriers, which roughly accounts to US
$100bn in nominal terms. However, as Bown concludes: “even a complete revocation of China’s
NME status is extremely unlikely to unleash an additional $100bn in pent-up Chinese exports
onto global markets” and “estimates of the lost trade flow associated with any refusal to provide
MES are probablymuch closer to $10bn – and, perhaps, even $1bn – than $100bn” (Bown, 2016).

The views on China’s non-market economy status
This section analyzes four different interpretations of Article 15 of the CAP and its
expiration. The analyzed views are:

� magical deadline;
� urban myth that seems to have gone global;
� shift of the burden of proof; and
� something remains.

View #1: Magical deadline
According to the “magical deadline” (Tietje and Nowrot, 2011, pp. 7–8) view, China should
automatically receive the MES after the expiration of subparagraph 15(a)(ii). It is believed
that although Article 15(d) mentions only the expiration of subparagraph 15(a)(ii), the rest of
paragraph 15(a) does not provide sufficient space for applying the NME methodology.
There are several arguments that the proponents of this view have put forward [4].
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First, the chapeau was added later by the US and it was not involved in the previous
drafts of CAP. Even in the last draft, the negotiators adopted the word “may” and not the
word “shall”which can be found in the final document. Therefore, Rao claims that:

A review of the drafts still indicates that the addition of the chapeau could be largely intended to
reiterate the conditional options of the importing Member, instead of obligating it to use alternate
methodologies (Rao, 2013, p. 164).

Furthermore, the chapeau states that the methodology should be “based on the following
rules” explained in subparagraphs 15(a)(i) and 15(a)(ii). As the chapeau is based on both
subparagraphs, it cannot continue to work without subparagraph 15(a)(ii). The remaining
parts of the chapeau become meaningless because “the condition it depends on to be invoked
no longer exists” (Rao, 2013, p. 161; see also Zhou, 2017, pp. 350-351; Fang, 2018, p. 116).

Second, according to some, paragraph 15(d) states that “in any event” theWTOmembers
may not use the surrogate country methodology against Chinese exports beyond the
15 years transition period following China’s accession to the WTO (Cheng, 2016, p. 30). The
expression “in any event” is decisive here and if the NME methodology is used after this
deadline, then it would mark paragraph 15(d) useless and why would the negotiators then
decide to adopt it (Cheng, 2016, p. 30)? This argument is connected with the effective treaty
interpretation principle, adopted by the WTO Appellate Body, which “requires us to give
meaning to every term of the provision” (see Appellate Body Report on Canada – Renewable
Energy, paragraph 5.57; see also reports onUS–Gasoline and Japan–Alcoholic Beverages) [5].

Third, there is no legal basis for using the NMEmethodology against China which can be
found in the language of the Accession Protocol after subparagraph 15(a)(ii) expired. This
conclusion is supported by the Report of the Working Party on the Accession of China
which, it is argued, constitutes the relevant context for the interpretation of Article 15 (Suse,
2017, p. 959). The chapeau of paragraph 151 of China’s Working Party Report mentions
subparagraph 15(a)(ii) instead of the whole paragraph 15(a) when discussing the NME
treatment of Chinese exports, and therefore “it can be argued that the Working Party’s
understanding was that the second subparagraph is the true legal basis for the use of NME
methodologies” (Suse, 2017, p. 960). Having said that, it should be concluded that those legal
texts enabling the use of the NME methodology are no longer active, and thus the NME
methodology should not be used against China.

Fourth, many statements made by officials and institutions representing the US and the
EU may be found that should be taken into account when interpreting Article 15. Two
reasons were put forward for such an approach. First, these statements provide the
interpretative context as allowed by the Vienna Convention on the Law of Treaties. Second,
the Appellate Body explained that the unilateral statements of individual negotiating parties
may be useful in determining “the reality of the situation which the parties wished to
regulate by means of the treaty and [. . .] for discerning the common intentions of the
parties” (see Appellate Body Report, EC – Chicken Cuts, paragraphs 283 and 289). When
commenting on the 1999 USA-China bilateral agreement (which later provided the basis for
Article 15 of CAP), the US chief negotiator and then US Trade Representative (USTR)
Charlene Barshefsky said in February 2000 that “China’s WTO entry will guarantee our
right to continue using our current ‘NME’ methodology in anti-dumping cases for 15 years
after China’s Accession to the WTO” (Barshefsky, 2000). Similarly, then US Secretary of
CommerceWilliam Daley stated that:

China has agreed to guarantee our right to continue using our current methodology (treating
China as an NME) in antidumping cases for 15 years after China’s accession to the WTO (Suse,
2017, p. 961).
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A statement posted on the website of the White House after the conclusion of the 1999
agreement says that:

We will be able to maintain our current antidumping methodology (treating China as an NME) in
future anti-dumping cases without the risk of the legal challenge. This provision will remain in
force for 15 years after China’s accession to the WTO (Suse, 2017, p. 961).

As for the Accession Protocol itself, a note on the USTR’s website stated that:

[. . .] [f]or 15 years after China’s accession to the WTO, the US and certain other WTO members
will continue to have the ability to use a special NME methodology for measuring dumping in
antidumping cases against Chinese Companies (Suse, 2017, p. 962; see another statement in
Xiangchen, 2017, pp. 9–11).

Fifth, it is not necessary that China graduates to the MES in the respective national
legislations. The members of the WTO can continue to treat China as an NME country for
whatever reasons (e.g. political). Nonetheless, the NME status cannot any longer justify the
application of the NMEmethodology in antidumping calculations (Zhou, 2017, p. 354).

Sixth, the Appellate Body has already interpreted the meaning of paragraph 15(d) in one
case and it observed that:

Paragraph 15(d) of CAP establishes that the provisions of paragraph 15(a) expire 15 years after
the date of China’s accession (that is, December 11, 2016) [. . .] paragraph 15(a) contains special
rules for the determination of normal value in antidumping investigations involving China.
Paragraph 15(d), in turn, establishes that these special rules will expire in 2016 (Appellate Body
Report EC–Fasteners, paragraph 289).

Fang, for instance, argues that it is oblivious that the Appellate Body referred to the whole
paragraph 15(a) and not to the subparagraph 15(a)(ii) (Fang, 2018, p. 109). This seems to
imply that the understanding of the Appellate Body is that the whole Section 15(a) should
expire.

Finally, the use of the NME methodology tends to ignore the development of the market
economy in China, which is not significantly different from other countries around the
world. According to some authors, China either became or is on the right way to become a
market economy and/or does not influence the economy in a substantively different way
than others (Cheng, 2016, p. 30; Rémond, 2007, p. 348; Watson, 2016, 2014, p. 8). Some
authors also speculate if China is dumping at all and its low prices are not just a
consequence of its comparative advantage and cheap labor (see a short overview of these
views in Rinaldi-Larribe et al., 2009, p. 115; see also Yalcin et al., 2016, p. 34). Nicely claims
that:

The current NME methodologies [are] being used throughout the world as outdated vestiges of
the cold war. They do not take into account sufficiently the fact that the countries we call NMEs�
at least the ones that are active members of the global economy and members of the WTO� have
thriving market economies. The fact that the state is involved in the economy in these countries is
not significantly different [. . .] from the manner in which many governments across the globe
influence the market (Nicely, 2014, pp. 160-161).

It is acknowledged by some authors that the only remaining basis for using the surrogate
country methodology is the Second Interpretative Ad Note to Article VI:1 of the GATT, as
noted above. On the contrary, some authors claim that the usage of the surrogate country
methodology is prohibited in the WTO system, see e.g. William Watson from the CATO
Institute (2016, p. 16, 18, 20, see also Urdinez and Masiero, 2015, p. 161; Tietje and Sacher,
2018, p. 8). However, even those authors, who correctly bring attention to the Second Ad
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Note, often claim that the conditions of the note cannot possibly be met, and therefore China
should be protected against the surrogate country methodology after passing the magical
deadline of December 12, 2016 (Rao, 2013, p. 167; Tietje and Nowrot, 2011, p. 11; de Kok,
2016, p. 528). China itself argues that the application of the surrogate country methodology
is inconsistent with the most-favored-nation (MFN) principle and the general rules for the
antidumping calculation under Article 2 of ADA (Zhou, 2017, p. 347; Nedumpara and
Subramanian, 2018, pp. 22-23). Chinese Ministry of Commerce insisted in one recent
antidumping investigation that the “US is obligated to no longer use a surrogate
methodology with respect to all antidumping determinations targeting Chinese products
after December 11, 2016” (USDOC, 2017, p. 9).

As exhaustive as this list of arguments may seem, there are, expectedly, many problems
with the “magical deadline” view.

First, the fact that the chapeau was added later does not necessarily mean that it only
reiterates what was already stated in the previous drafts. Quite the contrary, as observed by
O’Connor, the logical option seems to be that the fact that the US insisted on adding the
chapeau makes it likely that it was intended to have some effect (O’Connor, 2016a, p. 4).
Furthermore, there is nothing in the text that would imply that the meaning of “based on the
following rules” must entail all the stated rules and not just some of them, if other rules
expire (O’Connor, 2016a, p. 3).

Second, the effective treaty interpretation principle is a double-edged weapon. In this
case, it may be argued that the continuing use of the NME methodology contradicts this
principle because it marks paragraph 15(d) useless. However, the opposite view – such that
paragraph 15(d) prohibits the use of such methodology – marks the rest of paragraph 15(a)
and subparagraph 15(a)(i) useless. Moreover, the interpretation of the respective section of
Article 15 by Cheng and others, according to which the WTO members may not use the
surrogate country methodology against Chinese exports after December 11, 2016, does not
seem to be correct. Not only it is not specifically written in CAP and it does not
automatically follow the expiration of subparagraph 15(a)(ii) but this view also ignores the
multilateral legal basis for using the surrogate country methodology as discussed at the
beginning of this article.

Third, it is true that CAP does not specifically mention the surrogate country
methodology besides the expired subparagraph 15(a)(ii), however, this does not
automatically mean that this methodology is, therefore, prohibited. Moreover, it has been
stated by the WTO Dispute Panel that paragraph 151 of the Working Party Report is not
considered an integral part of CAP, and therefore can only be taken into account as
an existing condition at the time of releasing the Accession Protocol (see Panel Report in
EU – Footwear, paragraph 7.181; see also Nedumpara and Subramanian, 2018, p. 33).

Fourth, as for the statements by officials presented above, if we accept that they should
be given such weight in interpreting a treaty – it is one thing to provide a context for
interpretation and another thing to base our interpretation on these statements – and if we
accept that some of them deal with a different agreement (which seems quite marginal given
the clear connection between the documents), we can conclude that when read carefully,
these statements do not contradict a further use of the surrogate country methodology.
What they do claim is that for 15 years, the US and other members of the WTO can use this
methodology without the risk of a legal challenge (if they follow the agreed rules). This does
not automatically imply that after this period, the methodology is prohibited.

Fifth, although the approach according to which China may still be considered an NME
country without this status having any effect on the antidumping proceedings seems
appealing, the problem is that the NME status basically does not have any other real usage
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besides antidumping proceedings. It was originally created to deal with non-market
economies in antidumping investigations and it remains to be closely tied with antidumping
to these days (GAO, 2006, p. 4; Tietje and Nowrot, 2011, p. 2; Washington, 2018, p. 274).
Furthermore, the strategy of loosening the connection between the NME status and the
surrogate country methodology is not a clever one. Australia recognizes China’s MES and –
to China’s resentment – is still using the surrogate country methodology based on the PMS
notion mentioned above (Zhou and Percival, 2016, pp. 887–91). Under this logic, Australia
could claim that there is no connection between anti-dumping proceedings and the NME
status, which is hardly something China would appreciate.

Sixth, the Appellate Body interpretation of paragraph (d) wasmade in a different case and it
was clearly obiter dictum (not a legally binding part of the decision) [6], and therefore does not
constitute a legally binding definition (Kaszubska, 2017, pp. 9-10; Fang, 2018, pp. 109-110).

Generally, the main problems of this view are that it ignores other documents within the
WTO system enabling the use of the surrogate country methodology and that it cannot
explain why the remaining sections of Article 15 should be marked meaningless after the
15 years period as there is nothing that would force us to follow this interpretative approach.
Therefore, it seems to be an unreasonably strong interpretation. The surrogate country
methodology can be used against China in antidumping investigations in accordance with
the WTO rules even without CAP. Actually, it is even commonly used between two market
economies (Kelly, 2014, p. 113).

View #2: Urban myth that seems to have gone global
The radically opposing to the “magical deadline” view is the “urban myth that seems to
have gone global” (O’Connor, 2011) view. Simply put, authors holding this view argue that
nothing substantial changes after the “magical deadline” of December 11, 2016, and
business can continue as usual [7]. Bernard O’Connor is often mentioned as the leading
proponent of this view (Washington, 2018, p. 283; Kaszubska, 2017, p. 8; Tietje and Nowrot,
2011, p. 2). He states:

Despite all these affirmations, there is no deadline. There is no provision setting any date in the
WTO agreements themselves and there is no deadline in the protocol signed by China when it
acceded to the WTO. The idea that there is a deadline is an urban myth that seems to have gone
global. It has gone viral even in a world w[h]ere the underlying agreements are freely available to
all on the internet (O’Connor, 2011).

According to the view of O’Connor, CAP does not automatically guarantee China the MES
after December 11, 2016. He argues that “If [China] can establish that it is a market economy
then some of the transitional provisions on comparison methodologies will terminate”
(O’Connor, 2011). In other words, only “one specific comparison methodology set out in one
subparagraph of the Article will expire, in any event, 15 years after Chinese accession”
(O’Connor, 2011). This does not mean that China will automatically receive theMES.

Moreover, the proponents of this view also argue that the remaining parts of Article 15 –
the chapeau, subparagraph 15(a)(i) and remaining parts of paragraph 15(d) – provide a
sufficient basis for the NME methodology (O’Connor, 2016a, 2011; Washington, 2018, p. 283;
Brown, 2016, p. 23). This was referred to as “a contrario” interpretation, which is a reasoning
based on an argument from the contrary or on negative reasoning from another argument.
In other words, if Chinese producers cannot prove market economy conditions the “a
contrario” interpretation means that non-Chinese costs and prices can be used (Nedumpara
and Subramanian, 2018, p. 25). Also, the remaining parts of paragraph 15(d) require Chinese
producers to prove under the national law of the importing country that market conditions
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prevail in their industry. This is clearly an exception in theWTO system because under normal
conditions only the prices of the producer are taken into account (Lee, 2016, p. 11). However, in
this case, the prices of the industry may be taken into account (O’Connor, 2016a, p. 3).
Therefore, the view that says that after the magical deadline China has to be treated like any
other member of the WTO is mistaken. In addition, the Appellate Body arguably concluded
that Article 15 of CAP constitutes a differential treatment for China in EC–Fasteners case (see
the Appellate Body Report,WT/DS397/AB/R, 2011, paragraphs 287, 290).

In addition to the argument presented in the section about the magical deadline view,
some argue that there is clear evidence that China is not a market economy, and therefore
insisting that all the WTO members treat China as a market economy would be contrary to
the purpose of Article 15 (Price et al., 2015, pp. 2–3). This purpose, as can be found, e.g. in the
Working Party Report on China’s Accession, is to help China to continue its progress toward
becoming a full market economy (Washington, 2018, p. 285; Nedumpara and Subramanian,
2018, p. 32). Adding to this view, it was proposed to read Article 15 together with Article 9 of
CAP, in which China commits itself that its domestic prices will be determined by market
forces. Both provisions are understood as having a reciprocal nature and as China has not
removed price distortions, the importing countries do not have to be obliged to take these
prices into account (Kaszubska, 2017, p. 8).

As in the previous case, there are several difficulties connected with this view. First of all,
as already mentioned above, loosening the ties between the NME status and NME
methodology is not a convincing strategy and misses the real issue – the usage of non-
Chinese prices in antidumping investigations.

Second, although the remaining parts of Article 15 still continue to exist and they point at some
hints about using an alternate methodology, it is hardly the case that the NME methodology can
be used as nothing has ever changed (Kaszubska, 2017, p. 9). Not only is that nowhere to be found
in CAP but more importantly, this would mark the expired sections of Article 15 useless. As
shown above, this strongly contradicts the effective treaty interpretation principle. Simply put, if
the situation remains the same after the expiration of subparagraph 15(a)(ii), why was that
subparagraph ever considered relevant?Andwhywas it included in CAP at all?

Third, arguments pointing to the economic conditions seem to be misleading. As
discussed by many authors, the NME status is not truly connected with economic
performance or concrete market situation (Pan, 2015, pp. 751–756; Rinaldi-Larribe et al.,
2009, p. 117; Detlof and Fridh, 2006, p. 7). Moreover, it is not clear why certain economic
conditions should matter for a legally binding interpretation of Article 15. As for the
connection between Article 15 and Article 9, there is nothing that would force us to
understand these two provisions as being of a reciprocal nature.

Generally, the implication of this view that marks the expired sections useless even
before its expiration indicates that also this interpretation is too strong. However, two
conclusions seem to be correct. First, the remaining parts of Article 15 continue to be active.
As Messerlin pointed out “[i]t is almost impossible to eliminate a provision included in a
country’s protocol of accession” (2004, p. 124). Second, China can be treated differently on
the basis of these remaining parts than otherWTOmembers in the future.

View #3: Shift of burden of proof
The “shift of burden of proof” view can be understood as a sort of middle ground between
the two views analyzed above. It is also the view that the US and the EU adopted in their
respective disputes considering China’s NME status (see First Written Submission by the
EU, 2017; and Third-Party Submission of the US, 2017). The EU even changed its domestic
anti-dumping regulations to put them in accordance with this interpretative approach.
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According to this view, after December 11, 2016, a shift in the burden of proof took place.
Before this deadline, other WTOmembers could suppose that China is an NME country and
Chinese producers had to prove otherwise if they wanted to gain a different treatment
(although this has not happened often and applications from Chinese companies have been
often unsuccessful, see e.g. Xu and Tang, 2009, p. 70) [8]. After the deadline, this proof has to
be made by other WTO members’ investigative authorities. If they can prove that NME
conditions prevail in the Chinese industry under consideration, they can continue to treat
products of such industry as coming from an NME country, and therefore use the NME
methodology (Miranda, 2014). Besides, this shift in the burden of proof, nothing changes
after December 11, 2016 (Joshi, 2018, p. 203). The EU explained this view in its First Written
Submission to its case with China as follows:

[I]f there is no evidence of either market economy conditions or NME conditions, the investigating
authority cannot, on the basis of the new Section 15, apply a methodology that is not based on a
strict comparison with domestic prices or costs in China. Second, if there is some evidence of
market economy conditions (and no evidence of NME conditions), the investigating authority also
cannot, on the basis of the new Section 15, apply a methodology that is not based on a strict
comparison with domestic prices or costs in China. Third, in weighing some evidence of market
economy conditions against some evidence of NME conditions, there is now no China-specific rule
in Section 15 placing the burden of proof on Chinese exporters (2017, paragraph 110).

The reasons for this shift of the burden of proof can be found either in the remaining sections of
CAP or they can be based on the WTO legal documents which allow for using the surrogate
country methodology (Tietje and Nowrot, 2011, p. 10; Telep and Lutz, 2018, pp. 700-701; Fang,
2018, p. 112). The non-exclusive understanding concerning the remaining section of Article 15
was already presented above and the shift of the burden of proof is based on such interpretation
of the remaining parts of paragraph 15(d). The first sentence of this paragraph says that “[o]nce
China has established, under the national law of the importingWTOMember, that it is a market
economy, the provisions of subparagraph (a) shall be terminated [. . .].”The third sentence says:

Should China establish pursuant to the national law of the importing WTO Member, that market
economy conditions prevail in a particular industry or sector, the NME provisions of
subparagraph (a) shall no longer apply to that industry or sector.

These provisions can be read as placing the burden of proof on the importing country and
not on China, as was proposed by the US (see Third-Party Submission of the US, 2017,
Attachment 1, paragraphs 8.5.5–8.5.6). This reading would mean that the expired
subparagraph 15(a)(ii) required China to demonstrate the market economy conditions (Telep
and Lutz, 2018, p. 701).

One can easily find many misunderstandings in the debate about this view connected with
the views and arguments already presented above. For instance, Fang (2018, pp. 116-118)
claims that after the expiration of subparagraph 15(a)(ii), the whole Article 15(a) is terminated
and China must be treated in the same way as other WTO members. I have already discussed
the shortcomings of similar views. Tietje and Nowrot (2011, p. 10) acknowledge that a shift of
the burden of proof occurs with the expiration of subparagraph 15(a)(ii) and the surrogate
country methodology based on the respective WTO documents can be used against China,
however, the respective document for them is only the Second Ad Note to the article VI:1 of the
GATT. According to them meeting the conditions of the Second Ad Note is almost impossible,
the surrogate country methodology cannot be used any further. Nonetheless, this approach
completelymisses the PMS notion introduced above.

The shift of the burden of proof view is able to escape the counterintuitive consequences
of the previous view according to which there is no change after December 11, 2016.
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Now there is a change, something significant happened, however, the NME methodology
can still be used and China can still be treated differently from other WTO members.
Nevertheless, the problem of this view is that there is nothing to be found in the Accession
Protocol that would actually provide the basis for the shift of the burden of proof (Zhou and
Peng, 2018, pp. 512–513). Even the reading of the remaining parts of paragraph 15(d)
suggested by the US is speculative and not really convincing from the textual point of view.
The inverted interpretation according to which China has to prove that market economy
conditions prevail is at least as probable as the reading suggested by the proponents of this
view (Fang, 2018, p. 112). O’Connor argues:

The first and third sentences of Article 15(d) make clear that it is China, which must establish that
it has become a market economy (for the whole economy or for particular industries or sectors of
the economy) and that the standard to be met in that evaluation is as set out in the law of the
importing WTOMember (2016a, p. 2).

Arguably, by proposing this interpretation, the US and the EU are somehow trying to
improve the position of China in theWTO system. Although the NMEmethodology can still
be used and it can still be based on the Accession Protocol (which is crucial if the other
legislation concerning for instance the PMS notion will be clarified in the future), now the US
and the EU have to prove that the specific company/industry/sector does not operate on
market economy conditions. If they fail to do so, they cannot use the NME methodology
based on the Accession Protocol.

View #4: Something remains
According to the “something remains” view, which is being hinted at by Nedumpara and
Subramanian (2018, pp. 21–34), the remaining parts of Article 15 provide a sufficient basis for
using some alternate methodology. Therefore, similarly to the second and third views
examined above, China is not entitled to automatically obtain the MES and it is not correct to
claim that the surrogate country methodology is prohibited from the magical deadline onward.
Tables 1 and 2 present the possible scenarios under this view according to subparagraphs
15(a)(i) and 15(a)(ii).

What distinguishes this view from the second view is that under this interpretation, there
is a substantial change, which took place on December 11, 2016. Up until then, IAs could use
the NME methodology according to the established rules and without the risk of legal
challenges. After this date, it is not clear what the IAs can do, but the possibility for
differential treatment is definitely open. If we take the chapeau into account, it states that a
methodology “not based on a strict comparison with domestic prices and costs in China”
may be used based on the rules expressed in subparagraphs 15(a)(i) and 15(a)(ii). As already

Table 1.
Scenarios under
Article 15(a)(i)

Scenario I: Outcome:
Chinese exporter clearly shows that market
economy conditions prevail in the industry

Mandatory use of Chinese domestic costs and prices

Scenario II: Outcome:
Chinese exporter cannot clearly show that
market economy conditions prevail in the
industry

The investigative authority is not bound to use Chinese
domestic costs and prices. What the investigative
authority should do is not very clear. However, a
reference to the chapeau of Section 15 would imply that
the surrogate methodology could be applicable

Source: Nedumpara and Subramanian (2018, p. 24)
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mentioned above, this reading is based on a non-exclusive understanding of the phrase
“based on the following rules” (Nedumpara and Subramanian, 2018, p. 27). In other words, if
one rule expired, the other is still active nonetheless. The question is, then, what this
methodology actually entails. It may entail the surrogate country methodology, which
disregard Chinese prices and costs totally or it may refer to a different possible methodology
that somehow uses Chinese prices and costs but do not strictly compare them to the export
prices, e.g. uses Chinese prices and costs as a starting point and then adjusts them in a
certain way. In any case, this would provide for the change, which would explain the
magical deadline in the Accession Protocol.

Contrary to the shift of the burden of proof view, according to this view, no shift of the
burden of proof takes place. China still has to prove that market economy conditions prevail
in a certain industry and if it is able to prove so, it has to receive market economy treatment
(Nedumpara and Subramanian, 2018, p. 32; O’Connor, 2016a, p. 3). It is not the responsibility
of other WTO members to prove that market economy conditions prevail in respective
Chinese industries.

This interpretation is arguably the least elaborated; however, it is successful in avoiding
the biggest shortcomings of the other views as they were analyzed above. It is true that
according to the “something remains” view, it is not clear what methodology the IA can use
and it is exactly this vagueness, which is the most serious shortcoming of this view.
However, the important aspect of this interpretation is that there will always be room for
differential treatment of Chinese exports based on CAP and this can be significant in the
future. As the PMS notion and the Second Ad Note apply to every member of the WTO, one
can expect that there will be a higher pressure from the international community to clarify
their meaning and regulate them according to common rules. If this happens, it can be much
more difficult to disregard domestic prices in antidumping investigations. However,
according to something that remains view, such an option will always be provided for the
antidumping investigations against China. In this sense, the vagueness of this interpretation
could be useful for China’s counterparts in the future.

Concluding remarks
After examining the four views on China’s NME status, it is possible to draw a line between
the first two and the last two views. The first two views do not seem to be convincing. They
both fail to follow very important principles of international treaty interpretations, namely,
the effective treaty interpretation principle. The first view seems to overlook the remaining
parts of Article 15 or marks them useless without proper reasoning. Moreover, there is
nothing in CAP that would automatically give China theMES and even when one chooses to
ignore the parts of the Accession Protocol that arguably provide the basis for the
continuation of the discriminatory treatment against China (which is controversial on its

Table 2.
Scenario under
Article 15(a)(ii)

Scenario I: Outcome:

Chinese exporter cannot clearly show that
market economy conditions prevail in the
industry

The investigative authority may use a method, which is
not based on Chinese domestic costs and prices. In other
words, the investigative authority can use third-country
prices/surrogate prices or constructed value

Source: Nedumpara and Subramanian (2018, p. 24)
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own), there are other WTO documents that allow the use of surrogate country methodology,
and therefore other ways how the IAs can disregard Chinese prices.

The second view deals with some of the problems of the first view, however, its biggest
problem is that it cannot explain what has actually changed on December 12, 2016. One
cannot simply ignore the fact that a specific date is mentioned in the Accession Protocol,
even more so if the remaining parts of the texts become confusing because of this expiration.

The last two presented views seem more convincing. Although the reasons for the shift
of the burden of proof are rather vague, it arguably improves China’s position in the
antidumping proceedings. The vagueness of something that remains view represents its
biggest shortcoming; however, it is precisely this vagueness that could be important in the
future. In any case, it must be stated clearly that the last two views preserve a
discriminatory treatment of China in theWTO.

China’s position in the WTO and its NME status presents a major challenge for the
multilateral trade regime for the upcoming years. Even though it may seem like the issue is
now off the table as the dispute expired, the WTO currently finds itself in a very difficult
position and it is hard to predict how it will handle the challenges posed by China’s
membership. Some authors, Zhou and Noël (2019), even believe that China will pursue its
NME case again once the Appellate Body revives its functionality. Whichever the case,
China’s NME status does not seem to be resolved any time soon. In fact, it may be that the
debate analyzed in this article is part of the first round of a larger battle and we currently
find ourselves at half-time.

Notes

1. Other divisions of the interpretations are possible. Zhou, for instance, distinguishes only two
views in the debate – one favorable to China (view #1 in this text) and one against its claims
(view #2 in this text) (2017, pp. 348-349). Yalcin et al. (2016) distinguish four different views in a
rather confusing way (automatic MES for China, no automatic MES for China, China remains an
NME, MES for China) (p. 17). Different and rather speculative interpretations were also proposed.
For instance, Fang claims that CAP could be interpreted by different methods than other WTO
documents because of its “contractual nature” (Fang, 2018, p. 120).

2. The note was accepted by the Report of the 1954–55 Working Party on “Other Barriers to Trade”
and it was brought into effect by the Protocol Amending the Preamble and Parts II and III of the
GATT. This Protocol went into force on 7 October 1957 and the note, thus, became binding for all
GATT members (see more details in Snyder, 2001, p. 383).

3. Reasons why China should not be treated as a market economy can be found in Yu (2019, p. 44),
Brown (2016, p. 23), Wilson (2016, p. 19) Tietje and Sacher (2018, p. 5), Rémond (2007, p. 354),
Morrison (2016, p. 83, 108). Opposite reasons can be found e.g. in Lu and Jiao (2019, pp. 52-4),
Morrison (2016, p. 109), Lardy (2018, 2014).

4. To read more about this view, Graafsma and Kumashova (2014), Gatta (2014), Nicely (2014),
Weija (2013), Watson (2014), Vermulst et al. (2016), de Kok (2016), Zhenghao (2016), Noel (2016),
Yu and Guan (2017).

5. The effective treaty interpretation or effet utile is one of the fundamental principles of
international treaty interpretation. It means that the interpreter cannot adopt a meaning that
would reduce some parts of the treaty to redundancy or inutility. It has its foundation in the
Roman doctrine of ut res magis valeat quam pereat (it is better for a thing to have effect than to be
made void) (Nedumpara and Subramanian, 2018, p. 25).

6. The classical definition of obiter dictum is “an expression of opinion in regard to some point or
rule of law, made by a judge in the course of a judicial opinion, but not necessary to the
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determination of the case before the court” (Black, 2010, p. 166) Dicta “are not the judicial
determinations of the court, they are never entitled to the force and effect of precedents, in the
same or other courts and do not preclude the rendering of a subsequent contrary decision” (Black,
2010, p. 176).

7. To read more about this view, O’Connor (2016a, 2016b), Miranda (2014, 2016), Stewart et al..
(2014), Ruessmann and Beck (2014).

8. The domestic legislature guiding decisions about differential treatment varies among states. For
instance, in the EU, the producer could receive a market economy treatment or individual
treatment. The analysis made by Detlof and Fridh (2006) shows that antidumping duties when
market economy treatment was applied were on average 28 percentage points lower than for
those companies, which were not granted such treatment. In the case of individual treatment, the
duties were on average 15 percentage points lower. Similar logic can be found in the case of the
USA. The following table taken from Morrison (2019) shows six cases in which some Chinese
producers obtained separate antidumping duties and compares them with NME duties and
market economy duties used against a third market economy state.
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