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Familiar and Foreign
Early Modern Catholic Theologians and Jurists Faced
with Jewish Marriage

by Fernanda Alfieri

ABSTRACT

The Council of Trent’s canons and decrees on marriage, as well as the moral-the-
ological discourse produced in the following decades, viewed Reformed marriage
as the negative other in contrast to which Catholic marriage was to be redefined.
Indeed, it was Reformation theorists who were anathematized. However, addi-
tional forms of union between a man and a woman were scrutinized. The essay
focuses on how some of the greatest Catholic authorities regarded Jewish marriage,
such as Martin Azpilcueta, alias Navarrus, Tomds Sinchez, and Giovanni Battista
De Luca. In their eyes Jewish marriage seems to represent an inevitable arche-
type, but also one that has been surpassed as a matter of course, something at
once familiar and foreign.

Keywords: Catholic marriage — Jewish marriage — consent — moral theology -
canon law

In his essay Religious Refugees in the Early Modern World, Nicholas Terpstra
points to the laying down of boundaries and to separation, first and fore-
most among groups of different faiths, as the defining features of early
modern Christianity. Family is one of the spheres affected by these dynam-
ics!, starting with the conjugal couple, viewed at once as an inseparable
unit, welded together by the reciprocity of the sexual contract and its

I wish to thank Elisa D’Ippolito, Simona Feci, Daniela Lombardi, Benedetta Serapioni,
the essay’s reviewers, and colleagues involved in PRIN-PNRR P20229JXJE “Jewish and
Christian Marriages. Rituals, Rights, Interrelations (15th-17th Centuries, Papal States)”,
for their suggestions.

Translation by Riccardo James Vargiu.

' N. Terpstra, Religious Refugees in the Early Modern World. An Alternative History of
the Reformation, Cambridge, Cambridge University Press, 2015, esp. pp. 92-93 (Italian
translation, Bologna, Il Mulino, 2019).
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mystical symbolism, and as a unit separated from all other possible rela-
tions, by virtue of the bond’s exclusivity and unique legitimacy. For well-
known reasons, the Council of Trent's canons and decrees on marriage,
as well as the moral-theological discourse produced in the following dec-
ades, viewed Reformed marriage as the negative other in contrast to which
Catholic marriage was to be redefined. Indeed, it was Reformation the-
orists who were anathematized. However, in keeping with a rhetoric of
opposition — which not only belonged to controversialist literature, but
also effectively structured scholastic modes of reasoning (the polarization
between sic and non, the use of disputatio as a means to distill the most
authoritative opinion) — additional forms of union between a man and a
woman were scrutinized. I will not dwell on the customs found in non-Eu-
ropean populations, a huge issue that likewise entered the theological-legal
debate. Instead, T will focus on how some of the greatest Catholic author-
ities regarded Jewish marriage. In their eyes, the latter seems to represent
an inevitable archetype, but also one that has been surpassed as a mat-
ter of course, something at once familiar and foreign.

1. «ludaeus & ludaea» in a consilium by Martin Azpilcueta

The Consilia et responsa by the theologian and jurist Martin Azpilcueta,
alias Navarrus (1492-15806), published posthumously, collect his opinions on
issues addressed over the course of twenty years’ service at the Apostolic
Penitentiary, from 1567 to his death?. The work is organized following the
structure of Gregory IX’s Decretals. In the section devoted to the conversion
of infidels, Azpilcueta deals with a Jewish couple that embraced Catholicism.
His priority is to establish the nature of their bond after they crossed the
threshold between Judaism and Christianity. However, the nature of the
bond they had entered into before their espousal of the Christian faith
and, as a result, the nature of Jewish marriage itself are also examined.

? On Martin de Azpilcueta, see V. Lavenia, Martin Azpilcueta: un profilo, in «Archivio
italiano per la storia della pieta», 16, 2004, pp. 15-148 (on the Consilia, esp. pp. 144-
148); W. Decock, Martin de Azpilcueta, in R. Domingo - J. Martinez-Torron (eds.),
Great Christian Jurists in Spanish History, Cambridge, Cambridge University Press, 2018,
pp. 116-133; M. Bragagnolo (ed.), The Production of Knowledge of Normativity in the
Age of the Printing Press. Martin de Azpilcueta’s Manual de Confessores from a Global
Perspective, Leiden, Brill, 2024.
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We have here a Jewish man and woman (dudaeus & Iudaea»)’, whose
provenance, status, and age remain undefined. They are identified solely
by their religious affiliation. The two contracted a bond that Azpilcueta
does not hesitate to call, in the terms of canon law, sponsalia per verba
de praesenti. The man and woman consummated the sexual act with-
out performing the ceremonies called for by the Jewish custom («secun-
dum usum Iudaeorum»), which Azpilcueta does not describe. At a later
time, they adhered to the Catholic faith. Was the bond entered into before
the conversion a real marriage? If it was valid, did it continue to be so
after the conversion, or would the formalities prescribed by the Council
of Trent need to be carried out first? Azpilcueta thus surveys an institu-
tion over which canon law has no jurisdiction through a Tridentine lens.
Indeed, Jewish marriage is not a sacrament, and therefore does not fall
within the purview of ecclesiastical authorities, at least in theory®. Things
are not so clear-cut in practice, as we will see in this paragraph and in
the next one. As regards the Penitentiary, it is attested that Jews issued
pleas for the apostolic authority to recognize their unions as marriages, or
to endorse their divorces. These requests are often explicitly made «pro
maiori securitate», that is, in hopes that the pope’s approval would safe-
guard the pleaders from the enmity of their host communities, or of other
ecclesiastical authorities (local bishops, for instance).

Azpilcueta’s authority in the mentioned consilium applied on an interpretive
level, but the repercussions of his opinions were tangible, because of his
institutional role at the time, and of the weight he carried among contem-
porary and later experts in the field. The case is intricate. To begin with,
in the long history of Christian marriage, the formula Azpilcueta used to
define the tie between the two Jews, sponsalia per verba de praesenti, is

*  Citations are from M. de Azpilcueta, Consiliorum seu responsorum ... tomi duo,
Venetiis, apud Iuntas, 1603, lib. 3, tit. De conversione infidelium, cons. 2, pp. 609-610
(1601Y).

1 See V. Colorni, Legge ebraica e leggi locali. Ricerche sull’ambito del diritto ebraico
in Italia dall’epoca romana al secolo XIX, Milano, Giuffre, 1945, pp. 181-185 (English
translation Leiden - Boston, Brill, 2025), and below.

> See the selection from the period between the 1450s and 1550s in F. Tamburini,
Ebrei saraceni cristiani. Vita sociale e religiosa dai registri della Penitenzieria aposto-
lica (secoli XIV-XVID), Milano, Istituto di Propaganda Libraria, 1996, pp. 37, 43-45, 83,
89, 128, 132, 148; a bigamy case is reported on p. 42. In the timeframe considered by
Tamburini, the Penitentiary still had competence in both the penitential and the judicial
forums, and this helps to explain why these pleas were made to the tribunal. Following
Pius V’s 1509 reform, competence was limited to the matter, in itself extensive, of the
internal forum. Refer to Eleonora Faricelli’s ongoing research on this.
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problematic. On the one hand, it is rooted in a conception of the matri-
monial bond centered on expressed individual consent as its only requi-
site®. On the other, it fits into a centuries-long practice that not only wit-
nessed many variations in the form of the expressed consent, and in the
time of its production, making it complicated to establish when a marriage
became effective, but also heavily involved the wills of the spouses’ fam-
ilies, as well as economic interests, conflicts and alliances, multiplying the
implicated parties. The endless debates in court and discussions among
specialists, which historiography has been addressing for some years now,
bear witness to this’. Sponsalia per verba de praesenti do not express the
promise to enter into a matrimonial bond, the way sponsalia per verba de
Juturo do. Rather, they are an affirmation of the actual and present will
to contract the bond®. And because, as already mentioned, expressed con-
sent constitutes the essential foundation for Christian marriage, it might be
considered enough to make the bond properly matrimonial, all the more
so if the latter is perfected by subsequent consummation. Yet, while the
Council of Trent's Tametsi decree confirmed the essential requisite of con-
sent, it also established a number of necessary formalities, including the
circulation in the community, in the days leading up to the wedding, of a
public notice of the intention to marry, the presence of a priest and wit-
nesses, and the ceremony in facie ecclesiae as the ‘single act’ by which a

° T. Sanchez, Disputationum de sancto matrimonii sacramento ... tomus primus,

Venetiis, apud Tuntas, 1625, lib. 1, disp. 30, n. 1, p. 172: Res est certa inter catholicos
non satis esse consensum internum, sed oportere verbis vel signis exprimi [it is certain
among Catholics that internal consent does not suffice but must be expressed by way
of words or signs).

7

See D. Lombardi, Matrimoni di antico regime, Bologna, Il Mulino, 2011, and, by the
same author, Storia del matrimonio. Dal Medioevo a oggi, Bologna, Il Mulino, 2008. See
also the volumes of the series d processi matrimoniali degli archivi ecclesiastici italiani»,
edited by S. Seidel Menchi and D. Quaglioni: vol. I, Coniugi nemici. La separazione
in Italia dal XII al XVIII secolo, Bologna, Il Mulino, 2000; vol. II, Matrimoni in dub-
bio. Unioni controverse e nozze clandestine in Italia dal XIV al XVIII secolo, Bologna, 1l
Mulino, 2001; vol. III, Trasgressioni. Seduzione, concubinato, adulterio, bigamia (XIV-XVIII
secolo), Bologna, Il Mulino, 2004; vol. 1V, I tribunali del matrimonio, secoli XV-XVIII,
Bologna, 11 Mulino, 2006.

8 For centuries, it was the most solemn form of «pre-Tridentine civil marriage», as E.
Brambilla puts it in I Concilio di Trento e i mutamenti nella legittimita dei rapporti tra
sposi, in A. Bellavitis - I. Chabod (eds.), Famiglie e poteri in Italia tra Medioevo ed Eta
moderna (atti del convegno internazionale di Lucca, 9-11 giugno 2005), Roma, Ecole
Francaise de Rome, 2009, pp. 51-76.
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marriage was realized’. From the Christian point of view, the union of the
Judaeus & Iudaea» is on a threshold: is it an alleged marriage, an imper-
fect but valid marriage, a de facto marriage?"

It is not simple, and perhaps it is not necessary, to translate the type of
bond Azpilcueta attributes to the two protagonists of his comnsilium into
contemporary categories. Not least, because he mentions neither the req-
uisites qualifying a bond between a man and a woman as marriage for
Jews, nor the ceremonies the two apparently failed to perform. Referring
only to the Sacred Letters» and «Church Canons», without offering specific
textual references, Azpilcueta solves the dilemma by claiming that Jewish
marriage does not call for any strictly necessary formality, excepting the
spouses’ mutual and free consent, on the forms of which, however, he
adds nothing. Indeed, Christ’'s coming removed normative value from any-
thing stated in the Old Testament on the subject of marriage, apart from
the laws the theologian calls «aturales» (presumably, the prohibition of
incest; we will return to nature’s normativity in the final part of this essay).
Thus, the essentiality of consent was something Jewish and Christian mar-
riages shared, according to the theologian. But, whereas the Council of
Trent established certain formal requisites for Catholic Christians, until then
not essential for a promise exchanged between a free man and woman
to be recognized as matrimonial, no such thing occurred for Jews!'. That’s
because, ever since the world was redeemed by Christ’s coming, their «es-
publica» stopped being ibera [freel». They no longer have a «Princeps», nor
a «Rex» endowed with the power to introduce any «olemnitas extrinseca»,
and to determine when a marriage is valid. It was all written in the book
of Genesis (49:10), where Jacob predicted to Judah — one of the twelve
tribes of Israel — that he would lose the scepter with the coming of «<he to
whom it belonged, and to whom the obedience of the peoples is owed»'.

2 G. Alberigo et al. (eds.), Conciliorum oecumenicorum decreta, Bologna, Istituto per
le Scienze Religiose, 1973, Concilium tridentinum, sess. 24, 11 Nov. 1563, Canones super
reformatione circa matrimonium, cap. 1, pp. 755-756.

10 See S. Seidel Menchi, Percorsi variegati, percorsi obbligati. Elogio del matrimonio pre-
tridentino, pp. 17-60, and D. Quaglioni, Sacramenti detestabili». La forma del matrimonio
prima e dopo Trento, pp. 61-79, in S. Seidel Menchi - D. Quaglioni (eds.), Matrimoni
in dubbio, G. Mazzanti, Dopo il Tridentino. Una querelle dottrinale intorno al matri-
monio presunto, in <Historia et ius», 2, 2012, accessible online at https://www.historia-
etius.eu/uploads/5/9/4/8/5948821/mazzanti2.pdf.

M. de Azpilcueta, Consiliorum, lib. 3, tit. De conversione infidelium, cons. 2, n. 4,

p. 609.
12 Ibid., n. 5, pp. 609-610.


https://www.historiaetius.eu/uploads/5/9/4/8/5948821/mazzanti2.pdf
https://www.historiaetius.eu/uploads/5/9/4/8/5948821/mazzanti2.pdf
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The Council of Trent is the great, recent normative watershed for Christian
marriage, whereas the only turning point for Jewish marriage was Christ’s
coming. Since then, its core resides in the will of the individual parties
entering into wedlock. The dJudaeus & Iudaea» are therefore to be con-
sidered fully husband and wife, united by a true and indissoluble bond®.

What could follow from qualifying a marriage between two Jews as ‘true’
despite its being a-formal — or, according to Azpilcueta, despite its having
relied not on external rites for formal substantiation, but only on internal
consent'? If both converted to Catholicism, it could facilitate the recog-
nition of their marriage. But it could also complicate matters if only one
of them chose to do so. We do not wish, here, to enter into the field of
conversions, on which there exists a rich historiography. Suffice it to men-
tion that, according to the so-called Pauline privilege, if one spouse con-
verted and the other was hostile to him or her, the convert could contract
a new marriage with someone sharing his or her new faith. This, from
the Christian perspective, bearing in mind the purely spiritual aspects of
the matter, notwithstanding the intricate web of material, sentimental, and
social bonds implicated in the first marriage.

From the Jewish perspective, the situation would be very different. Let us
assume a man converts to Christianity, and his wife does not. He can now
marry a Christian. What about her? She is at danger of remaining within
the community as an agunah, a woman ‘chained’ to her first husband and
unable to remarry, a condition rife with negative economic and social con-
sequences. That is, unless he grants her a divorce, makes it possible for
her to remarry, and also gives her back her dowry. But what if the latter
is large, has been invested, and is hard to recoup? The community might
press him either to reverse course, or to release her from her bond®. This

B Ibid., n. 6, p. 610.

1 D. Quaglioni, «Sacramenti detestabili», on the apparent a-formality of pre-Tridentine
marriage, which found its form in consent.

1. Poutrin, Les convertis du pape. Une famille de banquiers juifs a Rome au 16éme
siecle, Paris, Editions du Seuil, 2023, esp. pp. 11-114 e 163-185. The handling of the
dowry varies from place to place. On Rome, see S. Di Nepi, lo come madre cercava
ogni strada. Una madre ebrea e un figlio nei guai nella Roma del Cinquecento, in Storia
delle donne», 3, 2007, 1, pp. 99-121; by the same author, Sopravvivere al ghetto. Per una
storia sociale della comunita ebraica nella Roma del Cinquecento, Roma, Viella, 2013
(English translation Leiden, Brill, 2021), pp. 215-233. For a survey of the condition of
Jewish women in the early modern Italian peninsula, see F. Francesconi, Jewish Women
in Early Modern Italy, in F. Francesconi - R. Lynn Winer (eds.), Jewish Women’s History
Jfrom Antiquity to the Present, Detroit, Wayne State University Press, 2021, pp. 141-167.
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is but one of the possible scenarios, which casts into relief, among other
things, how individual consent, in conversions as well as when it comes

to marriage, can hardly be abstracted from contextual pressures!‘.

2. Ester and Leone in Giovanni Battista De Luca’s Theatrum

An interpretive view on Jewish marriage, in this instance attempting to
understand its phases and necessary formalities, is present in another mon-
ument of Catholic jurisprudence — the Theatrum veritatis by the cardi-
nal Giovanni Battista De Luca, born in Venosa (Kingdom of Naples), but
Roman by adoption, and often remembered for having said that Jews were
to be considered «eri cives in omnibus [true citizens in every regard) in
the sphere of secular laws, if they were natives or permanent residents'.
Published between 1669 and 1673, and reprinted multiple times to the
end of the eighteenth century, the Theatrum is a collection of two thou-
sand five hundred opinions on disparate subjects, aimed at solving situ-
ations of legal uncertainty in an exemplary way. Among these, a seem-
ingly small fraction of seventeen cases, one of them involving Jews, deals
with betrothals, marriage, and divorce'. Having addressed Azpilcueta’s
Judaeus & Iudaea», it is worth spending some time with Ester Annuba
and Leone da Marino, two Jews from Rome. The digression is not inci-
dental, as Azpilcueta’s authority was called on by the judge in their case.

Ester and Leone’s case, which Vittore Colorni describes as the «only one
passed down to us involving a litigation between Jews brought to a tribunal

16 See C. Petrolini - V. Lavenia - S. Pavone, Sacre metamorfosi. Racconti di conver-

sione tra Roma e il mondo in eta moderna, Roma, Viella, 2022. On Jewish marriage
and conversions, C. Cristellon, Borach Levi, la censura e la giurisdizione sul matrimo-
nio degli ebrei (secc. XVI-XVIID), in M. Caffiero (ed.), LInquisizione e gli ebrei: nuove
ricerche, Roma, Edizioni di Storia e Letteratura, 2021, pp. 111-127.

17

See V. Colorni, Gli Ebrei nel sistema del diritto comune fino alla prima emancipa-
zione, Milano, Giuffre, 1956, p. 16.

¥ On De Luca, see A. Mazzacane, sub voce, in Dizionario Biografico degli Italiani, vol.

38, 1990, accessible online at https://www.treccani.it/enciclopedia/de-luca-giovanni-bat-
tista_(Dizionario-Biografico)/. A matrimonial case from the 7heatrum is examined in D.
Moscarda, Il cardinale Giovan Battista De Luca giudice rotale e la causa matrimoniale
tra Michele de Vaez e Giovanna Maria De Sciart (Napoli 1650), in S. Seidel Menchi -
D. Quaglioni (eds.), Matrimoni in dubbio, pp. 415-429. The following edition was con-
sulted: 1.B. De Luca, Theatrum veritatis et iustitiae, Venetiis, apud Paulum Balleonium,
1706, Pars secunda de matrimonio, sponsalibus et divortio, lib. 14, disc. 15, pp. 26-28.


https://www.treccani.it/enciclopedia/de-luca-giovanni-battista_(Dizionario-Biografico)/
https://www.treccani.it/enciclopedia/de-luca-giovanni-battista_(Dizionario-Biografico)/
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of the state on the issue of the celebration of marriage»', was argued
before the Auditor Camerae. This court had broad civil and criminal com-
petences, even though originally it mainly adjudicated on the rights and
interests of the administrative government of the Church of Rome, on mem-
bers of the Curia, and on the latter’s familiares and dependents®. When
it came to Jews, it took on lawsuits in which financial assets were par-
ticularly implicated, most prominently when bankers were involved. This
suggests that the material stakes in the conflict between Ester and Leone
were high, though no mention of this is made in the text. Of the Roman
tribunals, the one presided by the Vicar normally had competence over
Jews in civil and criminal cases, notwithstanding the fact that some such
lawsuits were handled by the Governor’s criminal tribunal®’. As for matri-
monial cases, these were usually submitted to the authorities of the com-
munity (even in Rome, where the state’s interference was greater than else-
where)*?. The ecclesiastical authority concerned itself with the validity of
the bond in cases involving the conversion of one of the spouses, or of
both of them, as shown at the outset of this essay. Let us mention again,
though, that pleas to the Penitentiary asking for the ratification of unions
and divorces between Jews are attested, as is, for now, a single plea by a
Jewish woman asking to be separated from her husband, who mistreated

¥ V. Colorni, Legge ebraica e leggi locali, p. 184n.

2 1. Fosi, La giustizia del papa. Sudditi e tribunali nello Stato Pontificio in eta moderna,
Roma - Bari, Laterza, 2007, pp. 26-27, 29-32; A. Cicerchia, Giuristi al servizio del papa.
1l Tribunale dell’auditor Camerae nella giustizia pontificia di eta moderna, Citta del
Vaticano, Archivio Segreto Vaticano, 2016. Regarding the court’s competences in the sev-
enteenth century, A. Cicerchia (pp. 184-185) cites G.B. De Luca, Il dottor volgare, libro
decimoquinto, parte terza [s.d., s.l1], cap. 31, p. 279: «owing to the multiplicity of cases
lit deals with,] it is perhaps the largest [tribunal] in the Curia», and can have compe-
tence «n matrimonial lawsuits» (n. 5, p. 280).

S, Feci, Tra il tribunale e il ghetto: le magistrature, la comunita e gli individui di

[fronte ai reati degli ebrei romani nel Seicento, in «Quaderni storici», 3, 1998, pp. 575-600.

2 KR. Stow, Jewish Pre-Emancipation. Ius Commune, the Roman Comunild, and

Marriage in the Early Modern Papal State, in K.R. Stow, Jewish Life in Early Modern
Rome. Challenge, Conversion, and Private Life, Ashgate, Aldershot, 2007, essay n. XVIII,
and, by the same author, Marriages are Made in Heaven. Marriage and the Individual
in the Roman Jewish Ghetto, ibid., essay n. XVI; Theater of Acculturation. The Roman
Ghetto in the Sixteenth Century, Seattle - London, University of Washington Press;
Northampton, Smith College, 2001, esp. pp. 119-121; see also S. Di Nepi, Sopravvivere
al ghetto. On the seventeenth century, see A.Y. Lattes, La societa dentro le mura. La
comunita ebraica di Roma nel Seicento, Roma, Gangemi, 2021.
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and threatened to kill her®. Ester too denounced the abuse she was sub-
jected to. At present, it has not been possible to identify material pertain-
ing to this lawsuit, which would help to understand, among other things,
why it was adjudicated by the Auditor Camerae. Perhaps the authorities
of the Jewish community had not supported her request? Thus, for now,
I will primarily follow the text found in the 7heatrum.

De Luca summarizes the events in the opening paragraph, devoted to
the facti series, where he offers no precise definition of the nature of the
bond between the two. For many years Leone had a «onversatio [rela-
tionl» with Ester «n figura maritali [in the guise of a husband). When, in
time, he started mistreating her, she turned to the tribunal of the Auditor
Camerae. Writing on Ester’s behalf («scribens pro muliere»), De Luca gives
an account of his arguments and counterarguments, which we will now
try to outline.

The first step is to clarify the nature of the bond. The woman’s fate —
whether she may be considered entirely released on the grounds that the
bond is not a real marriage, or only separated from her husband, and thus
unable to remarry — follows. This line of reasoning, of course, rests on
canon law, for which the conjugal bond is indissoluble. In the text only
a brief mention is made to Ester’s situation in relation to Jewish marriage.
From that perspective the question is: can Ester be considered released
for never having contracted marriage, or, if her bond with Leone is a real
marriage, can she only hope in divorce?” De Luca prefaces his account
with the same observation made at the beginning of this essay: the holy
canons and the decisions of the Council of Trent do not apply to mar-
riages between infidels. Such rules are aimed at the government of souls,
a spiritual dimension absent from non-Christian marriage®. While the nature

% F. Tamburini, Ebrei saraceni cristiani, n. 33, p. 148. V. Colorni, Autonomie ebraiche
in Italia nel Medioevo e nel Rinascimento, in V. Colorni, Judaica minora. Saggi sulla
storia dell’ebraismo italiano dall’antichita all’eta moderna, Milano, Giuffre, 1983, pp.
493-505, esp. p. 499, also points to requests to the ecclesiastical authority for permis-
sion to engage in bigamy. See also the case of the Roman Jew Servidio Croccoli in 1.
Poutrin, Les convertis du pape, pp. 164-165.

' 1.B. De Luca, Theatrum verilatis et iustitiae, Pars secunda de matrimonio, sponsali-
bus et divortio, lib. 14, disc. 15, n. 6, p. 27.

> Ibid., n. 1, p. 26. De Luca refers to the bishop of Cosenza, and vicegerent of Rome
between 1627 and 1632, A. Ricciullus (1582-1643), Tractatus de iure personarum extra
Ecclesiae gremium existentes, Romae, sumptibus Blasii [et al.], 1651, lib. 2, cap. 3, n. 1,
p. 38, and to the Barnabite from Milan G.A. Bossius (1590-1665), De matrimonii con-
tractu tractatus, Venetiis, apud Bertanos, 1643, cap. 1, § 31, n. 82, p. 17.
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of the Christian bond is sacramental, meaning that the salvation of the
spouses’ souls is at stake®, marriage between infidels is a «imple contract»
based on the consent of those involved and governed by other laws?.

Christian marriage is also a contract, based on mutual consent. The reform
canons produced in Trent specify that it must be free and reciprocal, but
they do not go into further detail®. Canonistic and moral-theological works
attest to intense debates on the ways consent was to be expressed. They
identify words as the ideal form and allow for signs in the case of peo-
ple affected by mutism, but never offer a precise and universal definition
for either the former or the latter®. In practice, a multiplicity of expres-
sions based on gestures in addition to words, or as an alternative to them,
continued to be relied on after Trent (including the touching of the hand,
the giving of the ring, eating and drinking together, kissing, not openly
resisting sex)*.

As for Jewish marriage, let us briefly bear in mind that it is a contract,
understood as «an emption of the bride by the groom, completed through
a written contract and formal act of symbolic acquisition. The ‘purchaser’
was the husband, whose consent was embodied in the act of ‘purchase’
at the betrothal, when a binding marital state was created and through
the formula ‘Behold you are sanctified [actually, reserved] for me by this

% On the spiritual stakes of consent in Catholic theology, see 1. Poutrin, Assessing

Consent through External Signs. Three Cases of Madness, Repulsion and Love before the
Tribunal of the Roman Rota (1579-1619), in «Culture and History Digital Journal, 6,
2017, 2, accessible online at http://dx.doi.org/10.3989/chd;j.2017.014.

¥ 1B. De Luca, Theatrum veritatis et iustitiae, Pars secunda de matrimonio, sponsa-
libus et divortio, lib. 14, disc. 15, n. 2, p. 26. See also J. Gaudemet, Le mariage en
Occident: les moeurs et le droit, Paris, Cerf, 1987, pp. 151-152.

# G. Alberigo et al. (eds.), Conciliorum oecumenicorum decreta, Concilium tridenti-

num, sess. 24, 11 Nov. 1563, Canones super reformatione circa matrimonium, cap. 1,
p. 755.

A case from 1641, involving Juan de Peregrina y Lorencana and Catarina de Turbica
y Lara, from the diocese of Sagunto, discussed in votum 94 by the Portuguese canon-
ist Agostinho Barbosa (1590-1649), is exemplary: did the words exchanged by the two
constitute sponsalia de futuro or a marriage? See A. Barbosa, Votorum decisivorum, et
consultivorum canonicorum tomus secundus, Lugduni, Sumptibus Haeredi Prost [et al.],

1647, pp. 140-144.

% See O. Niccoli, Baci rubati. Gesti e riti nuziali in Italia prima e dopo il concilio di
Trento, in S. Bertelli - M. Centanni (eds.), I/ gesto nel rito e nel cerimoniale dal mondo
antico ad oggi, Firenze, Ponte alle Grazie, 1995, pp. 224-247, in addition to the essays
mentioned above, n. 7.
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ring’. The bride’s consent was passive» and in a way implicit in the perfor-
mance®. Jewish rituals too face interpretive ambiguity, and historiography
has brought to light many controversies dealing with the nature of the bond,
to which we will return later. Anyway, even in the case of Roman Jews,
who in all other matters are subject to the ius commune, marriage should
be regulated exclusively by the {daw of Moses». This had been clarified
as early as the twelfth century on the authority of Innocent III*), but De
Luca refers to the work of lay jurists of his own time: Marquardo Susanna
(1508-1578)%, Francesco Ciriaco Negri (d. 1637)* and Prospero Farinacci
(1554-1618)%. Of the first author, a Venetian, he cites a well-known work
on the peculiar legal status of Jews; of the somewhat more obscure second
author, he cites a collection of forensic controversies based on the jurist’s
experience in Mantua; of the third author, a Roman, and an authority in
matters of criminal law, he cites a miscellanea in which, under the head-
ing Iudaei, an attempt is made to address the regulation of all aspects of
Jewish civil life. These authors confirm that the «Lex Mosayca» is the only
relevant law for Jewish marriage. This begs the question of why De Luca
would concern himself with it at all. Indeed, this was not his only time
doing so. In I dottor volgare (1673), he writes that dn Rome it is some-
times necessary in practice to debate the marriage of Hebrews, or Jews,
on account of their large resident population. To wit, [it is necessary to
determine] when it is indissoluble marriage, and perfect according to the
Law of Moses, that is, according to their customs»*.

3 KR. Stow, Marriages are Made in Heaven, p. 451, and, by the same author, Theater
of Acculturation, pp. 78-79.

* In Gregory IX’s compilation, lib. 4, tit. 14, De consanguinitate et affinitate, chapter
4 (Infideles) states that infidels united in marriage despite being more closely related
than would be allowed for members of the Church of Rome must not be separated
after baptism, for no one can separate what God has joined together.

¥ De Luca refers to M. de Susannis, De iudaeis et aliis infidelibus, et de inimicis
crucis Christi, tam visibilibus, quam invisibilibus, Venetiis, apud Cominum de Tridino
Montisferrati, 1568; the sections on marriage are found in part 2, cap. 3, n. 16, fol. 69r,
and cap. 8, nn. 1-4, fols. 95v ff.

* F. Cyriacus Nigrus, Controversiarum forensium liber secundus, Genevae, sumptibus
Samuelis Chouét, 1652, esp. controversy 241, n. 5, p. 166.

% P. Farinacius, Fragmentorum variarum ... pars secunda, Operum criminalium par-
tem septimam pertinens, Francofurti, Thypis Hartmannii Palthenii, 1622, n. 651, p. 97.

% G.B. De Luca, Il dottor volgare, parte seconda, [s.l., s.e., s.d], lib. 14, cap. 10, n. 6,
pp. 97-98.
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The other cases De Luca hints at here, implying that they center on the
matter of indissolubility, a feature of Christian marriage apparently sought
in Jewish marriage as well, will hopefully be identified in the future”. The
case described in the Theatrum veritatis involves Ester, who claims that
a formal step necessary for her to be Leone’s wife was never taken, and
Leone, who regards his relationship with Ester as fully conjugal. According
to the cardinal, the punctum is understanding (dntelligentia») the Law of
Moses®, and establishing where, in light of that law, the boundary lies
between a matrimonial bond and a bond that cannot be termed such. With
a sharp pronouncement, he claims that three «acts» are required by that
law: «aras, chidusin, et nissuin»*. He does not explain what they consist
of but wonders whether the first two are to be understood as a commit-
ment to a marriage to come, ike our sponsalia de futuro®, and the third
one as the definitive seal, which, as stated by Ester, was never placed on
her relationship with Leone.

The text is not easy to decipher. Not only because De Luca, much like
this author, has the framework of canonical marriage in mind, and thus
views things through a refracting lens that tends to obfuscate the ‘essence’
of Ester and Leone’s bond. But also, because the text offers no identifiable
counterpart to the cardinal’s prevailing perspective. He claims that many
rabbis and Jewish experts in <hebraicis literis» also expressed their opinion
on the case. According to Colorni, this means that De Luca examined rab-
binic sources, but it stands to reason that rabbis and experts may have
actively participated in the controversy as well. However, no clues are
given leading to outside references. The matter is further complicated by
the fact that, as far as De Luca can see, rabbis themselves are not of one
mind on this. As a result, he draws the reader into a tangled interpretive
web, a veritable theatrum in which it is hard to put the truth into focus.
In one passage, he claims that, according to many rabbis, «aras, chidusin,
et nissuin» are essentially synonyms. They refer to the giving of a ring or
coins to the bride, preliminary steps that, to be perfected, would have to
be followed by «other solemnities». Yet, once again, he fails to say what

¥ On the indissolubility of marriage between infidels, see below, par. 3.

¥ 1.B. De Luca, Theatrum veritatis et iustitiae, Pars secunda de matrimonio, sponsali-

bus et divortio, lib. 14, disc. 15, n. 4, p. 20.

¥ Ibid., n. 5, p. 26.

0 Ibid.

V. Colorni, Legge ebraica e leggi locali, p. 184.
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these might be?. Shortly after, he points out that for the experts consulted
the «other solemnities> are the nissuin (which, in this case, cannot be a
synonym of «aras» and «chidusin»), and that only after the nissuin does the
main effect of marriage, the exclusive right and duty of both parties to
engage in sex, ensue. Before this step is taken, then, the woman would
appear to be free.

But what do these words mean? As pointed out, De Luca offers no defini-
tions, and it would be impossible to do so on his behalf. However, we can
attempt to formulate some hypotheses. If De Luca is assumed to be speak-
ing from the perspective of the ius commune, then the first term, «aras,
would seem to echo the arrbae sponsaliciae (prenuptial gifts) of post-clas-
sical Roman law, indicating a betrothal sealed by the giving of gifts, the
acceptance of which is binding. If we look to the sections devoted to the
arrhae in the Disputationes de sancto matrimonii sacramento by Tomds
Sanchez, the greatest authority on post-Tridentine marriage, to whom we
will return shortly, we will find several acceptations, referring to marriage
or betrothal. Indeed, the arrbae can be an endowment a husband gives his
wife in recompense for her dowry, but it can also be a simple wedding
gift, or a token the betrothed exchange committing to keep their prom-
ise, the way anyone pledging to a contract might supply a security before
the latter is made final. In this acceptation, the arrbae are a sign attest-
ing that the marital contract has been agreed on, pending its fulfilment
through marriage. Still different are the «arrhae hispanae», an endowment
the sponsus gives the sponsa in remuneration {or her modesty, her nobil-
ity, or her dowry», and which she is entitled to keep even if the bond is
dissolved®. Based on the accounts of Jewish nuptial customs in the Italian
peninsula reconstructed by Roni Weinstein, it appears that the giving of
gifts to the bride-to-be, along with the signing of a dowry agreement in
the presence of family and friends, could accompany the formalization of
the matchmaking (shidukhin) conducted by the families of the future bride
and groom. Perhaps, De Luca is alluding to this, and thinking about the
corresponding moment of the fidanze», a term indicating the formaliza-
tion of sponsalia de futuro in contemporary Christian marriage rituals in

42

I.B. De Luca, Theatrum veritatis et iustitiae, Pars secunda de matrimonio, sponsali-

bus et divortio, lib. 14, disc. 15, n. 5, pp. 26-27.

8 T. Sanchez, Disputationum ... tomus primus, lib. 1, disp. 35, n. 1, p. 89. On the
arrbae bispanae, ibid., disp. 1, p. 470. On the Sephardic custom, see M. Girona Berenguer,
Los regimenes economicos del matrimonio judio a través de las ketubot de Castilla (siglo
XV), in MEAH. Miscelinea De Estudios Arabes Y Hebraicos. Seccién Hebreo», 73, 2024,
pp. 37-58, accessible online at https://doi.org/10.30827/meahhebreo.v73.30590.
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Rome™? Even though the shidukhbin, much like the didanze», does not the-
oretically entail serious legal consequences on the status of the betrothed,
nevertheless «he gap between the halakhic norms and the public feeling
that ‘something did happen’ created a legal opaqueness®: the line sepa-
rating the stipulation of a preliminary agreement and the sealing of what
was expected to be a long-lived union was certainly very fine. The histo-

46

riography on Christian marriage points to similar dynamics®.

Another hypothesis about the meaning of «ras» comes from Christian mar-
riage rituals in place in Rome between the late fifteenth and the early
sixteenth centuries and theoretically extinct in De Luca’s time. <«Araglia»
indicated a solemn and public act carried out before a notary, in which,
following the {idanze», the spouses-to-be exchanged consent de praesenti,
and the woman received the ring (in De Luca’s time, it would have been
required for this to occur before a priest)?. In Jewish rituals, this is what
happens in kiddushin, which De Luca calls «chidusin». In this case too, it
would be impossible to reconstruct what the author meant by this word
exactly, but attention may usefully be drawn to additional elements of the
Roman Jewish rituality, as reconstructed by historiography. The nuptial
bond was formed in three stages. First, the already-mentioned matchmak-
ing (shidukbin), followed, roughly three weeks later, by «¢he essential act
of the matrimony»*®, the betrothal (kiddushin), an engagement with bind-
ing legal consequences. This involved the acquirement of the bride by the
groom, who gave her the ring or objects symbolically connected with mar-
riage, and recited the formula Behold you are sanctified ...» cited above.
Then, after an interval of between six months and a year, during which the
woman could not have sexual relations either with her husband-to-be or
with others, the nuptials (nissuin), the third and final stage mentioned by
De Luca, took place. After the matrimonial contract was read and signed,

#“ A, Esposito, Liter matrimoniale a Roma e nella regione romana tra atti notarili e
atti cerimoniali (secolo XV-XVI), in S. Seidel Menchi - D. Quaglioni (eds.), I tribunali
del matrimonio, pp. 411-430; K.R. Stow, Marriages are Made in Heaven, p. 452.

5 R. Weinstein, Marriage Rituals, Italian Style. A Historical Anthropological Perspective
on Early Modern Italian Jews, Leiden - London, Brill, 2004, p. 116; by the same author,
Rituali matrimoniali nelle comunita italiane nella prima eta moderna. Alcune riflessioni
metodologiche, in S. Seidel Menchi - D. Quaglioni (eds.), I tribunali del matrimonio,
pp. 327-355.

¥ D. Lombardi, Matrimoni di antico regime, esp. pp. 205-210.

A. Esposito, L’iter matrimoniale, p. 414.

# V. Colorni, Legge ebraica e leggi locali, p. 183.
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the bride was taken to her husband, who waited for her under a canopy
symbolizing the marital house. Ten adult males presided over the cere-
mony, and a rabbi recited seven blessings of the matrimonial state under
the canopy. Only from this time on could the two consummate the mar-
riage (as in the case of Christian marriage’s transductio). As already men-
tioned, this combination of acts, performed at separate times, did not fail
to be a source of misunderstandings and conflicts. For example, the gifts
exchanged during the shidukbin could be interpreted as being as binding
as the ring or other objects accepted during the kiddushin. And what if
the groom-to-be didn’t recite the betrothal formula? Or if the adult males
present at the nissuin were less than ten? Often the evidence was not
full, and, as in the case recounted by De Luca, it needed to be clarified
whether the woman could consider herself released, or whether she had
to wait for a bill of divorce (gen®.

Returning to De Luca, which of the three acts — «ras, chidusin, et nis-
suin» — was truly binding? According to the cardinal, Ester and Leone,
through «aras» and «hidusin», had promised to contract a bond, but had
never perfected it, in the absence of nissuin. The kiddushin, essentially,
only bound the woman not to have sex with anyone, on pain of death®.
The relevant biblical passage referenced by De Luca is Deuteronomy 22:23-
247!, In the Vulgate it says that a «desponsata» virgin who lies with a man
other than her husband-to-be must be stoned to death with him, if she
did not resist the sexual relation forced on her by screaming. The word

¥ In addition to the essays cited above, regarding Rome, see also A. Esposito,
Matrimonio, convivenza, divorzio: rapporti coniugali nella comunita ebraica di Roma
tra Quattro e Cinquecento, in «Zakhor, 1999, pp. 109-124; M. Caffiero, Donne ebree a
Roma nell’eta del ghetto, in A. Lirosi - A. Saggioro (eds.), Religione e parita di genere.
Percorsi accidentati, Roma, Edizioni di Storia e Letteratura, 2022, pp. 111-126; regar-
ding Livorno, see C. Galasso, «La moglie duplicata». Bigamia e levirato nella comunita
ebraica di Livorno (secolo XVID), in S. Seidel Menchi - D. Quaglioni (eds.), Trasgressioni,
pp. 417-441. See also H.T. Adelman, Women and Jewish Marriage Negotiations in Early
Modern Italy. For Love and Money, New York, Routledge, 2018, esp. pp. 71-96.

* 1B. De Luca, Theatrum veritatis et iustitiae, Pars secunda de matrimonio, sponsal-
ibus et divortio, lib. 14, disc. 15, n. 9, p. 27. The passage is cited by Benedict XIV
to prove that «o this day the crime [of adultery] incurs the penalty of death among
them», in Lettera della Santita di nostro signore Benedetto papa XIV ... sopra il battesimo
degli ebrei o infanti o adulti, [s.d., sl], p. 68. On pages 71-74, «marriage» is referred
to as kiddushin. Concerning Jewish marriage in the eyes of the pope, see M. Caffiero,
Battesimi forzati. Storie di ebrei, cristiani e convertiti nella Roma dei papi, Roma, Viella,
2004, pp. 211-212.

31 I.B. De Luca, Theatrum veritatis et iustitiae, Pars secunda de matrimonio, sponsali-
bus et divortio, lib. 14, disc. 15, n. 9, p. 27.
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«desponsata» translates the past participle of the verb aras (X7) used in
Biblical Hebrew, and can be understood to mean betrothed: and here, at
last, is the non-Christian acceptation of the «aras» mentioned by De Luca,
identified by him both as the first of the three acts of Jewish marriage,
and as a synonym of «hidusin» (as allegedly claimed by some rabbis,
let us remember). In fact, as Roni Weinstein points out, Talmudic usage
interchangeably employed the terms kiddushin and erusin, with the latter
meaning both matchmaking and betrothal®®. Perhaps this is what De Luca
meant by «aras», equating it with «hidusin» and depriving this key step of
Jewish marriage of its binding value?

As observed by the cardinal, the passage in Deuteronomy does not explain
what «desponsata» actually means®. Lacking the certainty that the word
«desponsatio» stands for ‘marriage’, the «desponsata» of Deuteronomy 22:23-
24 cannot be treated as an adulteress. Indeed, only adultery incurs the
death penalty, and for there to be adultery there must be a marriage. This
is not the case of the «desponsata» virgin of the Old Testament, nor is it
Ester’s, because the nissuin with Leone never took place. «Aras» and «chi-
dusin», De Luca claims, are like «sponsalia per verba de futuro», and, what’s
more, far less binding than «ours». Ester is released from Leone, therefore,
because she was never fully joined with him in the first place, and can
remarry without waiting for a divorce, or incurring sanctions.

However, the judge presiding over Leone and Ester’s case holds a different
view. Drawing on the authority of Azpilcueta, the theologian mentioned
at the outset of this essay, he believes that the bond between the two is
fully a marriage, even if it was not formalized (Azpilcueta calls it «spon-
salia per verba de praesenti»)”. He then goes on to say that, if the two

52 See Biblia sacra Hebraice, Chaldaice, Graece, et Latine ... ad Sacrosanctae Ecclesiae
usum, Antwerpiae, excud. Christoph. Plantinus, 1568, vol. 1, p. 692. I referred also to
the resources in https://www.sefaria.org/Deuteronomy.22?lang=bi&aliyot=0 and https://
biblehub.com/interlinear/deuteronomy/22.htm.

> R. Weinstein, Marriage Rituals, Italian Style, pp. 55, 154; see also V. Colorni, Legge
ebraica e leggi locali, pp. 183, 184n.

St 1.B. De Luca, Theatrum veritatis et iustitiae, Pars secunda de matrimonio, sponsa-
libus et divortio, lib. 14, disc. 15, n. 9, p. 2. See G. Marchetto, Il divorzio imperfetto.
I giuristi medievali e la separazione dei coniugi, Bologna, 1l Mulino, 2008, p. 204, on
the differences between wuxor, sponsa, and desponsata.

> And sponsalia per verba de praesenti are generally assimilated to kiddushin; see A.M.
Rabello, Introduzione al diritto ebraico. Fonti, matrimonio e divorzio, bioetica, Torino,
Giappichelli, 2002, p. 98.


https://www.sefaria.org/Deuteronomy.22?lang=bi&aliyot=0 and https://biblehub.com/interlinear/deuteronomy/22.htm
https://www.sefaria.org/Deuteronomy.22?lang=bi&aliyot=0 and https://biblehub.com/interlinear/deuteronomy/22.htm
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cohabited after their promise, they must have had intercourse. And that
their carnal union, though illicit for having occurred without the solemni-
ties of the missuin, sealed the already-started marriage. The judge’s solu-
tion, which assigns to sex in Jewish marriage the same power to complete
the bond it holds in Christian marriage, is paradoxical. In Christian mar-
riage, sex makes the bond indissoluble because it symbolizes God who
turned into flesh through Christ’s coming, and bound himself forever to
the Church, as a husband does to his wife. This mystical symbolism can-
not properly apply to Jewish marriage. Marquardo Susanna, the above-men-
tioned lay jurist and author of a well-known treatise on Jews’ legal sta-
tus, pointed out as much®. As we will see shortly, other arguments had
been found in the debates among theologians to attribute an indissoluble
nature to all marriages, including those between infidels.

Unfortunately, we don’t know how everything actually played out for
Ester. Was she thought to be released from Leone? Did she secure a bill
of divorce? We have no idea of the degree of violence she was exposed
to; contemporary cases pertaining to the Roman ghetto indicate that vio-
lence was met with a certain degree of tolerance among Jews, as well
as among Christians®’. De Luca leaves us hanging: the suit was not pur-
sued further before the tribunal of the Auditor Camerae, and the Jewish
experts» too disagreed among themselves®.

Indeed, the lack of agreement involved Christian authorities and auctoritates
as well. De Luca disagrees with the judge, who concurs with Azpilcueta.
Nor does De Luca agree with another great classic of post-Tridentine mor-
al-theology on Catholic marriage, the already-mentioned Jesuit Sanchez®.

% M. de Susannis, De iudaeis, pars 2, cap. 3, n. 16, fol. 69r.

7 See A. Esposito, Matrimonio, convivenza, divorzio, pp. 119-120; K.R. Stow - A.
Debenedetti Stow, Donne ebree a Roma nell’eta del ghetto: affetto, dipendenza, auto-
nomia, in La Rassegna Mensile di Israel, third series, 52, 1986, 1, pp. 63-103-116; S.
Feci, L'acquetta di Giulia. Mogli avvelenatrici e mariti violenti nella Roma del Seicento,
Roma, Viella, 2024, pp. 111-121 (a comparison is made with the Jewish context on p.

116).
% 1.B. De Luca, Theatrum veritatis el iustitiae, Pars secunda de matrimonio, sponsalibus
et divortio, lib. 14, disc. 15, n. 10, p. 27. Also in fixteenth century Ferrara, the Rabbis’
opinions had been divergent. See L. Graziani Secchieri, Spose senza marito: mancate
nozze, conversione, divorzio e ripudio nella Ferrara ebraica tardo medievale e di prima
eta moderna, in L. Graziani Secchieri (ed.), Vicino al focolare e oltre. Spazi pubblici
e privati, fisici e virtuali della donna ebrea in Italia (secc. XV-XX), Firenze, Giuntina,
2015, pp. 47-96.

¥ Ibid., n. 8, p. 27; the exact passage of the Disputationes is not cited, however.
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In the following paragraph we will question him on the issue of divorce,
particularly problematic in the eyes of Catholics. Let us bear in mind that
the Council of Trent had pronounced an anathema against anyone claim-
ing that marriage could be broken, in response to the Lutheran stance on
the matter®.

3. The explanation and justification of divorce in Tomas Sanchez’s Dispu-
tationes: Jews’ «fragilitas», and God’s willingness to turn a blind eye

Originally from Cordoba, Tomis Sinchez lived in Granada his whole life,
dying there aged sixty in 1610. He entered the Society of Jesus before the
order adopted its limpieza de sangre statutes. Thus, it cannot be ruled out
that he hailed from a family of conwversos, though no research has been
done on this®'. His best-known work are the three multi-book tomes of
the Disputationes, published between the end of the sixteenth and the
beginning of the seventeenth centuries, and reprinted well into the nine-
teenth century throughout Europe, sometimes in expurgated editions®.
As with Azpilcueta’s Consilia and De Luca’s Theatrum, the fact that the
Disputationes constitute a summa makes them impossible to synthesize.
Only a small portion of them can be probed here, giving precedence to
crucial issues, whose treatment calls for a comparative view between dif-
ferent legal traditions.

Of the ten books that make up the treatise, exhaustively dealing with the
rules of marriage (what allows and what hinders the bond to be formed,
how it is celebrated and consummated, and so forth), the last one is devoted
to divortium. The definition of the term is given at the outset, and it is
not univocal. For theologians it signifies temporary separation as to bed
and table and does not entail the possibility of remarrying. Conversely,
for iureconsulti (legal experts), divortium does provide scope for remar-
rying on the plane of civil law®. If understood in the second acceptation,

0 G. Alberigo et al. (eds.), Conciliorum oecumenicorum decreta, Concilium tridentinum,
sess. 24, 11 Nov. 1563, Canones de sacramento matrimonii, cann. 5-8, pp. 754-755.

o See R.A. Maryks, The Jesuit Order as a Synagogue of Jews. Jesuits of Jewish Ancestry
and Purity-of-Blood Laws in the Early Society of Jesus, Leiden - Boston, Brill, 2010.

02 See F. Alfieri, Nella camera degli sposi. Tomds Sanchez, il matrimonio, la sessualitd
(secoli XVI-XVID, Bologna, Il Mulino, 2010.

% T. Sanchez, Disputationum ... tomus tertius, Venetiis, apud Tuntas, 1612, lib. 10, disp.
1, n. 1, p. 330.
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a distinction immediately needs to be made between divortium and repu-
dium. The latter breaks the bond entirely not only with the «wxor (the
wife with whom marital copulation was consummated), but also with the
«sponsa de praesenti nondum cognita» (the woman with whom consent
to marry has been exchanged, but with whom sex has yet to be consum-
mated). As Christians are not allowed repudiation, the theologian must be
thinking about other matrimonial customs. In the case of Jewish marriage,
this would apply to a woman who has contracted kiddushin, a word not
used here. But the institution of repudium was also present in Roman law,
which founded marriage on the two parties’ desire to stay together, and
allowed for the possibility that one of them might stop wanting to fulfil
his or her conjugal role®. If the desire to dissolve the bond belongs to
one party what follows is repudium, whereas divortium implies diversitas
mentium, literally, that both spouses have come to hold different views
and wish to go their separate ways®.

Why draw attention to divorce, an institution not provided for in Catholic
marriage, in a work intended as the latter’s monumental legal compen-
dium? The existence of divorce is investigated among Romans, and Jews,
and with regard to the relationship between the different laws on mar-
riage: the law of nature, which universally imposes the bond as indissol-
uble to make possible the rearing of children, and which precedes his-
tory, as it is rooted in creation; evangelical law, which places marriage
in the order of grace, and, through the symbolism of Christ’s union with
the Church, seals the conjugal bond for all eternity; and a multiplicity of
normative systems whose historical existence is sometimes at odds with
the natural and the evangelical laws. If marriage, in addition to being an
institution of nature, thus present among all peoples, is a divine institu-
tion, which God himself established as being indissoluble, how can it be
that it has not always been the way God willed it?

The different ways the marital bond could be broken among the Romans
are dealt with in a detailed treatise, on which we will not dwell here,
explicitly referencing two roughly contemporary scholars, the historian and

¢ D. Quaglioni, <Divortium a diversitate mentium». La separazione personale dei coniugi
nelle dottrine di diritto comune (appunti per una discussione), in S. Seidel Menchi - D.
Quaglioni (eds.), Coniugi nemici, pp. 95-118; A.M. Rabello, I/ divorzio degli ebrei nell'Tm-
pero romano, in Zakhor, 3, 1999, pp. 11-32; G. Di Renzo Villata, Separazione perso-
nale (storia), in Enciclopedia del diritto, vol. 41, Milano, Giuffre, 1989, pp. 1350-1368.

% T. Sanchez, Disputationum ... tomus tertius, lib. 10, disp. 1, n. 1, p. 330 (I am refer-
ring specifically to Digestum, 24.2.2).
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Lutheran minister Johannes Roszfeld, with his Antiguitates, and the Flemish
Catholic jurist Jacob Raewaerd®, who authored a commentary on Roman
laws. Conversely, Sinchez does not broach Jewish custom. He believes
describing the Jewish ways is unnecessary, on the grounds of their irrel-
evance to the moral question at hand («ad rem moralem praesentem»), to
wit, the sinfulness of divorce, an act severing a bond deemed infrangible
by Christians, and which Jews also ought to view as unbreakable. The main
authority Sanchez identifies on the issue of divorce among Jews is Thomas
Aquinas’s comment to Peter Lombard’s Sententiae, where the matrimonial
laws of the patriarchs are addressed, and it is asked whether their having
had concubines, or multiple wives, and their custom of divorcing them,
was sinful or not”. Unlike De Luca, Sinchez concerns himself with Jewish
marriage not in the present, but in the past, under the old law, before the
regime of evangelical law — with which it would have been at variance
on crucial aspects — was in place. Indeed, divorce lies at the heart of the
conflict between the old and the new law. Deuteronomy 24:1 reads as fol-
lows: dIf a man marries a woman who becomes displeasing to him because
he finds something indecent about her, and he writes her a certificate of
divorce, gives it to her and sends her from his house». How can it be,
the theologian asks, that God allowed Moses to pronounce such words?

In the style typical of disputations, several different opinions are expressed
in a polyphony of voices. The most truthful is perhaps that God did not
make divorce licit, but only turned a blind eye («onivens») on the frailty
(fragilitas») of Jews and on the obstinate hardness of their heart, so they
would not fall prey to worse vices®. The first authority is evangelical,
Matthew 19:8. Questioned by the Pharisees as to why Moses allowed
divorce in spite of God’s order that man not separate what God had joined
together, Jesus answered: «Moses permitted you to divorce your wives
because your hearts were hard. But it was not this way from the begin-
ning». The passage is taken up repeatedly in a centuries-long textual tradi-
tion, including Jerome’s commentary to the Gospel of Matthew, the Glossa
ordinaria, Nicholas of Lyra’s commentary, and literature from Sanchez’s own

% Ibid.; 1. Rosinus (1550-16206), Antiquitatum romandarum corpus absolutissimus, Basileae,
1585, 1. Raevardus (1535-1568), Ad leges duodecim tabularum liber singularis, Brugis
Flandrorum, apud Hubertum Goltzium Herbipolitam Venlonianum, 1563'.

7 T. Sanchez, Disputationum ... tomus tertius, lib. 10, disp. 1, n. 4, p. 331; P. Lombardus,
Sententiae, lib. 4, dist. 33, in PL 192, coll. 924-926 and Thomas Aquinas, Super Sententiis,
lib. 4 d. 33, in https://www.corpusthomisticum.org/snp4027.html#19926.

% T. Sanchez, Disputationum ... tomus tertius, lib. 10, disp. 1, n. 13, p. 333.
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time, theological or otherwise. Drawing from the Syntagma iuris, by the
Toulouse lay jurist Pierre Grégoire (1540-1597), Sanchez likens the divine
concession of divorce to that of usury. The legislator, wrote Grégoire, can-
not expect too much of subjects who, like the Jews, are unable to follow
laws to their full extent®. But Sianchez is interested in the moral sphere,
in the history of salvation, rather than in secular law. Why would God
have kept his chosen people in sin, allowing them to break the indissol-
ubility of the bond between a married man and woman through divorce?
Does this mean the matrimonial bond has not, by its very nature, been
indivisible since the creation of Adam and Eve? What weight do the tales
of creation given in Genesis carry, if the human history that followed did
not comply with their teachings? Let us bear in mind that the Doctrina
de sacramento matrimonii established by the Council of Trent traced the
divine institution of indissoluble marriage back to Genesis 2:23, to the cre-
ation of humanity’s progenitors™.

Once again, the solution to these dilemmas comes from the conclusion
that it was only through the coming of Christ, the Church’s groom, that
the matrimonial bond assumed its eternal nature, becoming the symbol
of the union between Christ and Church. Before then, the bond could be
dissolved, because, at the time of the Lex Mosayca, a divine dispensation
(something of an unrepeatable ad hoc privilege) had simply suspended
the natural law, which Christ restored. As stated in the Glossa interline-
aris, «Christ’s doctrine concurs with the natural law, for his is the time of
completion (perfectionis»’. This means that following Christ’s coming (a
watershed moment after which history knows no other breaks), all those
who divorce their wives, Jews included, commit a deadly sin. Considering
the oft-mentioned separate jurisdiction of Jewish marriage and the idea that
the latter is merely a contract devoid of any spiritual dimension, extend-
ing this moral prohibition to Jews is unfeasible in point of fact, but still
serves the purpose of reinforcing the rule’s universality.

The relationship between princes and subjects on the matter of marriage is
also scrutinized from the perspective of salvation history, and considering

% Ibid., disp. 1, n. 5, p. 331; P. Gregorius, Syntagma juris universi, Lugduni, Apud
Antonium Gryphium, 1582, pars 3, lib. 22, cap. 3, n. 20, p. 105.

0 G. Alberigo et al. (eds.), Conciliorum oecumenicorum decreta, Concilium tridenti-

num, sess. 24, 11 Nov. 1563, Doctrina de sacramento matrimonii, pp. 753-754.

71 T. Sanchez, Disputationum ... tomus tertius, lib. 10, disp. 1, n. 9, p. 333; Bibliorum
sacrorum tomus quintus cum Glossis, interlineari et ordinaria, Nicolai Lyrani expositio-
nibus, Lugduni [s.e.], 1545, Matthaei cap. 19, fol. 58v.
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the variety of relations between princes and Christian peoples, princes and
infidel peoples, infidels governed by Christians, and vice versa’>. When it
comes to Christian marriage, no one, save the pope, can intervene, for
doday» marriage is a sacrament (the adverb hodie recurs frequently in
association with sacramentum, indicating both Christ’s time and the time
following the Tridentine confirmation of the sacramental nature of mat-
rimony). A union between infidels is not a sacrament, and so an infidel
prince can establish impediments to the marriages of his subjects, intro-
duce elements in the ritual to prevent clandestine marriages, or impose
marriages between people belonging to different sects for a just cause,
such as the assurance of peace.

The above does not apply, however, to the «espublica hebracorum». At
present, the latter is not {ree», and so it is not governed by a Jewish
prince who can establish new matrimonial rules for his subjects™. For the
same reason Azpilcueta maintained that Jews could never have a Council
of Trent. Like the Navarrese theologian, Sinchez wonders about the value
of the rules established before Christ’s coming, when the respublica hebrae-
orum was free. As we have seen, according to Azpilcueta, Jewish marriage
had never even required the carrying out of strictly necessary formalities,
excepting the expression of free and mutual consent by the spouses. Of
the norms established in the Old Testament, Azpilcueta safeguarded only
those he called «aturales». Sanchez agrees and specifies that these are
the prescriptions found in Leviticus 18, pertaining to the degrees of kin-
ship making certain types of sexual unions impossible to be viewed as
marriage, and to sexual purity’’. The two theologians do not see eye to
eye on whether these have entirely lost their efficacy after Christ’'s com-
ing. Sanchez is inclined to continue to regard them as valid for Jews only,
on the grounds that they were established at a time when the Jewish res-
publica was free”.

72 T. Sanchez, Disputationum ... tomus secundus, Venetiis, apud Iuntas, 1612, lib. 7,

disp. 3, pp. 5 ff.
3 Ibid., n. 6, p. 6.

7 See K. Stone, Marriage and Sexual Relations in the World of the Hebrew Bible, in
A. Thatcher (ed.), The Oxford Handbook of Theology, Sexuality, and Gender, online
edition, Oxford Academic, 5 May 2015, https://doi-org.ezproxy.unibo.it/10.1093/
oxfordhb/9780199664153.013.020, accessed 27 Feb. 2025.

5 T. Sanchez, Disputationum ... tomus secundus, lib. 7, disp. 3, n. 6, p. 6.
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In Sanchez, too, all this serves the purpose not only of redefining the bound-
aries of Catholic marriage (that is, of confirming the primacy of evangeli-
cal law, the only one able to make natural law fully effective), but also of
establishing what to do with Jews married more hebraeorum who converted
to Christianity: is their old marriage still valid, or must a new one be cel-
ebrated? The solution to this dilemma is once again derived from Thomas
Aquinas. Holding together Aristotelian biology and Roman law, Aquinas cor-
roborates and secures within the Scholastic tradition the idea that even mar-
riages between infidels, Jews included, once consummated, are true and
valid, and remain so even when both parties convert. As to the jurisdic-
tion over Jewish marriages in lands subjected to Christian princes, Sinchez
claims that only stately courts are to admit cases having to do with con-
flicts between spouses, impediments to the bond, adultery or maltreatment,
for such marriages are the result of purely secular contracts™. This perhaps
makes it easier to understand why Ester, in the Rome of the second half
of the seventeenth century, turned to the Auditor Camerae to denounce the
abuse suffered at the hands of her (dubious) husband Leone.

4. Necessary boundaries, uncertain boundaries, and research perspectives

The history of Tridentine marriage, and of the difficult application of its
rules, is also a history of the attempted imposition of a precise and ines-
capable boundary between marriages and informal unions, concubines and
wives, grooms-to-be and husbands, the disorder of lust and the legitimate
exercise of sexual practice, regulated by the contract and blessed by the
sacrament. Yet how can the separateness and primacy of Catholic marriage
be established definitively, when marriage itself is regarded by doctrine as
an institution of nature, thus theoretically present in all cultures, including
those untouched by faith, and those failing to recognize Christ, the son
of God, as the source of true faith? The presumed ubiquity of marriage
as a ‘human’ institution is at odds with the presumed universality and pri-
macy of Christian sacramental marriage. The intense activity of theologi-
ans and jurists, observed here as they tackled Jewish marriage, attests to
their desire to establish a boundary, as well as to the difficulty they faced
in identifying one. Research on the history of marriage in the context of
colonial evangelization has also helped to shed light on this uncertainty,
emphasizing its functional implications. Precisely by virtue of its alleged

7 Ibid., n. 9. p. 7.
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ubiquity in all faiths and cultures, and of the porosity of the boundaries
between the legitimacy and illegitimacy of the bond, marriage has been
a powerful tool for the conquest of souls, a facilitator in the conversion
of infidels”. And, finally, it has been a powerful lens through which to
observe and judge ‘others’. The many dubia missionaries sent to Rome
regarding the sexual habits of the peoples they were to evangelize point
in this direction. The tone of these texts varies between scandalized atti-
tudes, an attempt to classify based on familiar behavioral schemes, and a
will to assimilate’™. Was the ease with which a wife could be forsaken so
that another might be married in her place, witnessed in the Philippines,
equivalent to divorce? And how did that behavior relate to Jewish divorce?
These were some of the questions raised by a Jesuit missionary whose
treatise De matrimoniis Indorum apud Insulas Philippinas constitutes a part
of the manuscript collection of moral cases belonging to the Jesuit theo-
logian and cardinal Juan de Lugo y de Quiroga (1583-1660)”. The author
of the opinion was inclined to equate the two practices, and, as a result,
regarded as ‘true’ neither Filipino nor Jewish marriages. In the mission-
ary’s daily life, this would have made it easier for him to release neo-
phytes from pre-existing bonds, and to favor new marriages occurring in
keeping with the faith into which they entered by converting. Recourse
to the model of Jewish marriage as a prototype and interpretive key for
foreign matrimonial customs, of which the one mentioned above is but
an example, warrants further research. Additional investigation could focus
not only on the issue of the bond’s indissolubility, but also on the mat-
ter of monogamy and on prohibited degrees of kinship.
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