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Abstract

1. Introduction

Banks have undergone significant challenges since the Great Financial crisis of 2008, as highlighted
by the Introduction to this Special Issue. In parallel, new financial actors competing, at times
collaborating, with banks have emerged. ‘Fintech’, a term that comes from the merger of the
words ‘finance’ and ‘technology’, refers to financial firms that use digital technology and big data
to offer new financial services, such as digital lending, digital banking, digital investment,
blockchain, insurtech and payments. ‘Bigtech’, a term that merges the words ‘big’ and
‘technology’, refers to large companies that provide digital services - such as e-commerce, social
media, and telecommunications - via digital platforms (Bains et al 2021; Crisanto et al 2021;
Petralia et al 2022; Financial Stability Board (FSB) 2019, 2020). When these firms engage in fintech
business, they are sometimes referred to as ‘Techfins’ rather than Fintechs (Allen 2022). The
differences between Fintechs and Techfins concern not only their size and geographical scope (as
elaborated in Section 2), but also the fact that whereas the former operate primarily in financial
services, the latter offer financial products as an extension of a broader set of businesses.
Moreover, whereas traditional Fintechs unbundle financial services, Techfins re-bundle them
(Bains et al. 2021).

Our paper addresses several questions raised by this special issue, namely, what are the new types
of challenges faced by banks and how do they respond to them? Specifically, we investigate the
challenges posed by Techfins, that is to say, the provisions of financial services by Bigtechs, rather
than Fintechs, because the former are generally regarded as the main potential competitors of
banks for the reasons elaborated further in this paper (see also Gambacorta et al 2021; Petralia et
al. 2022). We also adopt a geographical focus by examining the political economy of banks’ and
Techfins’ struggles in Europe, to be precise, in the European Union (EU), for two reasons. To begin
with, most European countries have traditionally had bank-centric financial systems (Allen and
Gale 2000), and, despite the diffusion of market-based finance worldwide (Hardie and Howarth
2013), banks remain important players in Europe. Furthermore, the EU has regulated the banking
sector for a long time and has been a ‘first mover’ in seeking to regulate Techfins, digital markets
and crypto assets.

We argue that European banks complained loudly about the ‘unlevelled playing field’ they faced in
competing with Techfins (Bassens and Hendrikse 2022), which were subject to light regulation, as
compared to banks, and could exploit the (data-network-activities) (DNA) advantages. Banks also
used arguments related to financial stability, data protection and cyber security, which resonated
well with financial regulators and elected officials. Indeed, banks found a sympathetic hearing
among European regulators, who worried about the potential financial stability risks posed by
Techfins, their disruptions of the bank-based model in Europe as well as the risks concerning cyber



security and data protection, heightened by the fact that Techfins were outside the sectoral and
geographical purview of European regulators, and were lightly regulated in their home countries.
Banks also found a sympathetic hearing among European elected officials, who worried about the
‘power’ of (foreign) Bigtechs and their negative effects on market contestability in Europe, also in
the financial sector. Furthermore, elected officials paid attention to data protection and cyber
security, all issues that, in turn, tied in with geopolitical concerns (Babic 2021) about ‘digital
sovereignty (Bellanova, Carrapico & Duez 2022; Mugge 2023) and fostered the quest for ‘open
strategic autonomy’ in the EU (Gehrke 2022; Schmiz and Seidl 2022). Consequently, there was the
formation of an ad hoc coalition of bankers, regulators and elected officials, which were brought
together by issue-linkages involving market competition, financial stability, data protection, cyber
security and geopolitics. Eventually, the EU issued rules designed to reign in the power of Bigtechs
(within and without finance), which also had implications for their provisions of financial services
and their ability to compete with banks.

The paper is structured as follows. Section 2 reviews the literature on the political economy of
banks, and their new competitors, namely, Fintechs and Techfins. Section 3 discusses the main
features of Fintechs and Techfins. Section 4 outlines the regulatory battles concerning banks and
Techfins in Europe after the Great Financial Crisis of 2008. Section 5 examines the forging of an ad
hoc alliance of bankers, regulators and elected officials, which worried - in different ways and to
different extents - about market competition, financial stability, data protection, cyber security as
well as broader geopolitical issues in the EU.

2. State of the art: review of the literature
- the political economy of banks and their new competitors: Fintechs & Bigtechs

The political economy literature on Fintechs and Techfins has so far mostly focused on how they
contribute to the process of financialisation (xxxx, xxxx). By contrast, the literature on the
regulation of these new financial actors has been quite limited, and has mostly focused on the UK
(Hodson 2021, Brown and Piroska 2022) and China (Langley and Leyshon 2023; Gruin 2021; Knaack
and Gruin 2021; Gruin and Knaack 2020). A recent study that has examined Bigtechs’s inroads into
the provisions of financial services in the EU has argued that the narrative of technological
sovereignty has stratergically been used by the financial industry, in particular, banks, to curtail
the power of platform finance (Bassens and Hendrikse 2022).1

- business power, especially bank power: coalition building and issue linkage
3. Banks’ new competitors: Fintechs and Techfins

Fintechs and, especially Techfins (i.e. Bigtechs that provide financial services), compete with
banks, which are often referred to as ‘regulated institutions’ as they are subject to prudential
regulation and supervision. The challenges posed by Fintechs to banks are quite different from
those posed by Bigtechs that enter the financial domain (i.e. Techfins). The typical Fintech

! Thus ‘Big Fin’ and Big Tech struggle about ownership and control of digital infrastructures and data (Bassens and
Hendrikse 2022).



company is a specialized firm that provides a specific financial service also provided banks, while
relying on banks for other services, such as credit lines, payments, etc. By contrast, Techfins have
the ability to compete with banks by offering a variety of financial services (ranging from deposits
to payments and wealth management) and have the customer base to operate a platform bank
without having to rely on existing banks (Bains et al 2022; Gambacorta et al. 2022). They can also
offer financial services from third parties to their customers. Techfins have the scale that Fintechs
do not have and that only large banks have, and they have access to data that banks and Fintechs
do not have (Stulz 2019).

The business model of Bigtechs rests on the ‘data-network-activities’ (DNA) loop in that they
collect a vast amount of user data, which are utilised to offer services that exploit network effects,
generating further user activity. The DNA loop is self-reinforcing because increased user activity
then generates more data (Song Shin 2019). Techfins, which have established platforms, have a
competitive advantage over banks because they can combine data concerning financial and
consumer habits. These can provide valuable input into credit scoring models, especially for
consumer loans. Moreover, Techfins can leverage users’ data to market financial products, or sell
third-party financial services, such as insurance (Song Shin 2019). Banks, especially large banks,
have sought to increase their digital presence, but their IT systems are outdated and therefore
integrating Fintech innovation into these systems can be problematic (Bains et al 2022). By
contrast, BigTechs can adopt Fintech innovations more easily than banks as they already have a
digital platform to build on (Stulz 2019).

Banks are rather heavily regulated and regulation is expensive. Fintechs and Techfins that do not
have a bank license can compete with banks by offering certain financial services that are cheaper
than those offered by banks in part because they avoid the costs of bank regulation. Most financial
activities of Bigtechs fall within the existing perimeter of activity-specific financial regulation. Thus,
Bigtechs could be regulated as non-bank lenders or payments firms, and consequently would be
subject to regulation concerning conduct of business, customer protection, prevention of money
laundering etc. Banks need, in addition, to satisfy entity-based prudential requirements (Bains et
al 2022). Therefore, (some) prudential regulators call for Techfins to be subject also to entity-
based rules on the ground that activity-based regulation is insufficient to deal with the financial
stability risks that Techfins pose (Restoy 2021; interview material).

In fact, the existing regulatory perimeter is inadequate if Bigtech financial activities are performed
on a massive scale and there are inherently financial stability risks associated with the systemic
dimension of several Techfins companies (Bains at al. 2022, ESMA 2020; Panetta 2021), such as
Google, Apple, Facebook, Amazon in the US and Alibaba and Tencent in China, which are all
headquartered outside the EU. The aggregate liquid assets of Google, Apple, Facebook and
Amazon are larger than the high-quality liquid assets of five of the eight global systemically
important banks headquartered in the euro area. Moreover, the aggregate liquid assets of GAFA
are larger than the gross domestic product (GDP) of eleven euro area countries (Panetta 2021).

In terms of market structure, Fintechs and Techfins have developed unevenly across jurisdictions.
To begin with, Fintech is less developed in the US and Europe than in many other countries,
notably in Asia, which, initially, were reluctant to regulate this kind of financial innovation, that
was regarded as promoting ‘digital financial inclusion’ (Gruin and Knaack 2019, 2020). Of the top
10 Fintech firms, half are Asian. By contrast, the largest Bigtech firms (a.k.a GAFAM, namely,
Google, Apple, Facebook, and Amazon and Microsoft) are based in the US, but so far these



companies have not been very active in financial services. In China, there are also some Bigtechs,
notably, Baidu, Alibaba, and Tencent (a.k.a BAF), which, unlike the US counterparts, have already
made much inroad in financial services. For instance, the Alibaba group includes a company called
Ant Financial, which is a financial services company. One of its subsidiaries is Alipay, which is the
largest mobile payment company in the world and has more than 700 million users. It also
operates the largest money market fund in the world, Yu’e Bao. It owns an online bank, called
MYbank and an insurance company. Following the growth of internet lending platforms, China has
emerged as the most important market for digital financial services worldwide, both in absolute
size and as a source of digital financial innovation (Gruin and Knaack 2019; Langley and Leyshon
2022).

In terms of regulation, Bigtechs that operate with a banking licence are mainly concentrated in
Asia, especially China, where policymakers were willing to experiment with non-traditional ‘tech’
banking to foster financial inclusion. Some Asian countries (e.g. China, Hong Kong, Korea,
Malaysia, Singapore) have introduced digital bank licences, which have become the main gateway
for Bigtetchs’ entry into the banking business. In the US, there are no Bigtechs that own banks,
and only a few diversified Fintechs operate with a banking licence. In Europe, some member states
have given Fintechs and a few Bigtechs banking or payment licences, whereas in other member
states Fintechs and Bigtechs have teamed up with existing banks (this paragraph relies on BIS
https://www.bis.org/fsi/publ/insights39.htm)

4. Post-crisis regulatory battles of banks and Techfins in Europe

This section outlines the regulatory struggles between banks and Techfins in the EU after the
Great Financial Crisis, arguing that the former were subjected to more stringent rules in the
aftermath of the crisis, whereas the latter were not and were able to gain market shares in
Europe, making inroad into the provision of financial services. From 2020 onwards, Techfins were
subjected to more stringent EU rules, which also impacted on their ability to provide financial
services.

4.1 In the wake of the Great Financial Crisis: more stringent EU banking regulation

Banks, which were on their back foot after the Great Financial Crisis, were subjected to more
stringent regulation in the EU (Quaglia 2014) as well as worldwide (Jones and Zeitz 2019; Quaglia
and Spendzharova 2017). The main pieces of EU post-crisis banking legislation concerned capital,
resolution, payment services and the establishment of Banking Union. EU data protection
legislation had also considerable implications for banks.

The Capital Requirements legislation, which was adopted in 2013 and was revised afterward, was
based on international standards set by the Basel Committee on Banking Supervision (Howarth
and Quaglia 2013). It introduced liquidity rules for banks and increased their capital requirements,
making it more expensive for banks to hold capital and augmenting their operating costs (Young
2014). Moreover, the Bank Recovery and Resolution directive issued in 2014, which was designed
to facilitate bank resolution, introduced the instrument of bail-in and made the bailout of banks by
using taxpayer’s money less likely. Other important pieces of EU bank legislation concerned the
establishment of Banking Union, which supranationalised banking supervision and, to a lesser
extent, resolution. The main pillars of Banking Union — namely, the Single Supervisory Mechanism
(SSM) and the Single Resolution Mechanism (SRM) were set up between 2012 and 2015, whereas



the third element — the planned Common Deposit Guarantee Scheme - was never established
(Donnelly 2018; Howarth and Quaglia 2016).

The Payments Service Directive 2 adopted in 2015 introduced, inter alia, the concept of ‘open
banking’, whereby banks were required to offer application interfaces for securely sharing their
customers' financial data for account aggregation and payments purposes. The directive was
designed to foster competition in the provision of payment services by opening up the EU
payments market to third-party payment service providers and by facilitating access to bank
account information for payment purposes. Open banking was (unsuccessfully) resisted by the
financial industry, first and foremost banks, as they were required to share certain customers’ data
with Techfins, but not the other way round (i.e. Techfins were not required to share customers’
data with banks) (interview).

Outside the perimeter of financial regulation, the EU General Data Protection Regulation (GDPR)
issued in 2016 tightened up the protection of personal data. It involved considerable compliance
costs and envisaged hefty fines for non-compliance. This Regulation was opposed by the financial
industry, less so by tech companies (including social media) (Arikan and Chalmers 2022). In fact,
companies that collect and store large amounts of data, such as Bigtechs, tend to treat them as
‘private goods’, supporting efforts to limit information access and therefore endorsing data
protection rules. Unlike Bigtechs, banks are less information rich, but manage sensitive
information concerning bank account data, and are at risk of cyber-attacks. Thus, the compliance
costs ensuing from the GDPR were higher for financial companies (especially, banks) than for tech
companies.

Overall, the banking industry was penalised by post-crisis financial reforms, as well as the reform
of data protection in the EU.

4.2 From 2020 onwards: more stringent EU regulation of Bigtechs/Techfins

In 2020, the European Commission proposed the Digital Services package,? which envisaged
several pieces of legislation, namely, the Digital Services Act (DSA), the Digital Market Act (DMA),
the Digital Operational Resilience Act (DORA), the markets in crypto-assets regulation (MiCA) and
a legislative proposal on distributed ledger technology. The DSA, the DMA and the DORA were
adopted through co-decision by the Council of Ministers and the European Parliament in late
2022.

The DSA set new obligations for online intermediaries, depending on their role, size and impact in
the online ecosystem. The services covered were: intermediary services offering network
infrastructure, that is, internet access providers; hosting services, such as cloud and webhosting
services; online platforms bringing together sellers and consumers, such as online marketplaces,
app stores, and social media platforms. All online intermediaries offering their services in the
Single Market, whether they were established in the EU or outside, were required to comply with
the DSA, which created a stronger public oversight of online platforms that reached more than
10% of the EU’s population (450 million consumers). The DSA entailed considerable
implementation costs for the targets of the new rules, in particular, for Bigtechs, which, first,
pushed back against the proposed rules and then sought to amend them, with limited success
(tbc).

2 https://eur-lex.europa.eu/legal-content/en/TXT/?uri=COM%3A2020%3A825%3AFIN



The Digital Market Act (DMA), which was adopted together with the DSA, was intended to address
the problems posed by large, systemic online platforms. It established a set of criteria for
qualifying large online platforms as so-called “gatekeeper”. These criteria would be met if a
company had a strong economic position, significant impact on the Single Market and was active
in multiple EU countries; it had a strong intermediation position, meaning that it linked a large
user base to a large number of businesses; it had an entrenched and durable position in the
market, meaning that the company met the two criteria above in each of the last three financial
years.

The DMA established new obligations for gatekeepers. Gatekeepers were required to allow third
parties to inter-operate with the gatekeeper’s own services, allow their business users to access
the data that they generated in their use of the gatekeeper’s platform, provide companies
advertising on their platform with the tools and information necessary for advertisers and
publishers to carry out their own independent verification of their advertisements hosted by the
gatekeepers, allow their business users to promote their offer and conclude contracts with their
customers outside the gatekeeper’s platform. Gatekeepers were prohibited from treating services
and products offered by the gatekeeper itself more favourably in ranking than similar services or
products offered by third parties on the gatekeeper's platform, prevent consumers from linking up
to businesses outside their platforms, prevent users from un-installing any pre-installed software
or app if they wish s rack end users outside of the gatekeepers' core platform service for the
purpose of targeted advertising, without effective consent having been granted. The Commission
would decide which companies qualified as gatekeepers, according to the criteria mentioned
above and was given the powers to conduct investigations for misconduct or non-compliance with
the DMA rules [rephrase this text, as | lifted it from Commission’s website].

The DORA set EU requirements for the digital security of companies operating in the financial
sector as well as critical third parties that provided information and communication technologies
to them, such as cloud platforms or data analytics. DORA was intended to mitigate cyber threats
and enhance digital operational resilience, enabling financial companies to withstand and recover
from information communication technologies-related disruptions. DORA imposed specific
requirements on critical third-party providers and established a regulatory and supervisory regime
for those providers that need to be incorporated in the EU (FSI 2022).

Both the DSA and the DMA implied considerable adjustment costs for Bigtechs. Although these
pieces of EU legislation did not target Bigtechs’ provisions of financial services as such, the new
rules could potentially reduce Techfins’ competitive advantages vis a vis banks and other financial
intermediaries, altering the existing (unlevelled) playing field. The DORA entailed compliance costs
for the financial industry as a whole, but also for Bigtechs as providers of financial services as well
as critical third-party providers (FSI 2021). By adopting the DSA, DMA, and DORA the EU was a first
mover internationally, in that other jurisdictions had not yet adopted similar rules, with the
exception of China, that adopted rules to crack down on Techfins in 2021-22 (Langley and Leyshon
2023).

5. Issue-linkages alliance: bankers, regulators and elected officials in the EU

The digital service package had a variety of driving forces and rationales, ranging from industrial
policy to geopolitics. What is important for the political economy of Techfins in Europe and their



competitive struggle with banks, was the forging of an ad hoc coalition of private financial actors
(notably, banks), regulators and elected officials, which were brought together by issue-linkages.
Specifically, the financial industry sought to level the unlevelled playing field (their words) so as to
enable banks to better compete with Techfins. Regulators worried about the implications of
Techfins for financial stability and, to a lesser extent, their ability to outcompete incumbent banks
in the EU. Regulators were also mindful of the risks concerning data protection and cyber security.
Elected officials paid attention to market competition, i.e. the ability of Bigtechs to successfully
compete in the Single Market, also in the provision of financial services, the protection of personal
data (of which the EU is a long-standing champion), cyber security and broader geopolitical
concerns about ‘digital sovereignty and ‘open strategic autonomy’ in the EU.

In this section, we investigate the preferences and influence of these three sets of actors, that is to
say, banks, regulators and elected politicians, during the policy-making concerning the digital
services package. We also investigate Bigtechs’ attempt to push back against the proposed rules,
which were eventually adopted.

To begin with, EU banks argued that they faced an unlevelled playing field (i.e. they were at a
competitive disadvantage) vis a vis Techfins, which were subject to minimal regulation, unlike
banks, which were subject to prudential regulation. Furthermore, Techfins acted as ‘gatekeepers’
of digital platforms and enjoyed market power to the detriment of ‘fair competition’. Thus, banks
called for new obligations and prohibitions for Techfins, including ‘data portability’ from Techfins
to banks (EBF 2020; interviews xxx). The policy preferences of the banking industry in Europe were
aptly summarised by the position papers issued by the European Banking Federation (EBF), which
brings together the national banking associations of EU member states and is therefore the main
representative body of the EU banking industry as a whole. The EBF responded eloquently and in
earnest to the European Commission’s consultation on the Digital Services package. The fact that
the EBF was able to do so and that national banking associations and individual banks did not
submit individual responses to consultation suggest that there was a broad consensus on the
documents produced by the EBF and, more generally, on these matters across the banking
industry in Europe (interview, EUI).

With reference to the DSA, the EBF (2020) supported ‘an ex ante regulatory approach to large
online platforms, securing fair competition in a digitally transformed market. The competitiveness
of firms increasingly depends on timely access to relevant digital infrastructure, consumer
gateways, data and markets, yet the current framework, including for data sharing, puts certain
players at a disadvantage (e.g. PSD2 regime) while large online platforms act as gatekeepers....
European banks experience a range of issues related to the provision of digital financial services,
including the imposition of unlevelled trading conditions by large online platform companies. The
latter exercise a market power due to control over markets and assets for financial services,
including consumer gateways, technologies and data. These factors lead to a direct disadvantage
for financial service competitors and a detrimental concentration of market share in the hand of
the large online platforms... We support a targeted regulatory action accordingly, limiting
measures to these platforms that have the power to influence the market in a substantial manner’
(emphasis in italics added).

Moreover, the EBF (2020) argued that ‘A regulatory ex ante approach under the Digital Services
Act should combine obligations and prohibitions. The latter should be introduced to: a) Resolve
obstacles to digital neutrality: prohibit discrimination in access to and treatment by large online



platforms’ digital infrastructures. b) Prevent discriminatory practices: Pricing discrimination for
specific segments or customer profiles, and especially against competing providers; Using the
information generated by platform users in the benefit of the platform owner and against
competitors; Exclusionary conducts: inducements when ranking products, including the provider’s
own products Conflict of interests in the individual use of algorithms, search engines and
comparison rules, favouring the company in detriment of consumers, i.e. by promoting the sale of
the more expensive products, rather than those that the consumer needs. Use of customer
experience tools to manipulate customer behaviour, such as facilitating choices that are not the
most suitable for them, including accepting terms and conditions without a proper revision (to
avoid being constantly asked the same questions before using a service)’ (emphasis in italics
added).

In addition, the EBF (2020) advocated ‘the formulation of specific rules on platforms related to
user data, including an obligation to provide users — both individuals and firms — with an effective
mechanism for data portability. Platforms' data sharing policies should be addressed in an ex-ante
approach. Common challenges across large platforms include in particular the concentration and
importance of user data, which typically serves as a barrier to multi-homing, creates lock-in
effects, and facilitates leveraging or envelopment strategies as online platforms move into new
markets. This set of features endangers competition in the market, particularly where the platform
uses its market power to benefit its own products or services to the detriment of those of
competitors. Most EBF members call for the introduction of an obligation for large platforms to
provide users, both individuals and firms, with an effective mechanism for data portability as part
of the framework on ex-ante rules. This mechanism should make standardized transfers available
for personal and non-personal data — provided to or generated through the use of the large online
platform — alike, allowing business and individual users to share data directly with any other
service provider. The mechanism needs to allow for easy, secure and real-time data transfers,
designed to be repeatable. Application programming interfaces would be an effective way for such
implementation’. In addition, the EBF (2020) saw ‘a need for enhanced data sharing by large
online platforms with the public authorities. Large online platforms should be subject to enhanced
data sharing obligations. Besides obligations vis-a-vis users this should include supervisory
purposes.... The EBF supports the possibility of regulatory intervention against specific large online
platform companies’ (emphasis in italics added).

In a similarly eloquent response to the European Commission’s consultation on the DMA, the EBF
(2021) welcomed ‘the ex-ante regulatory approach and general principles underpinning the
European Commission’s proposal for a Digital Markets Act (DMA) towards large online platforms
acting as gatekeepers. In particular.... The proposed obligations for gatekeepers ... to address the
key unfair practices that have been observed in the market and have proven problematic
regarding the business models of very large online platforms... Data and digital infrastructures are
treated in the proposal as key competitive factors which platforms leverage across markets and
obligations are proposed to address existing issues for third parties to access them. However, to
ensure that current imbalances in relation to gatekeepers are addressed, the EBF recommends
several amendments to the text, notably with regard to...the strengthening the obligations
regarding access to infrastructure... by clearly stating that access to operating systems hardware or
software features must be under fair and equal conditions, which refers to conditions of economic
technical, or any other nature... Data portability by... clearly requiring a standardised transfer
mechanism that would allow for easy, secure, real-time, and recurrent data transfers.
Standardisation of the data formats and of the transfer mechanism, including security



requirements, should be considered, and can be developed under the frame of the Commission
implementing act. Reinforcing provisions to bolster gatekeeper compliance with obligations... also
allowing business users channels to communicate gatekeeper’s non-compliance beyond existing
competition tools’(emphasis in italics added).

The most critical response to the EU’s digital services package came from the US authorities
because most Bigtechs operating in the EU are headquartered in the US.3 Thus, the US authorities
argued that the EU was de facto ‘targeting US companies’, devising new rules as a ‘tool for
industrial policy’ and to ‘build national/EU champions’. In responding to the Commission’s
consultation, the US Chamber of Commerce (2020) did not mince its words, pointing out that ‘it is
essential that Europe’s approach to digital policy be done in a way that unleashes the full potential
of Europe’s digital economy, not as a tool for industrial policy to target certain firms or build
national champions.... With regards to the Digital Services Act, we propose that the following
principles be taken into account as new policy measures are considered: 1. Focus any regulatory
attention at specific actions and perceived market failures, rather than at specific actors; 2. Clearly
and narrowly define the scope of the policies to avoid one-sized-fits-all approaches; 3. Work with
stakeholders to identify actionable and proportionate policy changes (if needed) that encourage
innovation rather than punishing success; 4. Ensure that any proposals regarding content
moderation are clearly focused on targeting what is deemed illegal and that compliance
requirements are reasonable and scalable. 5. Ensure any requirements used to define
“gatekeepers” are non-discriminatory regarding the national origin of those companies and
agnostic to different business model approaches; 7. Collaborate with likeminded international
partners on policy.... It seems that the Commission considers gatekeepers to somehow be major
inhibitors of competition and innovation, without concrete evidence of market failure.... platforms
are not “gatekeepers” but serve as “bridge builders.... Recent comments from some prominent EU
officials raise concerns about efforts to specifically target American firms with proposed
“gatekeeper” regulations. It is reasonable to expect that any overt discrimination would create
friction in an already at times strained U.S.-EU relationship. In short, the proposed DSA, and
indeed any proposal for competition law reform in Europe must: avoid industrial policy
motivation; not result in discriminatory treatment that gives rise to national treatment
violations.... some policymakers have openly described Europe’s ambitions in terms of
“technological sovereignty,” and this is cause for concern. While our member companies
understand that there is an ambition for Europe to drive further European innovation, implicit in
these comments is an apparent desire to target large U.S. technology companies. This perspective
is particularly problematic, coming at a time when we face growing challenges from other market
players who do not share our values. The EU and the U.S. have an opportunity to instead work
collaboratively to address these issues and to foster growth for the broader transatlantic digital
economy... Europe’s future competitiveness depends on maintaining its commitment to
openness—rather than raising artificial barriers against select companies, or by punishing success’
(emphasis in italics added).

Bigtechs pushed back against the Digital Services package, arguing that the proposed EU rules
were ‘one size fits all’, they were ‘disproportionate’ and ‘discriminatory’, they could have
‘unintended negative effects’, and they were ‘not evidence based’. Thus, Bigtechs proposed
amendments and called for the establishment of a specific regulatory authority at the EU level to
avoid the duplication of national regulatory and supervisory burdens for Bigtechs operating across

3 https://www.spglobal.com/marketintelligence/en/news-insights/latest-news-headlines/big-fines-can-scare-big-tech-
but-enforcing-digital-markets-act-is-key-8211-experts-69620415



the EU. Google issued a response of 135 pp. Inter alia, it argued that ‘The process of designating
firms as “gatekeepers” should be based on clear definitions and supported by evidence; it should
not discriminate against particular business models or technologies.... Determining which
platforms qualify as “gatekeeper” is a complex exercise that requires further analysis’.

Apple (2020) was concerned that ‘the DMA'’s rigid, one-size-fits all approach to a diverse set of
products, markets and companies will undermine important protections for consumers and lead
to less opportunity and less choice across Europe... Apple is not dominant in any market in which it
operates and faces fierce competition from other firms in every category of products it sells.... The
GDPR has been instrumental in strengthening consumer privacy protections in Europe, and has
already inspired many countries to develop similar regulations.... Given the expansiveness of the
proposed new regulatory power to override market-based decisions, it should ensure stronger
procedural safeguards and provide a meaningful opportunity for regulatory dialogue.... Applying
blanket regulatory obligations and prohibitions without taking into account these differences
creates significant risks.... But the DMA, as proposed, is too blunt a tool. It equates size with harm,
and then imposes a one-list-fits-all set of regulatory obligations without providing an opportunity
for the platform to explain, and the regulator to assess, whether — on balance — there are
broader benefits to consumers or businesses.... The DMA should provide a mechanism for
individual platforms to explain and objectively justify different business models and certain
practices. It should also provide that regulators should explicitly take into account a set of holistic
and consistent policy considerations — ones that assess the evidence of actual harm and the
countervailing benefits of the practices a platform seeks to maintain. Finally, given the significant
new market-intervention authority that the DMA creates, it should have stronger procedural
safeguards and more formal pathways for regulatory dialogue.... DMA should require regulators to
conduct a proper case-by-case analysis, and the opportunity for covered entities to provide an
objective justification for maintaining a listed practice. The regulator should have to consider both
the evidence of actual competitive harm (or lack thereof) and evidence of countervailing policy
benefits. Apple (2020) noted that ‘existing regulations already play an important role in addressing
many of the concerns outlined in the Commission’s public consultation.... If ex-ante measures are
considered necessary, the choice of intervention must involve a considered assessment of the pros
and cons of a range of possible remedies. The complexity and dynamic nature of digital markets
create a risk of regulatory intervention resulting in unintended consequences. One of the policy
options currently considered would impose specific requirements on a number of service
providers based primarily on platform characteristics (i.e., by the virtue of their nature and size).
However, a focus on platform characteristics as a trigger for imposing requirements risks harming
consumer welfare and innovation. There is little evidence of a causal link between the potential
characteristics of digital platforms, and their risks to creating consumer harm. This approach risks
failing to consider the benefits for consumer and business users alike, associated with these very
characteristics. It also risks limiting the ability of regulators to capture and explore differences
across digital platform business models. Unlike most other regulated industries (e.g., the telecom
market), digital platforms are diverse, and represent a variety of business models (advertising,
consumer electronics, software distribution, social media). Taking into consideration business
models will inform how economic incentives drive service providers to take specific decisions and
engage in specific commercial conduct. This analysis, necessitating tailor-made assessment, should
also carefully consider the competitive pressures that each platform faces. This cannot be done in
an approach that would qualify conduct as per se illegal due to a platform’s characteristic
features.... regulator’s decision or requirement imposed by a Gatekeeper Regulation is likely to
have effects on both sides of platform. These effects must be carefully considered, otherwise they



might lead to potential harmful unintended consequences.... Rather than characteristics, a
Gatekeeper Regulation should seek to target conduct that is, on balance, harmful to consumers....
only a tailor-made assessment and development of remedies will be appropriate to ensure
proportionality and satisfactory outcomes for markets and consumers. The potential for a one-
size-fits-all list of prohibitions and obligations is highly unlikely to capture the complexities of
digital markets.... Indeed, any prohibition and obligation should carefully consider these tradeoffs,
or risks leading to unsuitable remedies which could paradoxically result in consumer harm and
reduce a platform’s incentive or ability to compete and innovate. This risk lies in all of the
potential measures proposed in the draft: Prohibiting all forms of self-preferencing without
detailed effects analysis would clearly be detrimental to competition and consumer welfare....
Utilizing a company’s own assets to enter new markets is welfare enhancing.... mandating
interoperability should only be considered on the basis of a very careful analysis of its effects on
the market, particularly when multi-sided.... The effect of discrimination requires case-by-case
analysis, and should be clearly defined.... data access obligations should not prevent platforms
from promoting data protection and privacy’.

As compared to other Bigtechs, Microsoft adopted a less confrontational stance vis a vis the EU. In
fact, this company had a consolidated experience of antitrust scrutiny in the EU and had come to
adopt a more cooperative stance vis a vis US and EU regulators.* In its response to consultation,
Microsoft (2020) noted that regulation should ‘carefully balance the competing interests at stake.
It should avoid interventions that could quash or stall innovation and harm consumer welfare, and
it should include procedural and substantive safeguards that protect the rights of defense of those
impacted. Below we provide our comments on three areas of relevance to such regulation: (1)
identifying online platforms that qualify as gatekeeper online platforms; (2) the approach to
obligations and prohibitions under the regulation; and (3) enforcement of the regulation.... In
Microsoft’s view, determining whether any of the online platforms in these categories qualify as a
gatekeeper should involve a two-pronged test: does the platform (a) enjoy market power
protected by significant and very strong barriers to entry and (b) control access to a unique set of
users and/or other platform participants because those users or platform participants lack the
incentive and/or ability to go around the platform to connect directly and largely single-home on
the platform.... qualify as a gatekeeper, the net effect of these barriers should be such that the
platform is able — through its conduct — to deny a non-trivial number of users to (or move a non-
trivial number of users away from) potential or actual rivals or move those users into adjacent
markets. The effect of such conduct would be to deny scale essential to entry and competition by
rivals and enable exploitation of complements’. At the same time Microsoft believed that the
‘enforcement of an ex ante regulation should be vested in a specific regulatory authority at the EU
level. Digital markets are EU-wide if not global. If enforcement is left to national regulatory
authorities at the Member State level, there is a danger of inconsistency in application and
enforcement of the regulation leading to fragmentation.... In making the initial gatekeeper
determination, a platform must have the right to participate in the work determining whether it is
a gatekeeper. The process of determining gatekeeper status should be subject to strict but
reasonable timelines, include rigorous procedural safeguards to protect the interests of
stakeholders (e.g., rights of defence and independent judicial review). Because of the
consequences that flow from gatekeeper designation, the burden of proving gatekeeper status
should remain with the regulatory authority’.

4 Moreover, Microsoft considered that the potential risk posed by DMA was greater for its competitors.
https://www.spglobal.com/marketintelligence/en/news-insights/latest-news-headlines/big-fines-can-scare-big-tech-
but-enforcing-digital-markets-act-is-key-8211-experts-69620415



Amazon’s response to DSA pointed out that ‘regulation should only focus on clearly defined and
evidenced problems... Using a one-size-fits-all approach to regulating companies that provide
digital services is not appropriate for highly differentiated industries where the only commonality
is that companies are ‘large’, ‘online’ or ‘intermediaries’.... Rigid regulation, such as a list of
prohibited practices, could limit the ability of companies to innovate’.

The second set of players in the ad hoc alliance concerning the regulation of Bigtechs and Bigtechs
finance in the EU were financial regulators, who worried about financial stability, market
competition and, to a lesser extent, data protection and cyber security. Some concerns of EU
regulators — i.e. the massive size, the high concentration, and the interconnections of Techfins
with other parts of the financial system, and the fact that BigTechs were often outside the existing
regulatory sphere - were shared by regulators in other jurisdictions (e.g. prudential regulators in
the US) as well as internationally, notably by the Financial Stability Board (FSB), the international
Monetary Fund (IMF), the Bank for International Settlements (BIS). Other concerns were specific
to the EU, given that Techfins were based outside the EU, thus outside the sectoral and
geographical purview of EU regulators, who therefore called for cross-border cooperation. EU
regulators were also aware that Techfins had scale and information advantages over incumbent
banks, hence they could achieve dominant market shares in certain financial services, putting
pressure on banks’ profitability and encouraging them to take greater risks.

The European Securities Markets Authority (ESMA) (2020) noted that ‘BigTechs have the potential
to gain a significant market share in various financial services in the coming years. However, given
the vast amount of sensitive consumer information they handle and the scale of their existing
operations (many of which are interconnected with financial markets) their entry into finance also
poses distinct risks to markets and consumers.... One source of risk is the fact that BigTechs are
often outside the existing regulatory sphere, although they may fall under existing regimes for
specific activities....structural issue is the interconnection between financial markets and many
different services that BigTechs provide, including cloud services, data analytics and credit
provision to other non-financial firms to manage their liquidity. Such interconnectedness may
amplify financial stability risks associated with the entry of BigTech into financial markets....A
potential future source of risk is that the scale of BigTechs means their entry into financial services
may affect market structure (FSB, 2019b). Risks to financial stability may arise BigTechs use their
resources, data and technology infrastructure to achieve dominant market shares in certain
financial services. Relatedly, one view is that greater pressure on incumbents’ profitability may
encourage them to take greater risks (FSB, 2019a). Additionally, the concentration of financial
services among firms with a large cross-sectoral presence may mean that cybersecurity incidents
arising in other economic sectors may have a direct impact on financial services....the entry of
BigTechs could in fact lead to greater market concentration in the longer term, eventually
imposing greater costs on consumers....The reach, resources, data availability and generally non-
regulated nature of BigTechs has major implications for regulators, putting a premium on
consistent supervision and standards across borders and sectors.. The diverse business lines of
BigTech firms, coupled with potentially complex interlinkages with traditional financial institutions,
may make it difficult to determine a clear requlatory boundary. There may be a greater need to
complement an entity-based approach to regulation with an activity-based approach to ensure
appropriate and internationally consistent coverage of activities that have implications for
financial stability. This is especially important given the cross-sector and cross-border nature of
BigTechs’ engagement....More generally, there may be value in continuing to deepen cooperation



at national, European and international levels among financial sector regulators and supervisors
and other authorities, such as those responsible for data protection’ (emphasis in italics added).

The ECB (Panetta 2021) pointed out ‘the growing challenges from big techs entry into financial
services’ arguing that ‘big techs are beginning to offer a broad range of financial services and are
increasingly competing with incumbent financial institutions....Given their size, access to data from
a large customer base and edge in artificial intelligence, big techs have a scale and information
advantage over incumbent banks. This could allow them to quickly expand and to challenge banks’
traditional role as the first point of contact for financial services. While this may initially promote
innovation and financial inclusion, it could ultimately stifle competition should big techs rise to
dominance and abuse market power. This could give rise to higher costs, as well as data protection
and safety issues.... Although big techs do not yet offer financial services on a large scale, they
have already become important players in global financial markets owing to their very large
holdings of liquid assets.... It may be necessary to start looking at financial stability from a wider
perspective and construct effective cooperation with the relevant authorities to build well-defined
regulatory, oversight and supervisory frameworks that can contain the risks that big techs pose to
public policy goals... Given the global nature of the issue, stronger international cooperation is also
needed. It took the global financial crisis to establish the FSB. We should be more proactive and
show foresight by creating a global policy forum that brings together all the key actors needed to
address the financial stability issues arising from these trends. We will also have to carefully
consider whether the regulatory paradigm of “same activity, same regulation” is still appropriate
to the issue at hand. Big techs’ cross-sectoral activities create inter-linked risks where disruption in
one area of activity could spill over into another. Activity-focused risk monitoring may prevent a
holistic risk assessment of big techs’ internal ecosystems. An effective regulatory framework for
big techs may thus warrant certain elements of entity-based requirements, starting with policy
areas such as competition and operational resilience. Defining this approach will be a major
challenge. The United States and the EU are increasingly recognising the benefit of this entity-
based approach, but we need to leverage on the ongoing work at the BIS and FSB to build a
broader consensus on this approach at the global level’. The ECB also worried about the fact that
Bigtechs were developing digital alternatives to traditional forms of money, global stablecoins,
which had ‘the potential to change the way in which money and credit are created.... The issuance
of private digital means of payment by large profit-maximising companies thus poses the risk of
large shocks to the banking system and may alter the structure of financial intermediation...
Central banks are already familiar with some of the emerging challenges, such as the implications
of large investments in safe assets by stablecoin issuers. By affecting the availability of safe assets,
issuers could influence the level and volatility of real interest rates, with potentially undesirable
consequences from a monetary policy perspective. Market functioning could also be negatively
affected.... ther challenges generated by the confluence of big techs and global stablecoins are
new to central banks, as they arise from the interplay between financial stability and other public
policy objectives. Stablecoins can become a vehicle for money laundering and terrorism financing.
The interplay with antitrust and data privacy issues are even more relevant. If big techs bundle
financial services with non-financial ones and exploit externalities, these companies could quickly
gain excessive market power and adopt anti-competitive practices.’.

The third set of players in the ad hoc alliance against Bigtechs’ inroads in the Single Market were
elected officials. All member states governments voted in favour of the DSA and the DMA in the
Council of Ministers and both piece of legislation were adopted with a sizeable majority in the



European Parliament (EP).> Elected politicians worried about market contestability and the
predominant position of (foreign) Bigtechs, data protection, cyber security and, more generally,
geopolitical issues having to do with digital sovereignty and open strategic autonomy.

To begin with, member states governments appointed in 2019 the new College of Commissioners
as a ‘geopolitical’ Commission, suggesting that this should be at the top of the list of priorities of
the EU (Miiller-Hennig 2019). Subsequently, the President of the European Council, Charles Michel
(2021), argued that ‘digital sovereignty is central to European strategic autonomy.... Strategic
autonomy is about being able to make choices. We want greater autonomy and greater
independence in an open and global environment. This means reducing our dependencies, to
better defend our interests and our values. We want a more level playing field and more fairness
in today’s globalised world. Interdependence is natural, even desirable. Over-dependence,
however, is not.....We have unique and undeniable strengths. Our market of 450 million people.
And with it, comes our regulatory power. The famous "Brussels effect" — that enables us to set the
highest standards for our citizens, while projecting these standards across the world. This is
especially true in the digital domain. Take our General Data Protection Regulation (GDPR) in 2016.
And today’s Digital Services Act and Digital Markets Act, proposed by the Commission.... In the
European Union, we are good at regulating our playground and influencing other playgrounds. But
that's not enough. We want to see our homegrown companies take root, grow, and prosper into
global leaders right here in the European Union. This is of course alongside non-European
companies who will always be welcome in Europe. We want to boost the development of our
European data industry .... Let’s make Europe a digital powerhouse’.

The French Presidency of the EU pledged ‘a powerful Europe in the world, a fully sovereign
Europe, free to make its own choices and able to master its destiny’, prioritising digital regulation
and technological sovereignty and giving momentum to the approval of the DSA and the DMA in
2022 (Macron, 9 December, 2021).° The programme of the French Presidency, as outlined by
French President Emanuel Macron (9 December 2021), set out plans to ‘transform Europe into a
digital power’, pointing out that the EU was capable to set international standards, as in the case
of the GDPR, which inspired other countries to regulate the handling of personal data. The French
Economy Minister Bruno Le Maire noted that ‘digital giants are not just nice companies with
whom we need to cooperate, they are rivals, rivals of the states that do not respect our economic
rules, which must therefore be regulated’’

The EP also weighed into the geopolitical debate. For instance, a resolution of the EP called for the
EU to ‘develop its digital sovereignty, in particular in cyber security’, stressed the threat that the
new digital technologies can pose as they can be used for repressive purposes, argued that a ‘well-
functioning single market for goods and services is an integral part of the path towards more open

5 The DSA was adopted with 539 votes in favour, 54 votes against and 30 abstentions. The DMAt was adopted with
588 in favour, 11 votes against and 31 abstentions. The DORA was approved by 553 votes in favour, 19 against and 40
abstentions.

5 1n November 2020, Macron’s party (La République en Marche, LREM) identified the dual problem faced by France
and Europe: “the hegemony of the digital giants and [...] the leak of our data outside the European continent’ cited in
Digital Sovereignty Review of Macron’s Term and Debates in the 2022 Presidential Campaign by Alice Pannier.

7 https://www.euractiv.com/section/digital/news/france-to-prioritise-digital-regulation-tech-sovereignty-during-eu-
council-presidency/



strategic autonomy’ (EP 2023).2 With specific reference to the Digital Services package, the EP
report (2021) argued that ‘An updated regulatory framework on digital services, establishing clear
responsibilities, is necessary ... to ensure a level playing field in the digital Single Market and a
safer digital space for the users.... Stricter rules on online marketplaces must be introduced in
order to create a level playing field’. The rapporteur for the DSA in the EP, Christel Schaldemose
(S&D, DK), noted that ‘For too long tech giants have benefited from an absence of rules. The digital
world has developed into a Wild West, with the biggest and strongest setting the rules. But there
is a new sheriff in town - the DSA’. The rapporteur for the DMA, Andreas Schwab (EPP, DE),
remarked that ‘We no longer accept the "survival of the financially strongest’. The purpose of the
digital single market is that Europe gets the best companies and not just the biggest’. He also
noted that the DMA ‘will then find acceptance far beyond Europe...It would contribute to fair
competition being a concept that we are exporting from Europe to the world with the aim of
creating equity and fairness in digital markets’.®

Conclusion

This article has argued that Techfins have emerged as new competitors of banks in Europe and
worldwide. Although Bigtech finance is more limited in the EU than in other jurisdictions (notably,
China), these giant companies are all based outside the EU and their inroad into the provision of
financial services was a significant threat to the bank-centric financial ecosystem and to the long-
standing ties between banks, regulators and elected officials in Europe (Epstein 2017, Howarth
and Quaglia 2023). Banks, which were more heavily regulated after the Great Financial crisis,
sought to compete with Techfins by resorting to public regulation (i.e. EU legislation), but not
financial regulation per se, rather regulation concerning digital markets (i.e. competition policy),
data protection and cyber security, overplaying broader geopolitical concerns, fostered by the fact
that Bigtechs were based outside Europe. Thus, an ad hoc alliance of banks, regulators and elected
officials — brought together by issue-linkages across different fields of regulation - drove forward
new rules to constrain the power of Bitechs in Europe.
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