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Pathways to inclusive and just societies:
strategies and innovations in the work
of equality bodies in the European Union

Matilde Biagiotti!

1. Introduction

In the last two decades, the European anti-discrimination legislation has
represented a successful vehicle for the enforcement of non-discrimination
and equality principles and for achieving social justice in the world of
work among European countries. Nevertheless, some weaknesses are still
apparent, especially due to the excessive fragmentation of the legislation and
its heterogeneous implementation across Member States.

Equality bodies were originally established following article 13 of the
Racial Equality Directive (Dir. 2000/43/EC), soon replicated by article 20 of
Dir. 2006/54/EC and article 11 of Dir. 2010/41/EU, concerning the protection
against discrimination based on gender.

Nevertheless, these bodies have experienced limitations in their actions
because of external and internal factors characterising their mandates,
structures and resources. Moreover, the context where equality bodies act is
worrying, considering that discrimination is still too spread among European
countries and several doubts and weaknesses continue to characterise the
implementation of acceptable standards: for instance, a high degree of
uncertainty surrounds the concept of “discrimination” in the first place,
especially due to the emergence of new forms of discrimination (such as
algorithmic or statistical ones); besides, the number of cases denounced and
brought before judges is modest, indicating both fear in victims’ behaviour
and low awareness of the existence of support services; lastly, follow-up

I PhD candidate in European Law, University of Bologna. The article is part of the PRIN
2020 INSPIRE Research Project — Inclusion Strategies through Participation in Workplace
for Organizational Well-Being (2020CJL288).
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measures to decisions in matters of discrimination are currently ineffective,
where present. More particularly, different levels of protection against
discrimination have been registered among European countries for years:
a situation hardly conceivable for the progressively social European Union
which is currently becoming more and more solid (COM(2021) 139 final).

Eventually, the potential positive impact deriving from equality bodies’
intervention came to the attention of the European institutions, which decided
to act, firstly through the publication of a Recommendation (C/2018/3850)
about the necessity to improve the minimum standards for the functioning of
equality bodies in 2018; and afterwards, given that no effective changes were
registered, they intervened by proposing two draft directives on the subjects.
Finally, Dir. 2024/1499/EU and Dir. 2024/1500/EU have been adopted in
May 2024.

Equality bodies appear to be, at least on paper, actors capable of
contributing to the enforcement of the anti-discrimination legislation, due to
several characteristics that can lead to favourable impacts in, at least, three
areas (Elizondo-Urrestarazu, 2022; Kadar, 2018; Van de Graaf, 2020): in the
first place, equality bodies can contribute to a radical change at the societal
level, spreading the values of diversity and equality in the national culture
(macro-perspective); secondly, they can lead to organisational changes,
both in the public and in the private sectors, by influencing policy-making
and procedures (meso-perspective); and lastly, their actions impact on the
personal situation of the victims who entrust equality bodies for some form
of support (micro-perspective).

Given the circumstances, it appears crucial to conduct an in-depth
investigation of the role played by equality bodies until today, at the same
time considering hypothetical developments which may derive from the
newly increased standards provided at the EU level.

2. Establishment, mandate and characteristics of renewed equality
bodies

Article 1 of the new directives introduces a first improvement, given
that it assigns equality bodies the competence to act against discrimination
based on all the grounds covered by the Equality Directives: as a matter of
fact, one of the limits highlighted until now about the functioning of these
bodies was the absence of a mandate to act in the field of discriminations
due to religion or belief, disability, age or sexual orientation of the victims,
as covered by Dir. 2000/78/EC. However, over the years, equality bodies
have proved to be quite flexible and proactive, almost all ensuring support in
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contrasting discrimination deriving from the excepted grounds, thus showing
a general over-transposition of the EU anti-discrimination requirements in
this area. Lastly, as for the number of grounds that a single body can treat,
no strict obligations are provided for in the directives but, from the analysis
of national practices, it emerges that both single-ground bodies and multi-
ground bodies exist (SWD(2021) 63 final).

Since article 2 of the Directives foresees that one or more bodies can
be established in the same country, a widespread usance consists of the
co-existence of two national bodies, one focused only on a single ground
together with a multi-ground body.

The new directives also deal with the regulation of a number of aspects
that define both the internal functioning of equality bodies and their external
appearance (Solanes Corella A., 2023), as can be observed in article 3 about
the independence of equality bodies, article 4 about their resources, and
articles 12 and 13 regarding equal access for all, along with accessibility
and reasonable accommodations for persons with disabilities.

The new directives provide for some improvements in the regulation of
equality bodies’ independence, especially through the adoption of article 3,
which aims at guaranteeing “neutrality” to these organs (Farkas L., 2022).
Here, explicit reference is made in the first paragraph to grant that equality
bodies can work without being subjected to any external influence, which
may derive from Governments, other public bodies as well as private ones.
Moreover, an independent management of all types of resources is requested.
The second paragraph focuses on the recruitment process of equality bodies’
staff, in order to guarantee transparent procedures, as asked and suggested
by the European institutions in the 2018 Recommendation (Crowley, 2018).
Finally, the fourth paragraph addresses the theme of multi-mandate bodies,
indicating the necessity to build a solid internal structure within them to
efficaciously exercise the equality mandate at the same level as the other
ones.

As a whole, from the analysis of the new directives, mixed sensations
are evocated in this area. Undoubtedly, the general requests moved by the
European institutions have been answered positively, especially taking
into account the introduction of transparent procedures, as well as the
specifications concerning independence for all equality bodies and also for
multi-mandate ones. Conversely, failures or, more appropriately, potential
“missed opportunities” are related to: first and foremost, the lack of explicit
safeguards to guarantee independence or the absence of legal avenues to
be used to “counterattack” when the independence of equality bodies is
violated; secondly, while providing for transparent procedures in staff’s
recruitment, ideally, a reference to the possibility to include exponents of
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vulnerable groups directly in the staff would have been appreciated, thus
further representing a whole diverse society (Benedi Lahuerta, 2021); and
lastly, no explicit reference is made to the need to overcome the incidence of
national political contexts on equality bodies’ activities nor any means are
provided for to address the issue.

As far as resources allocated to equality bodies are concerned, article 4
of the new directives explicitly refers only to the need to grant these organs,
including multi-mandate bodies, with “sufficient resources”. Once again, a
missed opportunity can be pointed out, given that no procedures are foreseen
in this provision to create, firstly, a multi-annual budget and, secondly, a
monitoring programme of the budget. In so doing, the legislator has missed
the chance to spread a good practice that could have been applied to all
equality bodies, flexibly, by adequately considering the specific functions,
activities and needs of each of them.

Lastly, access for victims to equality bodies and their services must be
granted through flexible, clear and simple procedures. In this direction,
the new directives reiterate multiple times the point: firstly, paragraph 3 of
article 5 states that these organs must implement all appropriate instruments
and formats to reach the audience, taking into account multiple vulnerable
groups of people; secondly, article 12 explicitly refers to the absence of
barriers to be ensured in the submission of complaints and to the importance
of cost-free procedures; and lastly, article 13 specifically relates to issues
concerning access to equality bodies for people with disabilities.

Overall, the directives seem to have followed a clear and linear strategy
in the matter.

3. Functions and tools of renewed equality bodies

The original functions of equality bodies following article 13 of the Racial
Equality Directive were the provision of independent assistance to victims,
the conduction of independent surveys, the publication of independent
reports and the issuing of recommendations. Among them, assistance to
victims has been recognised as being used in the most varied ways among
Member States.

Following the renewed legal framework, equality bodies’ functions
can be now divided into three main categories: promotion and prevention,
decision-making, and support and litigation (SWD(2021) 63 final) (Crowley,
2018; 2020).

In this way, these organisms are solidly equipped to confront
discrimination from two opposite perspectives (Benedi Lahuerta, 2021;
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Solanes Corella, 2023): in the first place, ex-ante instruments enable them
to prevent discrimination and play a proactive role in creating the ideal
conditions for uprooting any form of discrimination in several areas; secondly,
equality bodies have at their disposal instruments suitable also to react to
discrimination, thus ensuring ex-post interventions aimed at minimising the
impact of unequal treatment.

3.1. Promotion and prevention function

Article 5 of the new Directives deals with the first function recognised
to equality bodies, that is the prevention of discrimination and the
promotion of equal treatment. In this regard, many are improvements that
can be highlighted, among which, the promotion of positive actions and
equality mainstreaming both in public and private entities; secondly, the
provision of training, advice and support to organisations; and lastly, the
establishment of solid collaborations with stakeholders and social partners,
which represent fruitful activities for the promotion and exchange of good
practices.

Article 6 enumerates a series of activities that equality bodies shall
perform while providing victims with assistance, ranging from the
receipt of complaints from individuals to other various measures to be
taken to assist vulnerable people. Among them, significant attribution is
given to the dissemination of information about the legal framework, the
services provided by the body, available remedies and technical provisions
concerning confidentiality and protection of personal data. Besides, equality
bodies hold now the competence to make suggestions and orient victims to
complementary forms of support (such as psychological help). Lastly, the
organisms shall guarantee the respect of a reasonable time to respond to the
assistance requests lodged by victims.

Overall, the two directives have provided specific standards for the
organisation of assistance within equality bodies, covering all phases of the
victim support request procedure.

3.2. Decision-making function

Originally, article 13(2) of the Racial Equality Directive recognised
the power of equality bodies to conduct independent surveys, publish
independent reports and make recommendations. Nevertheless, only a
limited number of Member States have organised their equality bodies in
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a way that allows them to issue legally binding decisions. Likewise, the
opportunity to effectively ensure the enforcement of such decisions has been
taken by even fewer organs.

With the adoption of new legislation on equality bodies, extended
specifications have been made about the nature of and the processes
involved in their decision-making function. As a matter of fact, article 8§
(titled “Inquiries”) and article 9 (titled “Opinions and Decisions’) of the
new directives regulate, respectively, the sphere of investigations conducted
by equality bodies, and their ability to make assessments about cases and
issue decisions about them.

On the one hand, more clarity about definitions of roles and activities has
been guaranteed, welcoming the suggestions made by both the doctrine and
the European institutions. On the other hand, concerning the enforcement
of the decisions issued by equality bodies, it seems that both steps forward
and steps back have been taken. Article 9, in its second paragraph, refers
explicitly to “specific measures to remedy any breach of the principles
of equal treatment found and to prevent further occurrences” and to the
establishment of “appropriate mechanisms for the follow-up to non-
binding decisions, such as feedback obligations, and for the enforcement
of binding decisions”. In so doing, the legislator has appropriately satisfied
the demands concerning the supply of mechanisms to actively follow
equality bodies’ decisions, but the achievement of effective results appears
unrealistic due to the lack of explicit reference to any sanctions (European
Commission — DG Just, 2020). In this sense, the legislator has missed the
opportunity to follow entirely the 2018 Recommendation, which counted
on the necessity to issue suitable, effective and proportional sanctions to
achieve a high standard in the enforcement of equality bodies’ decisions.
Of course, the mention of “feedback obligations” is welcomed, but it
appears too weak in comparison, for example, to the provision of activities’
periodical monitoring, as first suggested in the 2018 Recommendation. For
instance, monitoring processes could have been mentioned and extensively
treated in article 9, entailing both cyclic follow-ups in relation to further
complaints received about the same issue of discrimination, or focused on
the steps taken, subsequently to decisions, both by perpetrators and the
legislator (Iordache, lonescu, 2022).

But surely, an improvement is generated by article 10(4), which entails
the opportunity for equality bodies to initiate legal proceedings aiming at
defending their legally binding decisions, taken following article 9 of the
same directives.
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3.3. Support and litigation function

The support and litigation function granted to equality bodies mainly
consists of, firstly, the possibility to act in court proceedings (on behalf or in
support of one or more victims, or to defend the public interest), and secondly,
the opportunity of recurring to forms of alternative dispute resolutions.

As far as the latter are concerned, new legislation constitutes an important
improvement in the field, by introducing the use of alternative dispute
resolutions for equality bodies across all Member States. In particular,
article 7 of the new directives regulates the issue, suggesting mediation or
conciliation as possible forms of alternative dispute resolutions, to be chosen
by each State following their legal framework and traditions. Overall, this
kind of support can prove to be effective in order to achieve structural
responses, at the same time offering assistance to individual victims and
adapting legislation to more appropriate standards (Iordache, lonescu, 2022;
Kadar, 2019).

Additionally, “Member States shall ensure that equality bodies have the
right to act in court proceedings in civil and administrative law matters
relating to the implementation of the principle of equal treatment™. By
doing so, article 10 of the new directives provides for the recognition of
legal standing to all equality bodies, trying to put a remedy to the variegated
framework in the field.

Legal standing, intended as the “right or ability to bring a legal action
to a court of law, or to appear in a court”’ (Kadar, 2019), when recognized
to equality bodies, allows for a series of improvements in the fight against
discrimination, for several reasons (Van de Graaf, 2020; Elizondo-Urrestarazu,
2022; Farkas, 2022): first of all, it is considered the most effective instrument
for acting against collective discrimination which harms entire groups of
the society; secondly, it appears to be a valuable means to overcome the
systematic issue of low access to justice by victims of discrimination, as well
as the under-reporting of such cases, since providing equality bodies with
the possibility to represent these victims relieve the latter from the fear to be
exposed and consequently to be victims of retaliation.

Besides, the legal casework of equality bodies has succeeded in
impacting equality law at different levels (Kéadar, 2018): first and foremost,
national non-discrimination legislation among all Member States has been
deeply investigated and further interpreted thanks to legal actions taken
by equality bodies; additionally, these legal actions have reached several
times the European Courts, namely through the encouragement directed to

2 Art. 10(1) of Dir. n. 2024/1499/EU and of Dir. n. 2024/1500/EU.
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national courts to refer for preliminary ruling in front of the Court of Justice
(CJEU), or by bringing cases in front of the European Court of Human
Rights (ECtHR).

When it comes to the study of the legal standing of equality bodies, it is
interesting to note that some specific legal provisions provide them with this
competence, namely article 7(2) of Dir. 2000/43/EC and article 9(2) of Dir.
2000/78/EC, which allows them, as public institutions set up to fight against
discrimination and to promote equality, to exercise this function in courts as
well. The remarkable fact is that this concession doesn’t derive from their
status as victims of discrimination, as normality requests.

Equality bodies in Europe have developed and implemented different
legal actions, depending on many internal and external factors characterizing
their functioning. Therefore, several are the legal procedures that these
bodies can advance in courts, thus constituting a wide set of legal instruments
which best characterize their fight against both individual and structural
disparities which weaken our societies (Pirker, 2022). More precisely,
equality bodies shall appear in court in different circumstances, as indicated
directly by article 10 of the new directives: firstly, as explicated in the second
paragraph, they can issue amicus curiae observations to courts as experts in
equality law, in this case not taking the side of any party (Lantschner, 2020);
secondly, as written in the fourth paragraph and observed above, they can
act in court proceedings to defend and guarantee the correct enforcement of
their legally binding decisions. And lastly, the third paragraph enumerates
a series of other circumstances in which these organs can appear in court:
first of all, they can initiate court proceedings on behalf of one or several
victims, by employing their own staff or lawyers paid for the job; secondly,
they can participate in support of one or several victims, taking the side of a
party with the aim to obtain particular outcomes; and lastly, they can initiate
court proceedings in their own name to defend the public interest, both
with identifiable or no identifiable victims (depending on national criteria
for their legal standing) and by opting for class actions or actio popularis
(Micov¢inova, 2022; El Morabe, 2022), thus playing a proactive role in the
fight against discrimination which harms the rights and interests of entire
groups of persons.

As a matter of fact, further specifications concerning the legal standing
of equality bodies were absolutely necessary to be developed and included
in the new legislation and the fact that the two directives both provide for
specific regulation in the field is of pivotal importance. This is also due to a
series of challenges and risks which strongly affect the enforcement of legal
actions lodged by equality bodies, which derive from the already mentioned
vague guidance provided by legislation until now. In particular, limitations
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of economic resources influence the choice of equality bodies to recur to
litigation, given the high costs; similarly, high costs may induce equality
bodies to recur only to strategic litigation, thus impacting negatively on the
“quantity” of proceedings, while preferring “quality” of them; besides, the
general lack of internal planning of litigation can be also highlighted in the
work of the bodies, thus requesting strategies to build a balance in the forms
of support granted to victims; and lastly, given the scarce awareness of these
bodies and their competencies, building trust among victims is even more
complicated.

4. Equality bodies’ cooperation and consultation with other actors

The fight against discrimination, in order to be coherent and effective,
must be conducted at different levels, by several actors and in multiple areas
that mark the lives of people involved. Equality bodies, where well organised
and supported, are playing a significant role in this field, especially thanks to
their capacity to build connections and start collaborations with several other
actors engaged in the same fight against discrimination. For this reason, they
have been sometimes renamed “equality hubs”, thus capable of connecting
different actors and allowing mutual learning and coherent action, bringing
the fight against discrimination to a systemic level (Benedi Lahuerta, 2021;
Crowley, 2018).

The original legislation, through article 11 ofthe Racial Equality Directive,
only provided for the encouragement of social dialogue and cooperation
between social partners and NGOs, without mentioning the involvement
of equality bodies in these partnerships. Conversely, it appears that the
new directives have bridged this gap, especially due to the introduction of
article 14 (titled “Cooperation”) and article 15 (titled “Consultation”). In
this scenario, collaboration is explicitly allowed and suggested at all levels
(locally, regionally, nationally, and even at the EU and international levels),
alongside the involvement of both public and private actors, thus including
all actors who play a role in the fight against discrimination in the society.

5. Final remarks

The study of the two new directives adopted by the European Union on
the organization and functioning of equality bodies, namely Dir. 1499/2024/
EU and Dir. 1500/2024/EU, has helped to decipher the role that these bodies
should play in the fight against discrimination following profound renewals.
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As a matter of fact, the directives represent a significant step forward in
trying to improve the still too varied and generally disappointing conditions
characterising contemporary equality bodies. Clearly, the effectiveness of the
change can only be assessed at a later stage, once national implementation
has taken place and is effective.

On the one hand, it is possible to expect that, for some Member States, the
required adjustments to the new standards will be almost insignificant, given
the positive results already achieved in this area and their progressive nature.
For other States, the adaptation process will be more complex and will involve,
in the first place, the revision of political priorities at the Government level,
so as to ensure the recognition of an appropriate engagement to the cause.
Probably, where the new European legislation has failed to arrive, progressive
States will arrive first, thus continuing to provide an example to follow for
those who experience difficulties and for the European institutions themselves.

As a whole, the new legislation allows equality bodies to fight
discrimination on a systemic and multi-level basis, thanks to the provision of
functions and tools aimed both at preventing discrimination and remedying
it. Likewise, the opportunity to choose between different instruments
constitutes an attempt to mediate the same variety of political, legal and
social cultures that characterise the European Member States.

In the end, the European institutions have sought to build a cohesive
structure of actors, reserving a central role for equality bodies, with the
ultimate aim of fighting discrimination at all levels.
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