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The Lion, the Donkey and the Fox 
Social Inequality between Spouses in Catholic Marriage Regulations 
(16th–17th Centuries)

Fernanda Alfieri

This essay aims to explore some of the key issues in marriage law in order to 
address the topic of compatibility between spouses and thus the ideal of a 
good marriage in counter-reformation Catholicism. The sources on which it 
is based are doctrinal texts intended for practical use. In many cases, the doc-
trine in question is jurisprudential in nature, and was generated by discussion 
on specific cases. Sources fundamental to Christian legal thought and practice 
regarding marriage, such as decretals – the letters from pontiffs responding to 
problematic questions from bishops from all over the Christian world begin-
ning in the early centuries –, are part of this genre of text. Another example 
are the collections of “consilia” (plural of “consilium”, i.e. advice) produced by 
jurisconsults on specific court cases. Even commentaries, often called upon 
to answer practical questions by interpreting a single word, never bring us 
into the realm of pure abstraction because for centuries those texts have been 
read by, and functioned to shape the psychology of, actors who decide (as 
experts in the field) about other peoples’ marriages. As is well known, in the 
Christian sphere (and subsequent to Luther’s rebellion, the Roman Catholic 
sphere), male clergy had the main jurisdiction over the institution of mar-
riage. Examining their doctrine entails delving into the guidelines produced 
by these experts, the associated approved worldviews, and the categories used 
to untangle an elusive instance of human complexity that is frequently per-
meated by strong and highly nuanced emotions. Desire, hatred, and fear, but 
also friendship, affection, and agreement are among the many emotional cat-
egories that appear recurrently in the documents presented here. Indeed, the 
text that serves as our point of departure outlines an emotional situation so 
extreme it requires an animal metaphor to describe it effectively.

*	 This publication is funded by the European Union – Next Generation EU, Mission 4, 
Component 2, Investment 1.1, call 1409 of 14/09/2022, within the research project PRIN-
PNRR P20229JXJE “Jewish and Christian Marriages. Rituals, Rights, Interrelations (15th–17th 
Centuries, Papal States),” CUP master J53D2301768 0001, MUR code: P20229JXJE. 
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1.	 The Contractual Bond between Spouses and the Dangers of a 
“Leonine Clause”

The Lion, the Donkey, and the Fox went hunting, and captured a sizeable prey. 
The Lion wanted it to be shared, which the Donkey did. The Lion, scorned, seized 
the Donkey and killed it, then commanded the Fox to divide it. The cunning Fox 
gave a large part of it to the Lion and kept a little one for herself: the Lion, seeing 
this, said to her, ‘Who taught you to divide it so well?’ and the Fox, showing him 
the dead Donkey, said, ‘The misery of this poor Donkey’.1

Aesop’s fable, quoted here through the filter of the Italian scholar Giulio Landi, 
was evoked by the Calabrian prelate and jurist Corrado Pirro (1602–1666) in his 
lengthy treatise on papal dispensations (this concept is defined here below). 
The book, published in the 1740s, was received with great success and was 
reprinted in various European venues until the second half of the 18th centu-
ry.2 The section in which the lion, donkey and fox are invoked discusses dis-
pensations for blood relatives to marry each other, a case debated for centuries 
in canon law and considered an impediment to conjugal union, especially for 
closer degrees of relatedness.3 One reason for an exemption from the impedi-
ment is exemplified by the case of a bride who lives in a very small commu-
nity where no one of equal social standing can be found, except among her 
relatives. As Pirro states, it is “durissimum” (hardhearted) to oblige the bride 
to relocate too far from her original family. This is already an interesting point, 
as it tells us something more about her prerequisites for securing a good mar-
riage. It is thus preferable for her to remain in the vicinity of her family and 
marry a man to whom she is related by degrees of consanguinity than to join 
with someone from another social class. The Aesop fable quoted above serves 
to depict the terrible consequences of the latter type of union between socially 

1	 Author’s translation from Giulio Landi: Favole di Esopo frigio, Naples: [s.e.], 1585, p. 164.
2	 Corrado Pirro: Praxis dispensationum apostolicarum pro utroque foro … Editio in Germania 

prima, alias quarta ab ipsomet auctore  … exornata, Coloniae Agrippinae: sumptibus Petri 
Ketteler, sub signo galli ante s. Paulum, 1678, book 7, chap. 5, § 47, p. 245. The author, from 
Calabria, was the prothonotary apostolic and consultor of the Inquisition for the Kingdom of 
Naples. Book 7 is devoted to dispensations on marriages involving prohibited degrees. It was 
first published in 1641, followed by a dozen reprints until 1770.

3	 The Lateran Council  IV of 1215 had limited impediments based on consanguinity to span 
from the seventh to the fourth degree; the Council of Trent later confirmed these. See Jean 
Gaudemet: Il matrimonio in Occidente, Torino: Società Editrice Internazionale, 1989 (origi-
nal edition Paris 1987), p. 154; James A. Brundage: Law, Sex, and Christian Society in Medieval 
Europe, Chicago: University of Chicago Press, 1990, pp. 355–357, p. 564. For a more recent 
chronology, see Margareth Lanzinger: Administrating Kinship: Marriage Impediments and 
Dispensation Policies in the 18th and 19th Centuries, Leiden / Boston: Brill, 2023.
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unequal subjects and, significantly, likens such differences in social status to 
belonging to different animal species. It suggests that in such cases the spouses 
are of irreducibly different natures, that their mixing causes dramatic reper-
cussions, and the distance between them is unbridgeable.

In commenting on the fable and the unhappy coupling it exemplifies, 
Corrado Pirro uses a definition from the Roman legal system: relations between 
the lion, the donkey and the fox represent a “leonina societas”. This formula 
refers to a company in which one of the members (playing the lion’s part in the 
fable) shares only the losses with the others while keeping all the profits. Even 
some present-day civil codes consider such a situation irredeemably unjust 
and prohibit this form of corporate arrangement (“leonine clause”).

According to Corrado Pirro, this situation can also occur in marriage. The 
jurist, drawing on an established interpretation dating back to Roman law4 
views such radical discrepancy between spouses as an inevitable source of 
injustice. There will always be one who gains while the other ineluctably loses, 
and this is true not only between the spouses themselves but also between 
their respective families. It will give rise to discord in the whole community.

For Pirro and his contemporaries, it makes sense to equate a partnership 
and a married couple within this framework because the bond between hus-
band and wife is itself understood as contractual in nature. The union spouses 
establish at their wedding is the result of an act of will through which both 
consent to a transaction. Doctrine has debated the object of such a transaction 
for centuries; in the Early Modern age, doctrinal thinkers established that the 
nature of the transaction lay in the spouses using each other’s bodies for repro-
ductive purposes and moderating their own concupiscence. Such use is con-
strained by a set of rules governing when, how, and by which of the spouses the 
consummation of the sexual act may be requested and granted. In theory, both 
have the same right to collect the ‘marital debt’ (as the sexual act is called). 
However, in the dense web of norms formulated by canonistic and moral pre-
cepts, the wife always ends up in the position of the party obliged to provide 
something that is demanded of her. The party having the full right to demand 
restitution of the debt (i.e., the sexual act owed to him) is, of course, the hus-
band. This is, very roughly, the normative scaffolding of the only sexual union 

4	 The authority referred to here is the erudite jurist André Tiraqueau: De legibus connubialibus 
et iure maritali, Parisii: apud Odoenum Paruum, in vico Iacobaeo, sub intersigno Lili aurei, 
1546, quarta lex, § 3, p. 46v and quinta lex, §§ 1–36, p. 46v-52v. Regarding the author and his 
intellectual context, see L’Humanisme juridique: aspect d’un phénomène intellectuel européen, 
ed. by Xavier Prévost and Luigi-Alberto Sanchi, Paris: Classiques Garnier, 2022; Giovanni 
Rossi: Incunaboli della modernità: scienza giuridica e cultura umanistica in André Tiraqueau 
(1488–1558), Torino: G. Giappichelli, 2007.
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deemed to be legitimate for centuries. The theoretical core of this arrange-
ment, developed in the 12th century, was further elaborated during the Early 
Modern age within the framework of Spanish Scholasticism, and remained 
valid for approximately 800 years, until the Code of Canon Law was revised 
in 1983.5 In this framework, the voluntary and clearly expressed consent of the 
contracting parties plays a crucial role. As is well known, the Council of Trent 
confirmed in 1563 that consent is an essential requirement for the bond to be 
legitimate.6 This framing ensures that the groom’s and the bride’s individuality 
remain key, at least in theory. Wherever the Council’s decrees were complied 
with, fathers were theoretically excluded from choosing marriage partners 
for their children, thus pointing the spotlight of the matrimonial scene at the 
interior states of its sole protagonists, the bride and groom themselves. Even 
though the Council of Trent deemed a lack of parental approval to be “detest-
able”, it was the sons and daughters who said ‘I do’ and therefore it was solely 
their consciences and bodies that were involved in the choice.7

Early studies of the history of Italian marriage law pointed to this key impor-
tance of individual will in such a life-changing step as an element of Modernity. 
However, twentieth-century historiography has significantly questioned this 
kind of progressive reading, according to which Tridentine legislation inau-
gurated the dawn of a Modernity that finally left space for subjectivity in the 
realm of affective choices. The confirmation of the centrality of individual 
consent is undoubtedly relevant, today’s historians instead suggest, but pri-
marily on a theoretical level. In practice, strong social conditioning persisted 
and families continued to exert a very strong influence.8 Such conditioning 
showed itself not only or necessarily as direct pressure from parents – often 
very violently – forcing their children to marry, but also as a “fact” by vir-
tue of mere membership in a specific social group.9 As we have seen at the  

5	 Marta Madero: La loi de la chair: le droit au corps du conjoint dans l’oeuvre des canonistes 
(XII–XV siècle), Paris: Publications de la Sorbonne, 2015; Edoardo Dieni: Tradizione “iuscor-
poralista” e codificazione del matrimonio canonico, Milan: Giuffré, 1999; Tommaso Gazzolo: La 
giuridicizzazione del sesso, Milan: Mimesis, 2023.

6	 See Gabriella Zarri: “The Decree on Marriage”, in: The Cambridge Companion to the Council 
of Trent, ed. by Nelson  H. Minnich, Cambridge (MA): Cambridge University Press, 2023, 
pp. 242–260.

7	 Gaudemet: Il matrimonio in Occidente, p. 270.
8	 Daniela Lombardi: “Marriage in Italy”, in: Marriage in Europe, ed. by Silvana Seidel Menchi, 

with the collaboration of Emlyn Eisenach, Toronto: University of Toronto Press, 2016, 
pp. 94–121.

9	 For a general perspective, see The Power of the Fathers. Historical Perspectives from Ancient 
Rome to the Nineteenth Century, ed. by Margareth Lanzinger, London / New York: Routledge, 
2015.



43THE LION, THE DONKEY AND THE FOX

beginning of this essay, the very doctrine that posits the centrality of consent 
by the spouses also simultaneously disincentivizes intermingling among dif-
ferent groups. This radically narrows the range of possibilities. A verse from 
Ovid’s Heroides (9, 32) quoted by Corrado Pirro perfectly summarizes this line 
of thought and practice: “would you be wedded happily, wed your equal”.

2.	 Preventing Enmity and Scandal: a Priority

Ovid’s passage repeatedly appears as an adage in Catholic literature on mar-
riage. We also find it in a post-Tridentine classic, the “Disputationes de sancto 
matrimonii sacramento” by Andalusian Jesuit Tomás Sánchez (1550–1610). 
This work, published in three volumes between 1602 and 1605, treats every 
aspect of marriage with unprecedented exhaustiveness and erudition, from 
the formation of the bond to the spouses’ life together and even their sepa-
ration.10 Within this influential reference text of moral theology and canon 
law, the topic of “disparitas in qualitate” (disparity in the spouses’ condition) 
is addressed in the section of the work devoted to the essence of marriage, in 
particular with regard to cases wherein the pontiff may grant a dispensation 
from a marriage if it is “ratum” – but not if it is “consummatum”.

This point requires a technical digression from our part on the prerequisites 
of the discussion, which will also help to frame Pirro’s above-mentioned posi-
tions more precisely: In canon law, a “ratum” marriage is a marriage validly 
contracted between two baptized subjects. A “consummatum” marriage is a 
perfect marriage in the etymological sense of “con-summatum”, i.e. completed, 
brought to supreme perfection through the sexual act. Only a “consummatum” 
marriage enshrines the mystery of the incarnation of Christ, the God who – by 
becoming a human – married the Church to form an inseparable bond with 
it. By virtue of this mystical symbolism, a “ratum” marriage can, unlike a “con-
summatum” one, be broken just as God’s union with an individual soul that 
falls into sin can be broken.11 This is why, in some special circumstances, the 
pope can grant dispensation from a “ratum” marriage but not a “consumma-
tum” one.

10		  For a historiographical update on author and context, see Fernanda Alfieri, “Love, 
Marriage, and Sexuality”, in: A Companion to the Spanish Scholastics, ed. by Harald Braun 
et. al., Leiden / Boston: Brill, 2022, pp. 306–333.

11		  Tomás Sánchez: Disputationum de sancto matrimonii sacramento libri sex, Genuae: apud 
Iosephum Pavonem, 1602, Book 2, Disp. 13, pp. 271–279.
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One further conceptual clarification is needed to contextualize Pirro’s jurid-
ical position, which we approached at the beginning of this article: According 
to Sánchez, dispensing means freeing someone from a law for a just cause.12 
In the case of marriage, the pontiff can grant dispensation when the law from 
which the spouses are to be exempted is not a law of God or of nature. For 
example, the pontiff cannot grant dispensation from monogamy, permitting 
a husband to have multiple wives, or from the first degrees of consanguinity, 
thus allowing marriage between brother and sister or between parent and 
child. Even if the common good were to demand such an arrangement, it 
would generate so much indecency that it would cancel out any benefit to the 
community13. This, too, counts to the criteria for a well-chosen partner: com-
pliance with natural and divine law.

All of these issues have to do with the essence of marriage. One of the essen-
tial qualities of the conjugal union is its indissolubility, and it is while discuss-
ing the reasons for and conditions of such indissolubility that Sánchez also 
comes to address the topic under examination here. The pope can grant dis-
pensation from an unconsummated “ratum” marriage, the theologian asserts, 
if there is a “disparitas in qualitate” between the spouses. What does this mean? 
In this instance, the issue of the spouse’s “qualitas” touches on the essence of 
the person: in fact, the term “qualitas” signifies the individual’s intrinsic way 
of being, including the basic elements determining his or her position in the 
community. In addition to sex (there is no question here that that marriage can 
only take place between a man and a woman), such elements included free vs. 
servant status as well as being Christian or non-Christian (heretic or infidel), 
noble or common, rich or poor, and young or old.

Strikingly, the first just cause for which the pontiff could grant dispensation 
from the bonds of marriage, and the one the theologian evidently considered 
most relevant, was social inequality.14 For this issue, canonical doctrine relied 
on the unquestionable authority of a pope, namely Leo the Great (390–461). 
On being questioned by the bishop of Narbonne about the difference between 
a wife and a concubine, Leo the Great – referring to Roman marriage practice 
in which unequal unions were censured – recommended that slave women 

12		  Tomás Sánchez: Disputationum de sancto matrimonii sacramento  … in hoc tomo con-
tinentur liber octavus, Matriti: apud Ludovicum Sanchez, 1623, Book, 8, Disp. 1,  §§ 1–2, 
pp. 514–515.

13		  Sánchez: Disputationum, Book 8, Disp. 6, §8–9, pp. 545.
14		  Sánchez: Disputationum (ed. Genuae, 1602), Book 2, Disp. 16, §2, p. 287.
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must first be freed in order to become legitimate wives, and the union made 
honest through formalization.15

The decretal did not delve into the affective and psychological details of 
such an unequal union, but later doctrine went on to stigmatize bonds of this 
kind based also on the passions believed to motivate them. We find this repro-
bation in Sánchez: Frequently, he writes, contracting parties belonging to dis-
tant social classes (one noble, the other not) are driven to marry by an “affectio 
caeca” or “levitas”, that is, by a passion that obscures the mind or by ‘superficial’ 
considerations.16 It is worth looking in more detail at these two psychological 
conditions considered contrary to a good marriage. The first, “affectio”, indi-
cates a state of mind underpinned by the Latin verb “ad-ficio”, meaning both 
to touch and to harm. When touched by a passion that completely overtakes 
the person, his or her psychophysical faculties are diminished and damaged. 
According to the psychology of the passions which circulated among Catholic 
theologians of the Early Modern age, all passions have this detrimental effect 
on the person. This supposition was based on the thought of Thomas Aquinas 
(and through Aquinas, Aristotle); however, Aquinas did not demonize the pas-
sions altogether, that is, he did not consider them negative in absolute terms. 
In theory, feeling is not in itself a negative event; it only becomes negative if its 
object is morally reprehensible or if its intensity is so overwhelming as to over-
take reason. At this point, individuals’ actions are aimed solely at satisfying 
that desire or are only driven by that passion, losing sight of the moral purpose 
of their acts.17 This happens in marriage when spouses (particularly husbands) 
approach the other’s body driven by a compelling need for pleasure, which is 
problematic because the act of marriage has a well-defined purpose: to gener-
ate offspring and curb the concupiscence that all human beings have inherited 
from Adam’s and Eve’s original sin. These are the aims of the nuptial union 
which, in theory, all contracting parties should have in mind. For these goals to 
be achieved harmoniously, the spouses must experience a relationship based 

15		  Leo Magnus: Epistolae, Ep. 167, Inquis. 4, in: Patrologiae cursus completus. Editio latina,  
221 vols., ed. by Jacques-Paul Migne, Paris: excudebat Migne, vol. 54, col. 1205.

16		  Sánchez: Disputationum (ed. Genuae, 1602), Book 2, Disp. 16, §2, p. 287.
17		  Anselm Oelz: “Appetites and Emotions (Thomas Aquinas, Summa theologiae, Part  I, 

Question 81, Articles 2–3)”, in: id.: Animal Minds in Medieval Latin Philosophy. A Sourcebook 
from Augustine to Wodeham, Cham: Springer, 2021, pp.  151–156; Nicholas  E. Lombardo: 
“Emotion and Desire in the Summa Theologiae”, in: Aquinas’s Summa Theologiae: A 
Critical Guide, ed. by Jeffrey Hause, Cambridge: Cambridge University Press, 2018, pp. 111–
130; Barbara H. Rosenwein, “Who Cared about Thomas Aquinas’s Theory of the Passions?”, 
in: L’Atelier du Centre de recherches historiques, 16 (2016), n.p., online: http://journals.
openedition.org/acrh/7420.

http://journals.openedition.org/acrh/7420
http://journals.openedition.org/acrh/7420
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on “mutual amicitia” and “concordia”.18 These are the relational and rational 
conditions that should govern marriage in all respects, including its most inti-
mate aspects (we will see in the last section the general assumptions on which 
the ideal of marital harmony is based).

Multiple traditions and lines of thought converge here, and Sánchez sup-
plements these with more recent sources, citing a selection of authors closer 
to his time ranging from doctrinal, “learned” law to practical jurisprudence. 
For example, he references the “prince” of humanist jurists, the French André 
Tiraqueau, whose work features further citations from ancient literature on the 
subject,19 and several authors of legal consultations, such as the Italian Felino 
Sandeo (1444–1503), law professor at the universities of Ferrara and Pisa.20

In his famous collection of “Consilia” (legal consultations), Sandeo discusses 
the case of a soldier from a noble and distinguished family. Momentarily for-
getting his army career, the soldier becomes infatuated with a common born 
maiden and marries her “per verba de presenti” (promising to make her his 
wife). He has no well-defined plan to marry her; he is simply gripped by the 
desire to possess her. However, something in his heart prevents him from tak-
ing the final step and, aware that the consequences of a consummated mar-
riage are irreversible, he does not engage in sexual relations with her. He puts 
off her repeated requests to render the union definitive as a “consummatum” 
marriage, certain of the scandal and dishonor that would ensue. This rela-
tionship is built in gradual steps and, in fact, never ends up being completed 
according to the rules of marriage; it is based on a practice that prevailed for 
centuries, so-called “marriage in stages”, in which the official promise and 
moment of “actual marriage” (consummated by the sex act) often took place 
months, if not years, apart.21 Even though the Council of Trent later sought to 
eradicate this custom, it was still common in Sandeo’s time. Another aspect 
the Council later denounced, as seen above, was the custom of fathers decid-
ing whom their sons or daughters should marry. Sandeo instead held that 
fathers’ opinions should be privileged in order to avoid conflicts which could 

18		  Sánchez: Disputationum (ed. Genuae, 1602), Book 2, Disp. 16, §2, p. 287.
19		  See note 4.
20		  Felino Sandeo: Consilia seu responsa, Venetiis: ad signum iurisconsulti, 1574, Consilium 26, 

§ 20, p. 61. Regarding this author, see the entry by Mario Montorzi, in Dizionario biografico 
dei giuristi italiani (XII–XX secolo), ed. by Italo Birocchi et al., Bologna: il Mulino, 2013,  
vol. 2, pp. 1781–1783.

21		  Daniela Lombardi: Storia del matrimonio, Bologna: il Mulino, 2008. On the marriage of 
soldiers, Mary Elizabeth Ailes: “Camp Followers, Sutlers and Soldiers’ Wives: Women in 
Early Modern Armies (c.1450–c.1650)”, in: A Companion to Women’s Military History, ed. by 
Barton C. Hacker and Marharet Vining, Boston / Leiden: Brill, 2012, pp. 61–92.
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harm everyone involved. This is the rationale behind city statutes requiring the 
permission of family heads (brothers or uncles, in the absence of the father) 
for women to marry, as Sandeo further notes, especially if they are previously 
unwed.

Historical studies have shown that measures to maintain social balance 
by avoiding cross-class marriages varied widely and engaged institutions, 
given the utmost social relevance of marriage (as the Servite Paolo Sarpi 
later wrote, marriage is a “such a principal action in political and economic 
administration”22). Studies on the Republic of Venice – a particularly inter-
esting case given the richness of existing documentation as well as its socio-
political peculiarity – show that, between the 16th and 17th centuries, even 
when young women proved in court that they had been coerced by force into 
marrying a man they did not want, the verdicts never radically challenged 
parental authority.23 From the 1520s onward, marriages were also required to 
be registered at the ancient and prestigious magistracy of the ‘Avogadoria de 
comun’ for patricians and members of the class of “original citizens” who held 
political and administrative power at various levels. Only the offspring of offi-
cially registered marriages could continue to hold the positions reserved exclu-
sively for their fathers. The marriages not included in the registry encompass 
so-called “secret” marriages, that is, ones celebrated without ‘publication’ (an 
announcement made three feast days prior to the wedding) and before two 
witnesses sworn to silence.24 Such unions could be made by episcopal dispen-
sation, and research has shown this recurred in cases where social inequality 
would have made a public marriage impossible. This type of rite, accepted by 
religious authorities and legitimate under canon law but not fully recognized 
by Venetian political and civil authorities, was indeed carried out when it 

22		  Paolo Sarpi: Istoria del Concilio tridentino, ed. by Corrado Vivanti, vol. 2, Torino: Einaudi, 
1974, p. 1612 (my transl.).

23		  Daniela Hacke: “Non lo volevo per marito in modo alcuno. Matrimoni forzati e conflitti 
generazionali a Venezia fra il 1580 e il 1680”, in: Tempi e spazi di vita femminile tra medio-
evo ed età moderna, ed. by Silvana Seidel Menchi, Anne Jacobson Schutte, and Thomas 
Kuehn, Bologna: il Mulino, 1999, pp.  195–224; ead.: Women, Sex and Marriage in Early 
Modern Venice, Aldershot / Burlington, Vt.: Ashgate, 2004. A dramatic testimonial against 
paternal authority is found in the writings of the Benedictine nun Arcangela Tarabotti 
(1604–1652) titled Paternal Tyranny; ed. and transl. by Letizia Panizza, Chicago-London: 
The University of Chicago Press, 2004.

24		  Gaetano Cozzi: “Padri, figli e matrimoni clandestini (metà secolo XVI – metà secolo 
XVIII)”, in: id.: La società veneta e il suo diritto. Saggi su questioni matrimoniali, giustizia 
penale, politica del diritto, sopravvivenza del diritto veneto nell’Ottocento, Venezia: Marsilio, 
2000, pp. 19–64. Concerning Venice, see also Cecilia Cristellon: Marriage, the Church, and 
its Judges in Renaissance Venice, 1420–1545, Cham: Palgrave Macmillan, 2017.
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would have been too scandalous to publicize the union. In this way, marriages 
such as that between the son of a patrician family and a servant girl, for exam-
ple, were made legitimate, which avoided the spouses living in a sinful state 
of concubinage and averted the inevitable objections of the groom’s family. 
There was thus an occult level of conscience in which the two spouses, despite 
their “disparitas in qualitate”, could live in accordance with Church morals and 
law and thereby avoid the sin of bigamy and concubinage. For this reason, this 
type of marriage was also sometimes called a “marriage of conscience”. On an 
individual level, spiritual salvation was safeguarded and on a social level, at the 
same time, the community was protected from scandal.25

In fact, scandal is the second important ‘ingredient’ of the social psychol-
ogy in which marriage is embedded. In the Ancien Régime, scandal was the 
feeling of dismay at the misconduct of others. It was to be avoided because it 
was believed to entail a kind of mimetic automatism: people witnessing mis-
conduct, particularly involving nobility or clergy in prominent positions, were 
almost automatically inclined to do the same – as if people are endowed with 
‘ante-litteram mirror neurons’ that are triggered regardless of their will and 
induce them to imitate the bad behavior of others.26 Given this premise, it was 
important that improper situations be kept out of sight (hence the accepted 
practice of secret or ‘conscience’ marriages) or that marriage bonds be dis-
solved before being consummated.

However, scandal is harmful not only to those witnessing others’ unseemly 
behavior, but also to those performing it directly. A married couple engaged in 
a scandalous mésaillance were expected to suffer under the pressure of other 
people’s disdainful gazes and the relationship be weighed down by a lack of 
social acceptance. They may risk betraying or even killing each other. Giacomo 
Menochio (1532–1697)27, a renowned jurist from Pavia who was a longtime 
professor at the University of Padua and one of the authors cited by Sánchez, 

25		  With the 1741 encyclical Satis vobis compertum, Benedict XIV urged bishops to be more 
cautious in granting dispensations for this type of marriage. See Canones et decreta 
Concilii Tridentini. Ex editione romana anno 1834… assumpto socio Friderico Schulte; 
edidit Aemilius Ludovicus Richter, Leipzig: Bernhardus Tauchnitius, 1853, n. 68, p. 238; 
pp. 546–550.

26		  The problem was particularly tricky when the person involved in the scandal was a mem-
ber of the clergy. See Arnaud Fossier, “‘Propter vitandum scandalum’: histoire d’une caté-
gorie juridique (XIIe–XV e siècle)”, in: Mélanges de l’École française de Rome. Moyen-Age, 
121.2 (2009), pp. 317–348.

27		  Chiara Valsecchi: “Menochio, Giacomo”, in: Dizionario Biografico degli Italiani, 73,  
2009, online: https://www.treccani.it/enciclopedia/giacomo-menochio_(Dizionario- 
Biografico)/.

https://www.treccani.it/enciclopedia/giacomo-menochio_(Dizionario-Biografico)/
https://www.treccani.it/enciclopedia/giacomo-menochio_(Dizionario-Biografico)/
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went so far as to fear the risk of uxoricide as a consequence of such scandal. 
He addresses this when commenting on a case from his own time that he had 
been asked to consult on: a papal dispensation granted to a nobleman from 
Verona. This man, Camillo de Guarienti had impulsively married “per verba 
de presenti” the common born Vienna. Like the soldier in Sandeo’s “consil-
ium”, Camillo had also failed to keep his promise and never consummated the 
marriage, despite Vienna’s exhortations. According to Menochio, there was no 
question that the two should not marry.28

Sánchez’s solution, developed by citing a number of authors including 
Menochio, was – as mentioned above – to grant dispensation to unconsum-
mated marriages between socially unequal spouses. The Jesuit’s opinion pre-
vailed for quite some time. As late as 1879, the Congregation of the Council 
pointed to it as a reference in resolving the unhappy situation of Violantina 
and Francesco, from Albenga in Liguria. 35-year-old Violantina from a wealthy 
family, caught in a moment of wine-fueled drunkenness, was joined in a secret 
marriage ceremony to 24-year-old Francesco, a peasant from a nearby village. 
According to various witnesses, Francesco had hoped to improve his condition 
and become the owner of land that he had, until that point, only cultivated 
laboriously as a farmworker. Her father objected, believing his daughter men-
tally unfit for marriage and evidently fearing Francesco’s entry into the family. 
Upon arrival at the groom’s house, Violantina was unable to bear its poor state 
and no longer wanted to leave her father’s house, refusing any relationship 
with Francesco. This continued for days, weeks, and months, until Francesco 
left for America to escape humiliation before his fellow villagers. Returning 
four years later, he asked to be released from the unfortunate oath made years 
earlier in a small country church, to be able to marry another woman. The dis-
pensation was granted, with “disparitas in qualitate” presented as the primary 
just cause for it allowing it. The enmity resulting from that union had been so 
acute that it had endangered the serenity of the entire community where the 
two unhappy spouses lived.29

28		  Giacomo Menochio: Consiliorum sive responsorum liber quartus, Lugduni: s.e., cum privi-
legio Regis,1586, Consilium nr. 385, p. 433 (432–436). The first volume of Consilia was pub-
lished in 1572.

29		  Thesaurus resolutionum Sacrae Congregationis Concilii  … in causis anno 1879 propositis, 
Romae: ex typographia polyglotta, 1880, p. 34.
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3.	 Defining Conjugal Friendship

And yet what is this friendship between husband and wife, a feeling that should 
ideally unite them but is instead intensely endangered by social inequality? 
In describing the awful future that would have awaited Camillo and Vienna if 
they had married, the above-mentioned jurist Menochio goes so far as to imag-
ine they would have killed each other (more likely, he would have killed her). 
This is the most extreme expression of “inimicitia,” which in essence means 
wanting the opposite of what the other person wants so deeply as to wish to 
annihilate them. Friendship is the contrary of this: wanting what the other 
wants, wishing for that which would benefit them. The authorities referenced 
on this point are Cicero, for whom friendship is “a complete accord on all sub-
jects, human and divine, joined with mutual goodwill and affection” (Laelius 
de amicitia, 20) and Sallustius, according to whom friendship lies in “wanting 
the same, and not wanting the same” (De Catilinae coniuratione, 20, 4). Finally, 
Aristotle in his Nicomachean Ethics (book 8) emphasizes reciprocity as a fun-
damental characteristic of this feeling.30

Menochio was a lay jurist.31 He was not a member of a religious order, unlike 
the Jesuits (such as Sánchez) who looked to Thomas Aquinas as their main 
theological and philosophical authority. While humanistic writers – particu-
larly Erasmus of Rotterdam – theorized conjugal friendship as the foundation 
of the marriage bond,32 no members of the Catholic clergy explicitly wrote 
about conjugal friendship; and, as already mentioned above, it was these cler-
gymen who had a jurisdictional monopoly over marriage. In his “summa” in 
which he discusses thousands of conflictual situations that can arise between 
spouses, Sánchez does not offer a systematic description of an ideal relation-
ship. In a specific section of the treatise devoted to marital debt, he describes 
in detail what a husband and wife can do in terms of intimacy, what degree of 
pleasure is allowed, and what body parts they can touch. Why does the area we 
would call “affective” not receive the same attention? We would like to suggest 
that there are at least three reasons for this.

30		  Menochio, Consiliorum, Consilium nr. 385, §9, p. 433.
31		  Indeed, for an opinion on matters of ecclesiastical privileges, Menochio was excommuni-

cated. See Valsecchi, “Menochio”.
32		  See Isabel Morant Deusa: Discursos de la vida buena: matrimonio, mujer y sexualidad en la 

literatura humanista, Madrid: Cátedra, 2002; Reinier Leushuis: “The Mimesis of Marriage: 
Dialogue and Intimacy in Erasmus’s Matrimonial Writings”, in: Renaissance Quarterly 57.4 
(2004), pp.  1278–1307; and Introduction, in Juan Luis Vives: De officio mariti, ed. by 
C. Fantazzi, Leiden / Boston: Brill, 2006.
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First, because from a moral point of view the sphere of sexual corporeality 
was seen as more dangerous and therefore required more control as well as 
specific regulation. Sexual passion involves the generation and use of semi-
nal substances; the Hippocratic-Galenic view adopted by some moralists – 
including Sánchez – believed these substances were produced by both men 
and women, although with little generative efficacy in the case of women. This 
bodily fluid belongs not to the spouse but rather to the species as a whole, and 
it must not be dispersed or misused. Hence, the need to regulate even kissing, 
hugging, touching, and more or less intense pleasures.

Second, because, as noted above, what spouses consent to when saying “I 
do” is a mutual exchange of rights over each other’s bodies. In the formation of 
the bond, corporeality is central in a way that feelings are not.

Third, and particularly relevant to the questions discussed in this essay, the 
notion of friendship presumes a kind of equality between the two individuals 
involved.33 In the Aristotelian-Thomistic episteme upon which much Catholic 
literature on marriage is built, the marital relationship is instead understood 
as inherently unequal. The fundamental unit on which the entirety of society 
is believed to be based, the marital couple, is organized on the grounds of a 
necessary difference in power between its members. The husband and wife 
are, and must remain, in a relationship based on the man’s primacy over the 
woman. The spouses’ respective natures make them essentially suited to their 
roles, as the former acts in the outside sphere while the latter acts within the 
domestic. This necessary and complementary discrepancy in characteristics 
and roles makes their relationship different from that of animals: while animal 
couples are a model of “natural” sexuality, they stay together solely for repro-
duction and to rear offspring. In contrast, the union between husband and wife 
has additional purposes. In commenting on Aristotle’s Nicomachean Ethics, 
Thomas Aquinas equates conjugal friendship with a “communicatio,” literally 
meaning to accomplish one’s task (“munus”) together (“cum”). The specificity 
of conjugal friendship-communicatio serves to govern both the balance of the 
household and, through it, the balance of the entire community. This is why 
it can be defined as a political and economic relationship. Harmony between 
the spouses thus has an operational purpose: rather than representing an end 

33		  See Maurice Dumas: “Coeurs vaillants et coeurs tendres. L’amitié et l’amour à l’époque 
moderne,” in Histoire des émotions, 1, De l’Antiquité aux Lumières, ed. by Georges Vigarello, 
Paris: Seuil, 2016, pp.  345–359; Friendship: a History, ed. by Barbara Caine, London: 
Equinox, 2009.
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in itself, it serves the proper functioning of the household which in turn deter-
mines the equilibrium of the entire community.34

Order is not only the goal of the marital relationship, but also its very 
foundation. For marriage to function, gender inequality must ideally operate 
within the homogeneity of social belonging. To return to Sánchez’s text, the 
first authoritative reference to reinforce this assertion is the Book of Sirach. 
In chapter 25, 2 it states: “With three things my spirit is pleased, which are 
approved before God and men: The concord of brethren, and the love of neigh-
bors, and man and wife that agree well together”. This harmony (the Latin 
term consentientes referring to spouses renders the idea of “feeling together”, 
cum-sentire), though, can only operate between equals because, as the Book 
of Sirach itself states, “Every beast loveth its like: so also every man him that is 
nearest to himself” (13, 19). Here again we see a parallel with the animal world, 
this time through the Jewish corpus of thought. And, unlike the lion, the don-
key, and the fox evoked at the beginning of this essay, in this case animals offer 
a positive model of conduct in keeping with nature’s rules.

In marriage literature, it is not unusual to find references to the innate wis-
dom of animals, who know (without consciously knowing, but by simply act-
ing) how to conform to the laws governing the cosmos. As early as the first 
half of the 14th century, French Dominican theologian Pierre de la Palud (d. 
1342) wrote that bears and pigeons exchange kisses and hugs to encourage 
mating and thus prepare for the copulation that will lead to the continua-
tion of their species. They do this out of innate obedience to a natural force, 
not the kind of selfish pursuit of pleasure of which only humans are guilt-
ily capable.35 His famous passage is echoed in later moral literature, and we 
also find it in Sánchez’s writing about how spouses should relate to physical 
pleasure in fulfilling the contractual duty of the marital debt. In contrast to 
many contemporary authors, the Jesuit acknowledges that a measured pursuit 
of pleasure is legitimate as long as it fosters reproduction rather than being 
explicitly disassociated from it. And bears and pigeons, with their kissing, are 
the model of a sexuality in harmony with nature.36 In the value system pro-
moted by the Jesuit, however, the idealized evocation of the animal world is 
combined with reference to the philosophical foundations of political order. 

34		  Thomas Aquinas: Sententia libri Ethicorum, Book 8, Lectio 12, online version: https://www.
corpusthomisticum.org/ctc08.html#74253.

35		  Pierre de la Palud: Quartus sententiarum liber, Parisiis: Jean Petit, 1518, dist. 31, q. 3, art. 2, 
p. 158r.

36		  I have dealt with this aspect particularly in Fernanda Alfieri: Nella camera degli sposi. 
Tomás Sánchez, il matrimonio, la sessualità (secoli XVI–XVII), Bologna: il Mulino, 2010.

https://www.corpusthomisticum.org/ctc08.html#74253
https://www.corpusthomisticum.org/ctc08.html#74253
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In Book 8 of Plato’s The Laws, the Athenian Stranger tells the Cretan Cleinias 
that “The friendship which arises from contraries is horrible and coarse, and 
has often no tie of communion”. Such incompatibility, as the Jesuit states, also 
manifests in experience. He uses this term (“experientia”) not to refer to a set 
of situations he has directly engaged in, but instead to a doctrinal common 
sense which “knows”, so to speak, that this is how things work: since unequal 
marriages have unhappy outcomes, for the sake of the “res publica” (we might 
say, civil society) unions should only be formed among equals.37

4.	 Concluding Remarks

The kind of happiness the theologian holds up as an ideal to be achieved is 
a supra-individual type of feeling: it is the absence of social conflict, not the 
emotional fulfillment of each spouse. And yet what do we know about the 
“true” feelings of Camillo and Vienna, Violantina and Francesco, and the mul-
titude of other unequal couples who abound in the normative literature on 
marriage? Unfortunately, all we have are their voices mediated by the institu-
tions in charge of managing their conflicts, and the authors who have turned 
them into “cases” to be resolved and jurisprudence to be consulted. It would 
be very difficult, if not impossible, to recover traces of spontaneous accounts 
of their worldview and affections and come to know the profound driving 
force that momentarily caused them to believe their unions could be formed 
and could function despite their different statuses. Through their stories that 
became cases, however, we can glean a great deal about the values they were 
obliged to adhere to and their underlying psychology. At the top of the list is 
the value of avoiding social tensions, first and foremost by not trespassing the 
borders of status through marriage. In this framework, society itself appears 
highly “emotional” and easy to set off, as if it were ready to explode at any 
moment. The spouses’ subjectivities are relevant not as sentient beings but as 
responsible subjects, acting not to satisfy their own desires but in compliance 
with the needs of an extremely fragile community equilibrium.

37		  Sánchez: Disputationum (ed. Genuae, 1602), Book 2, Disp. 16, §2, p. 287.
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