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INTRODUCTION

The European Union (EU) is proposing herself as a major actor on the
international scene by systematically founding her approach to the reform processes
of rules and procedures of the global economic governance on the realization of the
Sustainable Development Goals (SDGs) of the United Nations (UN) 2030 Agenda.
The EU trade policy thus appears the most articulated, complete and innovative
commercial policy at world level, producing most advanced Preferential Trade
Agreements (PTAs) with highly relevant trade and sustainable development
chapters combining free trade and investment promotion with environmental,
forestry and biodiversity protection, the fight against climate change, the respect of
fundamental rights and the attention to gender and cultural diversity issues, while
developing unilateral tools as the due diligence directive, the carbon border
adjustment mechanism, the deforestation regulation, and tabling most innovative
sustainability documents for the World Trade Organization (WTO) reform process.
Together with the green transition, the EU is also facing the huge challenges of the
economic sanctions against Russia and the energy and food crisis.

The Seed Funding Project “ImprovEUorGlobe - The UN 2030 Agenda in the
EU Trade Policy: Improving Global Governance for a Sustainable New World”,
funded by the Una Europa Alliance, has been implemented in order to provide for
a critical interdisciplinary overview and analysis of the SDGs oriented EU trade
policy, constantly considering the participation of civil society in the shaping and
implementation of the EU trade policy and tools, and the EU ability to play a
significant and influential role in the international political debate to promote
sustainability values in international relations.

ImprovEUorGlobe has involved six Una Europa Universities: Alma Mater
Studiorum — Universita di Bologna, Freie Universitat Berlin, Uniwersytet
Jagiellonski w Krakowie (Jagellonian University in Krakow), University of
Edinburgh, Helsingin Yliopisto (The University of Helsinki) and Universidad
Complutense de Madrid.

The ImprovEUorGlobe Coordinator IS Professor Elisa
Baroncini (University of Bologna), and the ImprovEUorGlobe Chair is Dr. Filippo
Fontanelli (University of Edinburgh). The Academic Leads are Dr. Ana Maria Daza
Vargas (University of Edinburgh), Prof. Genia Kostka (Freie Universitat Berlin),
Prof. Reetta Toivanen (The University of Helsinki), Prof. Piotr Szwedo
(Uniwersytet Jagiellonski w Krakowie), and Prof. Raquel Regueiro Dubra
(Universidad Complutense de Madrid).

Between January and July 2023, the ImprovEUorGlobe Research Team has
realized an ImprovEUorGlobe Webinar Series carried out in all the participating
institutions, and an ImprovEUorGlobe Course in Bologna. It launched a call for
papers for young Una Europa scholars, and the selected papers were delivered in
the ImprovEUorGlobe Workshop held in Bologna on 3-4 July 2023. All the
ImprovEUorGlobe activities have been recorded and uploaded on the dedicated
ImprovEUorGlobe website at the link https://site.unibo.it/improveuorglobe/en .

The rich debate and discussion within the ImprovEUorGlobe Research
Team and with the speakers selected for the ImprovEUorGlobe Workshop
produced the papers we are proud to present here through this open access
publication. The ImprovEUorGlobe e-book is just a first step of a scientific
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INTRODUCTION

collaboration we intend to strengthen and deepen to support the EU in facing the
challenges of the polycrisis currently characterizing international relations, making
international trade and investments major drivers for sustainability, and thus
prosperity, stability, and peace.

We are very grateful to Adv. Klarissa Martins Sckayer Abicalam, who was
the ImprovEUorGlobe research assistant, for the great and precious support she
provided in the realization of all the ImproveEUorGlobe activities, from the
realization of the dedicated website to the editing of this publication, which has
been supported also by Dr. Niccolo Lanzoni, and Ms. Alessandra Quarta and Giulia
Bortino. Heartful thanks have also to be expressed to the research officers of the
Una Europa Secretariat in Leuven / Brussels and the Law Department of the
University of Bologna, together with the administrative staff of all the
ImprovEUorGlobe Universities. Without their very generous and patient support,
the ImprovEUorGlobe Project could not have seen the light, neither be
accomplished. The remarkable and very communicative logos of the
ImprovEUorGlobe project are the precious gift of the experts of the Graphic Design
Office of the University of Bologna. We express our gratitude also to them.

Elisa Baroncini, Ana Maria Daza Vargas, Filippo Fontanelli, Genia Kostka,
Raquel Regueiro Dubra, Piotr Szwedo, Reetta Toivanen

Bologna, Edinburgh, Berlin, Helsinki, Krakow, Madrid, November 2024
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ABSTRACT: The work pays a special attention to the Free Trade
Agreement between the EU and New Zealand (EU- New Zealand FTA)
whose negotiation terminated on 30 June 2022. In February 2023, the
agreement was issued to the Council for signature, paving the way for
its final approval by the European Parliament under art. 207 TFEU in
combination with art. 218 TFEU. Concluded just a week later the
Communication of the European Commission entitled The power of
trade partnerships: together for green and just economic growth, the
EU- New Zealand FTA represents the first attempt to include a
sanctioning mechanism in case of a breach of the TSD provisions. As
stated by the Commissioner for Trade, Valdis Dombrovskis, such a new
FTA «contains the most ambitious sustainability commitments in any
trade agreement every. Nonetheless, the latter also includes some
shortcomings that deserve to be addressed: the scope of application of
the trade sanctions, the procedure for demonstrating an infringement
of the obligations, the nature of the trade sanctions to be imposed.
KEYWORDS: TSD chapters, trade sanctions, EU-New Zealand FTA,
Paris Agreement, proportionality, environmental obligations.

1. Introduction

The European Union (EU), within the framework of the Common
Commercial Policy (CCP) as exclusive competence, is oriented to ensure a
certain balance between interests of liberalisation and protection of values of
a non-commercial naturel. In particular, the European Commission has
exponentially strengthened its commitment to a model of trade functional to
improving the sustainable development objectives set in the UN 2030 Agenda

LW.T. DOUMA, The Promotion of Sustainable Development through EU Trade Instruments,
in Eur. Bus. Law Rev., vol. 28, 2017, p. 197 ff.; C. BEVERELLI - J. KURTZ - D. RAESS (eds),
International Trade, Investment, and the Sustainable Development Goals: World Trade
Forum, Cambridge University Press, Cambridge, 2020; G. ADINOLFI, A Cross-Cutting Legal
Analysis of the European Union Preferential Trade Agreements’ Chapters on Sustainable
Development: Further Steps Towards the Attainment of the Sustainable Development
Goals?, in C. BEVERELLI - J. KURTZ - D. RAESS (eds), International Trade, Investment, and
the Sustainable Development Goals: World Trade Forum, op. cit., p. 15 ff.; M. BRONCKERS,
G. GRUNI, Retooling the Sustainability Standards in EU Free Trade Agreements, in Journal
of Int. Economic Law, vol. 24,2021, p. 25 ff.
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for Sustainable Development?. In the wake of that, in 2015 the European
Commission adopted the Trade for All strategy, arguing the need for an
increasingly close link between trade policy instruments and the objective of
protecting the environment in the context of a value-based agenda®. Later, in
its Communication of 2021 entitled An open, sustainable and assertive trade
policy, the Commission has repeatedly reaffirmed the contribution of
international trade to the objectives of sustainable development but also to the
protection of health and the environment*. These were then consolidated in
the 2022 Communication from the Commission The power of trade
partnerships: together for green and just economic growth®, where the need
to support trade partnerships in such a way as to aim for their more effective
implementation was strongly highlighted, also by virtue of the commitments
undertaken by the Union at international level and consolidated in the
European Green Deal®.

The confirmation of the close and mutual interaction between
sustainable development and CCP also came from the EU Court of Justice in
Opinion 2/15 on the free trade agreement (FTA) between the EU and
Singapore’. In developing its reasoning, the Court argued that the provisions
of the chapters on trade and sustainable development (TSD Chapters) have a
«direct and immediate effect on trade»® when intended to reduce disparities
between partners and to avoid policies that do not respect social and
environmental standards in order to increase trade. Essentially, these
provisions represent a conditio sine qua non for trading with and investing in
the EU®. In other words, by applying art. 31 of the Vienna Convention on the
Law of the Treaties, the provisions on sustainable development should not be

2 The 2030 Agenda for Sustainable Development was adopted by all United Nations Member
States in 2015. It includes 17 Sustainable Development Goals (SDGs), which are an urgent
call for action by all countries of the international community in a global partnership,
including in the field of trade as an engine for inclusive economic growth and poverty
reduction.

3 European Commission, Trade for all: Towards a more responsible trade and investment
policy, COM (2015) 0497 final, 14.10.2015.

4 European Commission, Trade Policy Review - An Open, Sustainable and Assertive Trade
Policy, COM(2021) 66 final, 18.02.2021. For comments, M. COLLI VIGNARELLI, The
European Commission Trade Policy Review: The Effectiveness of Sustainable Development
Chapters in EU FTAs, in European Papers, vol. 6, 2021, p. 1 ff.

S European Commission, The power of trade partnerships: together for green and just
economic growth, COM(2022) 409 final, 22.06.2022.

® European Commission, The European Green Deal, COM(2019)640 final, 11.12.2019.

7 ECJ, Opinion 2/15 of 16 May 2017, Free Trade Agreement with Singapore,
ECLI:EU:C:2017:376. For comments, C. BEAUCILLON, Opinion 2/15: Sustainable Is the
New Trade. Rethinking Coherence for the New Common Commercial Policy, in European
Papers, vol. 2, 2017, p. 819 ff.; M. CREMONA, Shaping EU Trade Policy post-Lisbon:
Opinion 2/15 of 16 May 2017: ECJ, 16 May 2017, Opinion 2/15 Free Trade Agreement with
Singapore, in European Constitutional Law Review, vol. 14, 2018, p. 231 ff.

8 ECJ, Opinion 2/15, cit., point 157. For comments, J. LARIK, Trade and Sustainable
Development: Opinion 2/15 and the EUs Foreign Policy Objectives, in Europe and the
World: A Law Review Blog, 2017; G. GRUNI, Towards a Sustainable World Trade Law? The
Commercial Policy of the European Union After Opinion 2/15 CJEU, in Glob. Trade Cust.
J.,vol. 13,2018, p. 4 ff.; . S. VILLANI, Settling Disputes on TSD chapters of EU FTAs: recent
trends and future challenges in the light of CJEU’s Opinion 2/15, in A. BIONDI - G.
SANGIUOLO (eds), The EU and the Rule of Law in International Economic Relations. An
Agenda for an Enhanced Dialogue, Edward Elgar, Cheltenham, 2021, p. 106 ff.

® ECJ, Opinion 2/15, cit., point 166.
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read in isolation but systemically, as a means of interpreting the scope and
object of the whole agreement and supporting the verification of the
compatibility of national measures with the rules on trade liberalization'®.
The fact that the provisions on trade and sustainable development
permeate the agreements as a whole has contributed to consolidate the idea
that it would be almost counterproductive to provide for coercive mechanisms
and trade sanctions in the event of a breach of the TSD provisions. As a matter
of fact, the Union has generally based sustainable development goals upon a
bilateral system of dialogue and cooperation, rather than the traditional
dispute settlement mechanism operating in relation to the other chapters and
providing for an arbitration procedure. In fact, with the exception of the EU-
Cariforum agreement'!, the disputes arising in connection with the TSD
Chapters respond to a conciliation procedure assigned to a panel of experts
which shall adopt not binding recommendations for the parties in such a way
as to reach a satisfactory settlement of the dispute, but not to a potential
suspension of certain commercial benefits. In recent times, however, a much
more ambitious and assertive approach to dispute settlement as of trade and
sustainable development has been called on several sides, especially by the
European Parliament'?. As a consequence, in the Communication issued in

10 In this regard, it is essential to recall the Panel’s decision in dispute concerning the
Ukraine’s export restrictions on raw timber and sawn wood of ten specific wood species
referred to in the relevant Ukrainian law as «rare and valuable species» and all «unprocessed
timber» for a period of ten years. While the EU invoked the violation of art. 35 of the EU-
Ukraine Association Agreement setting the prohibition on import/export restrictions, Ukraine
argued that the adopted measures were justified by the content of the TSD Chapter (chapter
13). The Panel, however, found that the dispute only concerned the alleged incompatibility
of the Ukrainian legislation with the provisions on the free movement of goods. This
notwithstanding, chapter 13 shapes the relevant context to clarify the scope of the measures
and to assess the applicability of the derogations to the general obligations. See, Final Report
of the Arbitration Panel, Restrictions applied by Ukraine on exports of certain wood products
to the European Union (Ukraine — Wood Products), 11.12.2020. For comments, T. DOLLE —
L. MEDINA, The EU’s Request for Arbitration Under the EU-Ukraine Association
Agreement, in Global Trade and Customs Journal, vol. 15,2020, p. 104 ff.; A. MAKHINOVA
- M. SHULHA, The Arbitration Panel Ruling on Ukraine’s Certain Wood Restrictions under
the EU-UA Association Agreement, in Global Trade and Customs Journal, vol. 16, 2021, p.
355 ff.; 1. POLOVETS, Report of Arbitration Panel in Restrictions Applied by Ukraine on
Exports of Certain Wood Products to the European Union, in Legal Issues of Economic
Integration, vol. 48, 2021, p. 95 ff.

11 The Agreement allows the Parties to submit disputes relating to employment and the
environment under the classic dispute settlement mechanism, consisting in an arbitration
panel. If the Panel finds that the provisions of the Agreement have been violated, the
Appellant Party may take appropriate measures including trade sanctions. M. GALLIE, Le
droit international du travail dans la coopération Européenne au développement. Le cas de
I’Accord Cariforum-CE, in Revue Belge de Droit International, vol. 1, 2009, p. 195 ff..
Moreover, it should be noted that art. 9.4 of the Trade and Cooperation Agreement between
the Union and the United Kingdom, contained in Title XI Level Playing field for open and
fair competition and sustainable development, allows the Parties to impose rebalancing
measures in the event of significant divergences in employment, social, environmental or
climate policies and priorities, or on the control over subsidies that may cause material
impacts over trade and investment. The TCA, however, represents a sui generis agreement,
considered the level of harmonization due to the previous membership of the UK to the
European Union.

2 European Parliament resolution of 5 July 2016 on implementation of the 2010
recommendations of Parliament on social and environmental standards, human rights and
corporate responsibility (2015/2038(INI)), OJ C 101, 16.3.2018.
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2022, it was welcomed a review of certain aspects relating to the
implementation and application of the chapters on trade and sustainable
development in order to enhance the effectiveness of the current engagement-
based approach to TSD. In particular, the Commission proposes the
introduction of a specific monitoring mechanism on the adequate
implementation of the measures provided for in the panel of experts’ report
and, in addition, the possibility of trade sanctions, as last resort instruments,
for material breaches of the Paris Climate Agreement and the ILO
fundamental labour principles®.

Against this background, the present intervention intends to pay a
special attention to the Free Trade Agreement between the EU and New
Zealand (EU- New Zealand FTA) whose negotiation terminated on 30 June
2022, In February 2023, the agreement was issued to the Council for
signature, paving the way for its final approval by the European Parliament
under art. 207 TFEU in combination with art. 218 TFEU. Concluded just a
week later the mentioned Communication, the EU- New Zecaland FTA
represents the first attempt to include a sanctioning mechanism in case of
breach of the TSD provisions. As stated by Commissioner for Trade, Valdis
Dombrovskis, such a new FTA «contains the most ambitious sustainability
commitments in any trade agreement ever»™. Nonetheless, the latter also
includes some shortcomings that deserve to be addressed.

2. The EU-New Zealand FTA: substantive issues on the TSD Chapter

Chapter 19 of the EU- New Zealand FTA, that is the TSD Chapter, binds
the parties to protect and promote both labour and environmental interests, by
recognising that «sustainable development encompasses economic
development, social development and environmental protection, all three
being interdependent and mutually reinforcing» .

In the first place, the Parties agree to observe core labour standards, to
effectively implement the fundamental ILO Conventions and to abstain from
waiving or derogating national labour statutes in order to encourage trade and
investments!’. To this end, each Party shall respect, promote and realise the
principles concerning the fundamental rights at work, namely (a) freedom of
association and the effective recognition of the right to collective bargaining;
(b) the elimination of all forms of forced or compulsory labour; (c) the
effective abolition of child labour; and (d) the elimination of discrimination

13 European Commission, The power of trade partnerships: together for green and just
economic growth, cit., pp. 4 and 11.

14 The text of the Agreement can be found here: https:/policy.trade.ec.europa.eu/eu-trade-
relationships-country-and-region/countries-and-regions/new-zealand/eu-new-zealand-
agreement/text-agreement_en. For preliminary comments, C. CERETELLL, EU — New Zealand
FTA: Towards a new approach in the enforcement of trade and sustainable development
obligations, in EJIL:Talk! Blog of the European Journal of International Law, 28 September
2022.

15 European Commission, Press release, EU — New Zealand Trade Agreement: Unlocking
sustainable economic growth, 30 June 2022.

16 EU-New Zealand FTA, art. 19.1.

" For detailed comments, see L. ORBIE - J. VAN DEN PUTTE, EU Bilateral Trade Agreements
and the Surprising Rise of Labour Provisions, in Int. J. Comp. Labour Law Ind. Relat., vol.
31, 2015, p. 263 ff.; A. TYC, Global Trade, Labour Rights and International Law: A
Multilevel Approach, Routledge, 2021.
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in respect of employment and occupation®®. In addition, each Party shall, with
due regard to national conditions and circumstances, promote through its laws
and practices the strategic objectives of the ILO through which the Decent
Work Agenda is expressed, set out in the 2008 Declaration on Social Justice
for a Fair Globalization®®. In a parallel way, the agreement requires the
incorporation of provisions on the adoption of good practices on corporate
social responsibility, taking into account the main (soft) instruments of
international law, such as the Guidelines approved within the framework of
the OECD, the Tripartite Declaration of Principles on Multinational
Enterprises and Social Policy and the UN Guiding Principles on Business and
Human Rights?.

As of environmental protection, the effective implementation of
multilateral environmental agreements (MEAs) already ratified is requested
and the Parties are committed in exchanging periodically information on their
respective situations. Particular attention is devoted to mutual supportiveness
in the adoption of policies and measures aimed at encouraging circular
economy with a view to increasing sustainable and aware consumption?!. In
addition, the agreement refers to the conservation of the ecosystem and
biodiversity under the Convention on Biological Diversity and the
Convention on International Trade in Endangered Species of Wild Fauna and
Flora (CITES), by also recognising the importance of respecting, protecting,
preserving and maintaining knowledge, innovations and practices of
indigenous peoples and local communities??. To this end, the Parties shall
fight against illegal trade in protected species and, instead, promote the long-
term conservation and sustainable use of biological resources in order to
contribute to the conservation of biodiversity and prevent the spread of
invasive alien species?®. Moreover, the Parties shall cooperate in the
sustainable use of natural resources and in the conservation of forests®* and
marine ecosystems, by refraining — inter alia — from granting or maintaining
harmful fisheries subsidies®.

In line with the commitments taken at the international level, the Parties
then dedicate a specific article to trade and climate change, by recognising
the urgent need to address the latter, as outlined in the Intergovernmental
Panel on Climate Change (IPCC) Special Report on Global Warming of
1.5°C%, In order to comply with the Paris Agreement on climate change and

18 EU-New Zealand FTA, art. 19.3.3.

18 EU-New Zealand FTA, art. 19.3.2.

20 EU-New Zealand FTA, art. 19.12.2. For comments, L. BORLINI, The EU’s Promotion of
Human Rights and Sustainable Development through PTAs As a Tool to Influence Business

Regulation in Third Countries, Bocconi Legal Studies Research Paper, 2018; M. BUSCEMI -
N. LAZZERINI - L. MAGI - D. RUSSO (eds), Legal Sources in Business and Human Rights:

Evolving Dynamics in International and European Law, Brill, 2020.

2L EU-New Zealand FTA, art. 19.5.

22 EU-New Zealand FTA, art. 19.8.3.

23 EU-New Zealand FTA, art. 19.8.

24 EU-New Zealand FTA, art. 19.9.

%5 EU-New Zealand FTA, art. 19.7.

% IPCC, Global Warming of 1.5°C. An IPCC Special Report on the impacts of global
warming of 1.5°C above pre-industrial levels and related global greenhouse gas emission

pathways, in the context of strengthening the global response to the threat of climate change,

sustainable development, and efforts to eradicate poverty, Cambridge University Press,
Cambridge, 2018.
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the pledges concerning the Nationally Determined Contributions (NDCs), it
is explicitly included the obligation «to refrain from any action or omission
that materially defeats the object and purpose of the Paris Agreement»?’.
Specific examples of appropriate intervention by the Parties are then proposed
as follows: (a) to promote the mutual supportiveness of trade and climate
policies and measures, thereby contributing to the transition to a low
greenhouse gas emission, resource-efficient and circular economy and to
climate-resilient development; (b) to facilitate the removal of obstacles to
trade and investment in goods and services of particular relevance for climate
change mitigation and adaptation, such as renewable energy and energy
efficient products and services, for instance through addressing tariff and non-
tariff barriers or through the adoption of policy frameworks conducive to the
deployment of best available technologies; and (c) to promote emissions
trading as an effective policy tool for reducing greenhouse gas emissions
efficiently, and promote environmental integrity in the development of
international carbon markets. Alongside such individual commitments, the
article also indicates a not exhaustive list of interventions the Parties should
perform in cooperation, like policy dialogue to promote best-practices,
technical exchanges on carbon pricing, support in the reduction of greenhouse
gas emissions?®.

Finally, it deserves to be mentioned that the chapter contains a dedicated
trade and gender equality article, which requires to advance gender equality
and women’s economic empowerment and to promote a gender perspective
in the Parties’ trade and investment relationship, in alignment with target 5 of
the UN 2030 Agenda on Sustainable Development and the Ministerial
Conference in Buenos Aires on 12 December 20177,

The content of these provisions, besides being especially novel in
addressing some not common issues, demonstrates that the Parties are strong
promoters of progressive and sustainable development initiatives; however,
the real novelty - not devoid of critical points - is that the entire TSD Chapter
is subject to the agreement’s dispute settlement provisions, as detailed in the
following section.

3. The dispute settlement mechanism applying to trade and
sustainable development: a critical analysis

The general procedure for settling disputes on interpretation and
application of the agreement is set in Chapter 26 of the EU-New Zealand
FTA, which explicitly applies also to the TSD Chapter, thus representing the
Copernican revolution of such an agreement. As usual, such a procedure is
composed of different phases which, interestingly, comprehensively apply to
the TSD provisions by specifying characters and modalities.

At first, the Parties are required to enter into consultations in good faith,
with the aim of reaching a mutually agreed solution®. In disputes concerning
the provisions of the TSD Chapter relating to multilateral agreements or
instruments, the Parties shall take into account the information from the ILO,

27 EU-New Zealand FTA, art. 19.6.3.
28 EU-New Zealand FTA, art. 19.6.5.
2 EU-New Zealand FTA, art. 19.4.
30 EU-New Zealand FTA, art. 26.3.
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relevant bodies or organisations established under MEAs in order to promote
coherence between the work of the Parties and those organisations or bodies.
In this regard, the Parties shall seek advice from those organisations or their
relevant bodies, or any other expert or body they deem appropriate, and also
the views of the domestic advisory groups or other expert advice®.

In case of not activation or failure of the consultation procedure, the
party claiming an infringement of the FTA may request the establishment of
a panel of experts, composed of three panellists to be selected from different
lists of candidates depending on the issue of the dispute®’. The agreement
specifies that for disputes under the TSD chapter, the panellists should be
chosen from the sub-list of individuals having specialised knowledge or being
experts in a) labour or environmental law; b) issues addressed in Chapter 19;
c) the resolution of disputes arising under international agreements.

The panel is asked to make an objective assessment of the facts and the
applicability of the covered provisions in order to provide adequate
opportunities for the development of a mutually agreed solution. For these
purposes, it shall present a first interim report, open to the parties’ comments
within a due timeframe®3, and then a final report that establishes the violation
by recommending certain behaviours to the responsible Party. The latter has
to take any measure necessary to comply promptly with the findings and
recommendations in the final report in order to bring itself in compliance with
the covered provisions. As regards disputes under the TSD Chapter, the Party
complained against shall, no later than 30 days after the delivery of the final
report, inform its civil society mechanism established pursuant to art. 24.6
and the contact point of the other Party established pursuant to art. 19.20 of
the measures which it has taken or which it envisages to take to comply. The
Specialised Committee on Trade and Sustainable Development shall be
responsible for monitoring the implementation of such compliance measures.

If, however, the Party complained against is unwilling or unable to
comply with the final report before the date of expiry of the reasonable period
of time, the complaining Party may take «temporary remedies», consisting of
a claim for compensation or, in extreme cases, a proportional suspension of
the application of other obligations of the Agreement®*. Upon a duly
notification of the measures adopted in compliance with the report and the
agreement, the complaining Party shall terminate the suspension of
obligations within 30 days after the date of delivery of the notification. In
general terms, for any kind of disagreement concerning nature or review of
any measure, the Parties may deliver a written request to the original panel to
decide on the matter. As of TSD provisions, the adoption of these measures
of last resort is expressly linked to the findings contained in the final report.
Indeed, compensation or trade sanctions can be applied when the Panel of
experts has found: 1) a violation of the multilateral labour standards and
agreements or 2) a failure to refrain from any action or omission that
materially defeats the object and purpose of the Paris Agreement®>. Definitely,

31 EU-New Zealand FTA, art. 26.3.6.

32 1t deserves to be stressed that the panellists have also to demonstrate to meet the
requirements set in art. 26.7.

33 EU-New Zealand FTA, art. 26.11.

3 EU-New Zealand FTA, art. 26.16.

3 EU-New Zealand FTA, art. 26.16.2.
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the extension of temporary measures to these circumstances reveals that the
recommendations made in the report should be regarded as legally binding
and that the party should take the necessary actions to comply with them in a
timely manner; otherwise, a mechanism of enforcement could be applied.
Such a procedure, upon which both the Parties have consented, surely
represents a step forward in the strengthening of the TSD provisions in terms
of enforcement. This notwithstanding, three main critical points cannot be
neglected, especially with regard to the protection of environmental interests,
broadly intended.

Firstly, it seems curious that the adoption of trade sanctions is
appropriate as a last resort instrument to promote the compliance with the
Paris Agreement, but not for other multilateral environmental agreements.
This selection seems to betray a kind of hierarchical order, as if to say that the
Paris Agreement is worthy of an enforcement action while the same does not
apply to the other environmental agreements, although their relevance and the
still existing gaps in terms of implementation. In other words, all the
provisions of the TSD chapter (e.g., trade and gender equality, fishing
subsidies, the conservation of biodiversity) can be covered by the dispute
settlement procedure, but the failure to comply with them cannot be
‘sanctionable’ by means of temporary remedies.

Secondly, while recognising the prominence of the Paris Agreement and
the signal behind this choice, it appears difficult to establish the behaviours
that can «materially defeat the object and purpose of the Paris Agreement»
thus allowing the application of temporary remedies. As a matter of fact, the
latter is essentially programmatic in nature thus making quite problematic to
demonstrate an infringement of its provisions in substantive terms. It is
recognised a sort of flexibility in the implementation of the Paris Agreement,
essentially based upon long-term perspectives and a mix of mandatory and
non-mandatory provisions. In particular, it shall be recalled that, according to
art. 4 of the Paris Agreement, NDCs shall «reflect [Parties] highest possible
ambition, reflecting [their] common but differentiated responsibilities and
respective capabilities, in the light of different national circumstancesy.
Moreover, it is necessary to take into account that the TSD Chapter of the EU-
New Zealand FTA expressly mentions the right to regulate, by stressing that
the parties have the right to (a) determine its sustainable development policies
and priorities; (b) establish the levels of domestic environmental and labour
protection, including social protection, that it deems appropriate; and c) adopt
or modify its relevant law and policies*®. Ultimately, the combination between
the programmatic nature of the Paris agreement, on the one hand, and the
Parties’ discretion guaranteed by the right to regulate, on the other one, makes
it quite difficult to imagine situations in which the Parties could really argue
about the goodness of the measures taken internally by the counterparty to
implement the provisions of the Paris Agreement.

Thirdly, it should be recalled the proportional nature of the temporary
remedies. Indeed, according to art. 26.16 of the Chapter setting the dispute
settlement procedure, such a remedies «must not exceed the level equivalent
to the cancellation or impairment caused by the infringement». To confirm
the relevance of this clause, it is also set that «if the Party complained against

3 EU-New Zealand FTA, art. 19.2.
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considers that the notified level of suspension of obligations exceeds the level
equivalent to the nullification or impairment caused by the violation [...], it
may deliver a written request to the original panel [...] to decide on the
matter». This proportionality requirement therefore limits the degree of
intensity of the response and requires that the countermeasure to be applied
is calculated upon the injury caused by the violation. However, one could
wonder: how to calculate the damage suffered by an individual State as a
result of the failure of another State to comply with the Paris Agreement?
How to determine the level of economic injury suffered by a State when we
are talking about a collective interest, such as climate change?

In general terms, these observations reveal that likely neither the Parties
consciously meditated on such potential substantive limits and that, from its
side, the Union was more intent on consolidating that assertiveness recalled
in the last Communication on the future of trade policy, rather than on tracing
an effective enforcement mechanism for securing the implementation of the
TSD chapters.

4. Concluding remarks

The agreement between the EU and New Zealand represents a positive
example of effective implementation of the Sustainable Development Goals
fostered in the 2030 Agenda. It has set a bold precedent for the sustainability
aspects of future FTA negotiations by, inter alia, suggesting the incorporation
of mutually sanctionable commitments to the Paris Agreement as an
important contribution to fulfilling the Union’s leadership ambitions in the
climate space. Moreover, such an orientation underlines the ambition to send
a powerful message which anchors trade and sustainable development from a
substantial point of view, by opening to setting a system of enforcement going
beyond dialogue, cooperation, and best endeavours and providing potential
trade sanctions in case of serious violation of environmental and labour
obligations.

Nonetheless, there are some critical points that cannot be denied and
that could affect the effective application of temporary remedies as of trade
and sustainable chapters. Moreover, it has to be recalled that New Zealand
and the EU share the same awareness about environmental interests as well
as imperatives of sustainable development, but the same cannot be taken for
granted for the other EU trading partners. It is not surprising that this approach
was not followed in the free trade agreement with Chile, which was concluded
in December 2022%, and the more recent agreement with Kenya appears quite
confusing®. In this respect, it is to be expected the orientation taken by the
European Commission in the current negotiations with India and Indonesia,
where is likely some challenges will arise in the light of their national labour
and environmental protection policies. Ultimately, the pathway towards an

3" The text of the Agreement can be found here: https:/policy.trade.ec.europa.eu/eu-trade-
relationships-country-and-region/countries-and-regions/chile/eu-chile-agreement/text-
agreement_en

3 The text of the Agreement can be found here: https:/policy.trade.ec.europa.eu/eu-trade-
relationships-country-and-region/countries-and-regions/east-african-community-eac/eu-
kenya-agreement en

187


https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-regions/chile/eu-chile-agreement/text-agreement_en
https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-regions/chile/eu-chile-agreement/text-agreement_en
https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-regions/chile/eu-chile-agreement/text-agreement_en
https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-regions/east-african-community-eac/eu-kenya-agreement_en
https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-regions/east-african-community-eac/eu-kenya-agreement_en
https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-regions/east-african-community-eac/eu-kenya-agreement_en

VILLANI

assertive but also coherent and thoughtful mechanism of dispute settlement
concerning trade and sustainable provisions is still quite long.
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