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Comparative Remarks on Mutual  
Recognition Instruments of Judicial  
Cooperation in Criminal Matters

Giulia Lasagni, Michele Caianiello and Isadora Neroni Rezende

1 Introduction*

The objective of this Chapter is to give a concise report on some of the most 
relevant trends emerging from a comparative analysis of national legal frame-
works concerning the three cooperation tools studied in this research: the 
European Arrest Warrant ᄬinfra,� ᆑᇳᇵᄙᇵᄭᄕ ƿƩƣ 	ǀƽƺƻƣƞƹ 
ƹǁƣƾƿƫƨƞƿƫƺƹ �ƽƢƣƽ 
ᄬinfra,�ᆑᇳᇵᄙᇶᄭ and the Regulation 2018/1ᇺᇲᇷ ƺƹ Ƥƽƣƣǅƫƹƨ ƞƹƢ ơƺƹƧƬƾơƞƿƫƺƹ ƺƽƢƣƽƾ 
ᄬinfra,�ᆑᇳᇵᄙ5).ሾ

Such mechanisms have been examined from a twofold perspective.
�Ʃƣ ƧƬƽƾƿ ƞƻƻƽƺƞơƩ ƫƾ ƞ ƿƽƞƹƾǁƣƽƾƞƶ ƶƣƨƞƶ ơƺƸƻƞƽƞƿƫǁƣ ƸƣƿƩƺƢƺƶƺƨy. Due to 

the limited remit of this contribution, the analysis does not aim at listing all 
incongruencies in the cooperation framework and practices in the selected 
Member States ᄬ�ulgaria, Croatia, France, Germany, Italy, Poland, Portugal, 
Spain, and the Netherlands)ᄙ �ƹ ƿƩƣ ơƺƹƿƽƞƽy, ƫƿ Ƥƺơǀƾƣƾ ƺƹ ƫƢƣƹƿƫƤǄƫƹƨ ƢƫƦƤƣƽ-
ent normative or jurisprudential approaches that seem to generate or incen-
tivize divergent solutions in the functioning of the examined cooperation 
mechanisms.

In this perspective, ƿƩƣ ơƺƸƻƞƽƫƾƺƹ ƾƣƣƸƾ ƿƺ ƻƺƫƹƿ ƺǀƿ Ʃƺǂ ƫƿ ƫƾ Ƹƺƽƣ ƢƫƦƧƬ-
ơǀƶƿ ƿƩƞƹ ƫƿ ƞƻƻƣƞƽƾ ƞƿ ƧƬƽƾƿ ƨƶƞƹơƣ ƹƺƿ ƺƹƶǄ ƿƺ ƣƹƾǀƽƣ ƞ ƾƸƺƺƿƩ ƞƹƢ Ƥƞƫƽ ơƺƺƻ-
eration but also to deeply understand the causes that impede this outcome, 

* �ƶƿƩƺǀƨƩ ƿƩƣ �Ʃƞƻƿƣƽ ƫƾ ƞ ưƺƫƹƿ ƽƣƥƷƣơƿƫƺƹ ƺƤ ƿƩƣ ƞǀƿƩƺƽs, its drafting is broken down as fol-
lows: �ƫǀƶƫƞ �ƞƾƞƨƹƫ�ᆑᆑ 1; 2; 5; 6 ᄬ�egulation conclusion and general part); Michele Caianiello,� 
ᆑᆑ 4–6 ᄬEIO conclusion)ᄖ 
ƾƞƢƺƽƞ �ƣƽƺƹƫ �ƣǅƣƹƢƣ�ᆑᆑ 3–6 ᄬEѷҍ conclusion). A special thanks 
for his precious suggestions to Antonio Pugliese.

ᇽ �ƺǀƹơƫƶ 
ƽƞƸƣǂƺƽƴ �ƣơƫƾƫƺƹ ƺƤ 13 June 2002 on the European arrest warrant and the surren-
der procedures between Member States; Directive 2014/41/EU of the European Parliament 
and of the Council of 3 April 2014 ƽƣƨƞƽƢƫƹƨ ƿƩƣ 	ǀƽƺƻƣƞƹ 
ƹǁƣƾƿƫƨƞƿƫƺƹ �ƽƢƣƽ ƫƹ ơƽƫƸƫ-
nal matters; Regulation ᄬEU) 2018/1805 of the European Parliament and of the Council of 
14 November 2018 ƺƹ ƿƩƣ Ƹǀƿǀƞƶ ƽƣơƺƨƹƫƿƫƺƹ ƺƤ Ƥƽƣƣǅƫƹƨ ƺƽƢƣƽƾ ƞƹƢ ơƺƹƧƬƾơƞƿƫƺƹ ƺƽƢƣƽs.

https://creativecommons.org/licenses/by-nc/4.0/
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especially when looking not just at every single mechanism, but to the whole 
implementation of mutual recognition tools in the criminal matter.

The second perspective adopted in the research originates from a multi-dis-
ciplinary approach, ƿƩƞƿ ơƺƸƟƫƹƣƾ ƶƣƨƞƶ ƞƹƢ ơƺƸƻǀƿƣƽ ƾơƫƣƹơƣ ƣǃƻƣƽƿƫƾƣ ᄬinfra, 
ᆑ�ᇳ3.2). Thanks to a semantic and textual examination of legal texts, in a pre-
vious research project,ሿ the elaboration of “harmonization indexes” and “heat 
maps” ƟƞƾƣƢ ƺƹ �ƽƿƫƧƬơƫƞƶ 
ƹƿƣƶƶƫƨƣƹơƣ ᄬѷI) technology, ƤƞơƫƶƫƿƞƿƣƢ ƿƩƣ ƫƢƣƹƿƫƧƬ-
cation of similarities and lacunas in the design of implementation measures 
across domestic systems.

This method, ƹƺǂ ƽƣƻƽƺƻƺƾƣƢ ƫƹ ƿƩƣ ƧƬƣƶƢ ƺƤ ưǀƢƫơƫƞƶ ơƺƺƻƣƽƞƿƫƺn, allowed 
for cross-checking the results of traditional legal analysis, trying to bypass, by 
way of automated assessments, some problematic features typical of compara-
tive studies, such as linguistic discrepancies and ontological divergencies.

�Ʃƣ ƽƣƾǀƶƿƾ ƺƤ ƿƩƫƾ ơƺƸƟƫƹƣƢ ƣƦƤƺƽt, as it will emerge, highlight several crit-
ƫơƞƶ ƻƽƺƧƬƶƣƾ ƿƩƞt, on one side, ƾƩƺǂ ƿƩƣ ƢƫƦƧƬơǀƶƿƫƣƾ ƫƹ ƽƣƞơƩƫƹƨ ƣƦƤƣơƿƫǁƣ ơƺƺƻ-
ƣƽƞƿƫƺƹ ƫƹ ƿƩƣ ơƽƫƸƫƹƞƶ ƶƞǂ ƧƬƣƶƢ ƞƹd, on the other, may help trace a potential 
way forward toward a higher level of fairness in these proceedings throughout 
the EU.

2 An Innovative Comparative Methodology: Combining Legal and 
Automated Analysis

The Facilex project adopted an integrated perspective to examine the state of 
play of judicial cooperation in criminal matters in the EU.

This innovative point of view grows upon a semantic analysis and annota-
tion of the legal provisions contained in the three studied mechanisms.

The methodology, developed by computer scientists in cooperation with 
legal experts, takes its cues from the “translation” of legal text into a numerical 
text representation, following a computational approach that exploits Natural 
Language Processing ᄬNL҆) ƿƣơƩƹƫƼǀƣs, which is an application of ѷI technol-
ogies. According to it, text excerpts, such as legal provisions, have been trans-
formed into a vector by which words are represented by numbers.

�Ʃƣ Ƹƞƫƹ ƞƫƸ ƺƤ ƾǀơƩ ƾƣƸƞƹƿƫơ ƞƹƞƶǄƾƫƾ ǂƞƾ ƿƩƣ ƿƽƞơƴƫƹƨ ƺƤ ƞ ƾƫƨƹƫƧƬơƞƹƿ 
ƤƽƣƼǀƣƹơǄ ƺƤ ƺơơǀƽƽƣƹơƣƾ ƤƽƺƸ Ƹƣƽƣ ơƺǀƹƿƾ ƺƽ ƽƣƢǀƹƢƞƹơƫƣs. In other words, 
the output of the methodology does not substitute human analysis, but it sup-
ƻƺƽƿƾ ƫƿ ƫƹ ƿƩƣ ƫƢƣƹƿƫƧƬơƞƿƫƺƹ ƺƤ ƨƞƻƾ ƞƹƢ ƸƫƾƞƶƫƨƹƸƣƹƿs. A common problem 

ᇾ �ƽƺƾƾ�ǀƾƿƫơe, Grant Agreement no. 847346, Giuseppe Contissa, Giulia Lasagni, Michele 
Caianiello, Giovanni Sartor ᄬƣds) Effective Protection of the Rights of the Accused in the EU 
Directives. A Computable Approach to Criminal Procedure Law ᄬ�ƽƫƶl, Leiden, 2022).
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in the use of ѷI for law is the ‘black box’ of the models, ǂƩƫơƩ Ƹƞƴƣƾ ƫƿ ƢƫƦƧƬ-
cult to justify the results. The methodology developed in Facilex, based on an 
analysis that uses explicit and implicit concepts, provides more interpretable 
tools. This means that legal experts can not only see if two regulatory texts are 
similar, but why they are ᄬƺr are not) so, ƟƞƾƣƢ ƺƹ ơƺƹơƽƣƿƣ ƞƹƢ ǁƣƽƫƧƬƞƟƶƣ ơƺƹ-
cepts. This, in turn, represents a possible advantage for legal experts, who can 
reduce the time spent on comparative analysis and focus on the interpretative 
and strategic aspects of the regulations.

The impact of the developed approach can be appreciated on several levels, 
ƤƽƺƸ ƿƩƣ ƾƫƸƻƶƫƧƬơƞƿƫƺƹ ƺƤ ƿƩƣ ǂƺƽƴ ƺƤ ơƺƸƻƞƽƞƿƫǁƣ ƞƹƞƶǄƾƫƾ ƿƺ ƿƩƣ ƻƺƾƾƫƟƫƶ-
ƫƿǄ ƺƤ ƫƸƻƽƺǁƫƹƨ ƿƩƣ ƼǀƞƶƫƿǄ ƞƹƢ ơƺƹƾƫƾƿƣƹơǄ ƺƤ ƹƞƿƫƺƹƞƶ ƫƸƻƶƣƸƣƹƿƞƿƫƺƹƾ ƺƤ 
European legislation.

Indeed, one of the main problems in legal practice is the comparison 
between European legislation and the national regulations that implement it. 
Traditionally, this is a manual and challenging activity, especially if applied on 
a multi-level system, such as the EU.

In this regard, the creation of an “Harmonised Glossary”, enriched with 
implicit notions and relationships between concepts through Large Language 
Models ᄬLL҃), allows for automatic alignment between legislative sources, 
ƩƫƨƩƶƫƨƩƿƫƹƨ Ƣƫƾơƽƣƻƞƹơƫƣƾ ƞƹƢ ƾƫƸƻƶƫƤǄƫƹƨ ƿƩƣ ƫƢƣƹƿƫƧƬơƞƿƫƺƹ ƺƤ ƴƣǄ ơƺƹơƣƻƿƾ 
in national implementations.ቀ


ƺƽ ƿƩƣ ơƺƺƻƣƽƞƿƫƺƹ ƿƺƺƶƾ ƿƩƞƿ ƽƣƼǀƫƽƣ ƫƸƻƶƣƸƣƹƿƞƿƫƺƹ ᄬEѷҍ and EIO) the 
methodology also brought to the development of a “Harmonization Index”, 
that is of the possibility to compare the level of harmonization among Member 
States with an automated approach. �ƺƽƣ ƾƻƣơƫƧƬơƞƶƶy, the Index, which works on 
asymmetric and symmetric metrics to assess the similarity between European 
legislation and national implementations, is a useful indicator to spot harmoni-
zation gaps or a distortion in implementation. �Ʃƫƾ ơƞƹ Ƥƞơƫƶƫƿƞƿƣ ƿƩƣ ƫƢƣƹƿƫƧƬơƞ-
tion of compliance issues with EU law; improve the uniformity of regulatory 
ƫƹƿƣƽƻƽƣƿƞƿƫƺƹƾ Ɵƣƿǂƣƣƹ ƢƫƦƤƣƽƣƹƿ �ƣƸƟƣƽ �ƿƞƿƣs; and support policy makers 
ƞƹƢ ƾǀƻƣƽǁƫƾƺƽǄ ƟƺƢƫƣƾ ƫƹ Ƹƺƹƫƿƺƽƫƹƨ ƿƩƣ ƣƦƤƣơƿƫǁƣƹƣƾƾ ƺƤ ƩƞƽƸƺƹƫƾƞƿƫƺn.

In addition to retrospective analysis of national implementations ᄬex-post), 
the methodology can also be used to assess the degree of harmonisation 
ex-ante, i.e. before a piece of legislation is implemented. This could help 
	ǀƽƺƻƣƞƹ ƞƹƢ ƹƞƿƫƺƹƞƶ ƻƺƶƫơǄ Ƹƞƴƣƽƾ ƿƺ ƞƹƿƫơƫƻƞƿƣ ƿƽƞƹƾƻƺƾƫƿƫƺƹ ƢƫƦƧƬơǀƶƿƫƣs; 
national legislators to write regulations more in line with European law; and 
scholars and jurists to develop predictive models on future implementation.ቁ

ᇿ �ƣe, for more details, infra, Chapter 17.
ሀ �ƽƞơƿƫơƞƶ ƞƻƻƶƫơƞƿƫƺƹƾ ƞƽƣ ƞƶƾƺ ƤƺƽƣƾƣƣƞƟƶƣ Ƥƺƽ ƶƞǂ ƧƬƽƸs, companies and institutions. For law 

ƧƬƽƸs, to obtain support in the comparative analysis of regulations between Member States, 
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3 Comparative Remarks on the Implementation of the EAW

The comparative analysis conducted reveals a contradictory picture of the 
state of implementation of the principle of mutual recognition in the EU, as 
both positive and negative trends can be discerned in the holding of the Eѷҍ 
system.

�ƹ ƿƩƣ ƺƹƣ Ʃƞƹd, national legislators seem to show greater adherence to 
ƿƩƣ ƾƻƫƽƫƿ ƺƤ ƿƩƣ ƤƽƞƸƣǂƺƽƴ Ƣƣơƫƾƫƺƹ ƞƹƢ Ʃƞǁƣ ƣƹƞơƿƣƢ ƾǀƟƾƣƼǀƣƹƿ ƽƣƤƺƽƸƾ ƿƺ 
adjust the national transposition to the European text. The transposition of 
some grounds for refusal, however, remains refractory to this phenomenon, for 
instance, ǂƩƣƹ ƾƻƣơƫƧƬơ �ƿƞƿƣ ƫƹƿƣƽƣƾƿƾ ơƺƸƣ ƫƹƿƺ ƻƶƞǄ ᄬƾuch as for the grounds 
for refusal based on the ne bis in idem principle and the surrender of nationals).

�ƹ ƿƩƣ ƺƿƩƣƽ Ʃƞƹd, the emergence of fundamental rights concerns in the 
Eѷҍ mechanism prompts other issues for EU criminal cooperation. Despite 
the clear position of the ѹҀEҋ on the matter after Aranyosi and Căldăraru, 
the appreciation of this newly established “ground for refusal” ƫƾ Ƽǀƫƿƣ ƾơƞƿ-
tered across the Member States. In particular, the range of fundamental rights 
triggering the non-execution, as well as the threshold to refuse the surrender, 
ƞƽƣ ƺƤƿƣƹ ƫƹƿƣƽƻƽƣƿƣƢ Ƽǀƫƿƣ ƥƷƣǃƫƟƶǄ ƫƹ ƿƩƣ ƹƞƿƫƺƹƞƶ ơƞƾƣ ƶƞw. These positions, 
together with the protective attitude expressed by some Member States in 
the transposition of certain grounds for refusal, continue to represent pitfalls 
for the integrity of the EU mutual recognition system in criminal matters, as 
argued below.

3.1� �ƹƶƼƵơƺ�ƣƶƹ��ƢƣƼƺƞƳხ�ƻƶƾƞƹơƺ��ƹƢƞƻƢƹ��ơƨƢƹƢƵƠƢ�ƻƶ�EU Provisions?
The transposition of the grounds for refusal has been a delicate issue in the 
implementation of the Eѷҍ ѼD across Member States. Concerned about losing 
their competencies in criminal matters, national legislators had often intro-
duced additional grounds for refusal in the national law or transposed them as 
mandatory even where these were formulated as only optional in the European 
text. �Ʃƫƾ ƿƽƣƹƢ ƽƞƫƾƣƢ�ᅬ ƞƹƢ ƾƿƫƶƶ ƽƞƫƾƣs, ƞƾ ƾƩƺǂƹ Ɵƣƶƺǂ�ᅬ ơƺƸƻƶƫƞƹơƣ ƫƾƾǀƣƾ 
with EU law. In fact, the ѹҀEҋ considers that the primacy of EU law precludes 
a national legislation that translates as mandatory a ground for refusal that is 
only considered optional in the framework decision, thus excluding any mar-
gin of appreciation of judicial authorities on the decision to execute the Eѷҍ.ቂ

useful for example for companies with transnational activities; for companies, to achieve 
greater certainty in assessing regulatory compliance in the various European markets.

ሁ �ƞƾƣ C-396/22 Generalstaatsanwaltschaft Berlin [2023] EѹLIᄘEҋᄘѹᄘሜሚሜምᄘማሚሜሣ, paras 19–20; Case  
C-665/20 ҆҆ҋ Local Court Tiergarten v X [2021] Eҋᄘѹᄘሜሚሜማᄘምምሣ.
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�ǁƣƽ ƿƩƣ Ǆƣƞƽs, however, a positive evolution has occurred, which displays a 
greater adherence by several Member States to the principle of mutual recogni-
tion. Some national legislators ᄬƞs in Italy, France, Croatia, and the Netherlands, 
to some extent) have aligned their domestic laws to the framework decision, by 
converting some mandatory grounds for refusal into optional ones.ቃ Moreover, 
in the cases of most blatant mismatches between the European and the 
national text ᄬƤor example, in Italy)ᄕ ƾǀƟƾƣƼǀƣƹƿ ƽƣƤƺƽƸƾ Ʃƞǁƣ ƣǃƻǀƹƨƣƢ ƤƽƺƸ 
the domestic system the grounds for refusal that do not appear in the Eѷҍ ѼD.ቄ

In particular, an interesting example of this phenomenon regards the trans-
ƻƺƾƫƿƫƺƹ ƺƤ ƿƩƣ ƢƺǀƟƶƣ ơƽƫƸƫƹƞƶƫƿǄ ƽƣƼǀƫƽƣƸƣƹƿ ƿƩƞt, more than others in the 
past, has symbolized the preeminence of national sovereignty interests over 
the needs for cross-border cooperation. �Ʃƣ ƧƬƽƾƿ Eѷҍ ѼD transposition in 
some Member States provided the lack of double criminality as a mandatory 
ground for refusal but this has now been converted into a merely optional one 
in some domestic legislations ᄬ
rance, the Netherlands).ቅ �ƿƩƣƽ �ƿƞƿƣƾ Ʃƞǁƣ 
ƴƣƻƿ ƿƩƣ ƽƣƼǀƫƽƣƸƣƹƿ ƞƾ ƞ Ɵƞƾƫƾ Ƥƺƽ ƸƞƹƢƞƿƺƽǄ ƽƣưƣơƿƫƺƹ ƺƤ ƿƩƣ Eѷҍ ᄬ�ortugal, 
Italy)ᄕ ƞƶƿƩƺǀƨƩ ƿƩƫƾ ơƩƺƫơƣ ƸƞǄ�ᅬ Ƥƺƽ ƿƩƣ ƻƞƽƿƫơǀƶƞƽ ǂƺƽƢƫƹƨ ƺƤ �ƽƿ ᇴᄬᇶᄭ Eѷҍ 
ѼD�ᅬ Ƥƞƶƶ ǂƫƿƩƫƹ ƿƩƣ Ƹƞƽƨƫƹ ƺƤ ƞƻƻƽƣơƫƞƿƫƺƹ ƺƤ �ƣƸƟƣƽ �ƿƞƿƣƾ ǂƫƿƩƺǀƿ ƽƞƫƾƫƹƨ 
compliance issues.ቆ

Some notable exceptions, however, still cast doubts on this progressive 
approach of national legislations to the text of the Eѷҍ ѼD. �ƻƣơƫƧƬơƞƶƶy, Spain 
ƞƹƢ �ƺƶƞƹƢ Ʃƞǁƣ ƾƫƨƹƞƶƣƢ ƾƫƨƹƫƧƬơƞƹƿ ơƺƸƻƶƫƞƹơƣ ƫƾƾǀƣƾ ƫƹ ƿƩƣ ƫƸƻƶƣƸƣƹƿƞƿƫƺƹ 
of the grounds for refusal, ƾƻƣơƫƧƬơƞƶƶy, for the provision of additional bases not 
foreseen in the framework decision and the transposition of optional grounds 
as mandatory in the national law.ሾሽ

ሂ  �ƣe, for Croatia, Zlata SurǾeviǰ and others, Chapter 5,�ᆑᇴᄙᇳᄙᇵᄙ ᄬƞlthough, in this case, the 
amendment was prompted by an infringement procedure activated by the European 
Commission); for France, Eleonora Cervellera, Chapter 6,�ᆑᇳᄙᇴᄙᇳᄖ for Italy, Isadora Neroni 
Rezende and others, Chapter 8,�ᆑᇴᄙᇴᄖ for the Netherlands, see Camila Ugaz Heudebert and 
others, Chapter 12,�ᆑᇴᄙᇷᄙᇳᄙ

ሃ  
ƾƞƢƺƽƞ �ƣƽƺƹƫ �ƣǅƣƹƢƣ ƞƹƢ ƺƿƩƣƽƾ ᄬƹ 6)�ᆑᇳᄙ
ሄ  �ƣe, for France Eleonora Cervellera ᄬƹ 6)� ᆑᇳᄙᇴᄙᇳᄙ; for the Netherlands, see Camila Ugaz 

Heudebert and others ᄬƹ 6)�ᆑᇴᄙᇷᄙᇵᄙ
ህ  �ƣƣ ѼѷѹILEҎ Italian national report,�ᆑᇹᄙᇴᄙᇴᄙᇴᄕ ƞǁƞƫƶƞƟƶƣ ƞƿ ኜhttps://site.unibo.it/facilex/en> 

accessed 14 August 2024; for Portugal, Miguel João Costa and others, Chapter 10,�ᆑᇳᄙᇴᄙᇵᄙ In 
fact, while Arts 3 and 4 Eѷҍ ѼD are directly addressed to the executing judicial author-
ities, �ƽƿ ᇴᄬᇶᄭ of the same decision appears to be addressed to the Member States, leav-
ing it up to them to decide on the transposition of the principle of dual criminality into 
national law.

ᇽᇼ  See, for Poland, Wojciech Jasiʌski and others, Chapter 9,�ᆑᇳᄙᇴᄙᇶᄖ for Spain, Ana Maria Neira 
Pena, Chapter 11,�ᆑᇳᄙᇴᄙᇴᄙ

https://site.unibo.it/facilex/en
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Furthermore, ƿƩƣ ơƺƸƻƞƽƞƿƫǁƣ ƞƹƞƶǄƾƫƾ Ʃƞƾ ǀƹǁƣƫƶƣƢ ƾƺƸƣ Ƹƺƽƣ ƾƻƣơƫƧƬơ 
ƫƾƾǀƣƾ ƿƩƞƿ ƿƽƞƹƾǁƣƽƾƞƶƶǄ ƞƦƤƣơƿ ƹƞƿƫƺƹƞƶ ƶƣƨƫƾƶƞƿƫƺƹ ƺƹ ƿƩƣ ƨƽƺǀƹƢƾ Ƥƺƽ ƽƣƤǀƾƞl, 
often as a result of Member States’ historical backgrounds. �ƹ ƿƩƣ ƺƹƣ Ʃƞƹd, 
the transposition of the grounds inspired by the ne bis in idem principle still 
appears to be one of the most problematic across Member States. �ƹ ƿƩƣ ƺƿƩƣƽ 
hand, the refusal of the surrender of nationals and residents by the execut-
ing country is regulated in a very fragmented fashion in EU countries, rais-
ƫƹƨ ƻƽƺƟƶƣƸƾ Ƥƺƽ ƿƩƣ ƻƽƫƹơƫƻƶƣ ƺƤ ƣƼǀƞƶ ƿƽƣƞƿƸƣƹt. �ƺƿƩ ƻƽƺƧƬƶƣƾ ƞƽƣ ƣǃƞƸƫƹƣƢ 
more in detail below.

3.1.1 A Strong Commitment to the ne bis in idem Principle
�Ʃƣ ƫƸƻƶƣƸƣƹƿƞƿƫƺƹ ƺƤ ƿƩƣ ƨƽƺǀƹƢƾ Ƥƺƽ ƽƣƤǀƾƞƶ� ᅬ ƟƺƿƩ ƸƞƹƢƞƿƺƽǄ ƞƹƢ 
ƺƻƿƫƺƹƞƶ�ᅬ ƫƹƾƻƫƽƣƢ ƟǄ ƿƩƣ ne bis in idem suggests that the principle still bears 
great importance in Member States’ legal cultures. Except for the Netherlands, 
which inadvertently transformed the relevant ground for refusal from man-
datory into optional in 2021,ሾሾ many Member States ᄬƤor example, Germany, 
Poland, and Spain) have transposed the optional grounds of refusal based on 
the ne bis in idem ᄬ�ƽƿƾ ᇶᄬᇵᄭ and ᇶᄬᇷᄭ Eѷҍ ѼD) as mandatory, thus betraying the 
spirit of the EU text.ሾሿ

Following a similar trend, other Member States have extended the scope 
of the mandatory ground for refusal in the framework decision ᄬ�ƽƿ ᇵᄬᇴᄭ Eѷҍ 
ѼD) in the national transposition, sometimes including situations that would 
have entailed judicial discretion by the executing authorities, rather than an 
automatic rejection of the warrant.

This is the case, for instance, of Italy, which has included judgements of no 
grounds to proceed ᄬsentenze di non luogo a procedere) into the list of decisions 
ƿƩƞƿ ƾƞƿƫƾƤǄ ƿƩƣ ƽƣƼǀƫƽƣƸƣƹƿ ƺƤ ᅸƧƬƹƞƶƶǄ ưǀƢƨƣd” under �ƽƿ ᇵᄬᇴᄭ Eѷҍ ѼD.ሾቀ Despite 
some ambiguities on the right framing of such decisions between national and 
EU law,ሾቁ it should be borne in mind that judgements of no grounds to pro-
ceed never become ᅸƧƬƹƞl” under Italian procedural law, even when they are no 

ᇽᇽ  Camila Ugaz Heudebert and others ᄬƹ 6)�ᆑᇴᄙᇷᄙᇶᄙᇳᄙ
ᇽᇾ  See, for Germany, Anna Albrecht and Anne Schneider, Chapter 7,�ᆑᇳᄙᇴᄙᇴᄙᇵ ᄬǂhere, how-

ever, the transposition of �ƽƿ ᇶᄬᇵᄭ Eѷҍ ѼD as a mandatory ground for refusal is not seen 
as problematic by the Authors); for Spain, Ana Maria Neira Pena ᄬƹ 10)�ᆑᇳᄙᇴᄙᇴᄙ ᄬƽeferring 
to both �ƽƿƾ ᇶᄬᇵᄭ and ᄬᇷᄭ Eѷҍ ѼD); for Poland, Wojciech Jasiʌski and others ᄬƹ 10)�ᆑᇳᄙᇴᄙᇶᄙ 
ᄬƽeferring to �ƽƿ ᇶᄬᇷᄭ Eѷҍ ѼD only).

ᇽᇿ  Isadora Neroni Rezende and others ᄬƹ 6)�ᆑᇴᄙᇴᄙ
ᇽሀ  In fact, the ѹҀEҋ has considered Italian judgements of no ground to proceed as ᅸƧƬƹƞƶ 

judgements” barring further prosecution in the EU under Art 54 of the Schengen 
Convention, see Case C-398/12 M [2014] EѹLIᄘEҋᄘѹᄘሜሚማሞᄘማሚሟሡ.
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longer subject to appeal, meaning that the case can always be reopened when 
new evidence comes to light. In this sense, the judgements of no grounds to 
proceed appear more in line with the concept of a ᅸƧƬƹƞl” judgement that has 
Ɵƣƣƹ ƻƞƾƾƣƢ ǀƻƺƹ ƿƩƣ ƽƣƼǀƣƾƿƣƢ ƻƣƽƾƺƹ ƫƹ ƞ �ƣƸƟƣƽ �ƿƞƿƣ ƞƹƢ ƿƩƞƿ ƻƽƣǁƣƹƿƾ 
further proceedings. Under �ƽƿ ᇶᄬᇵᄭ Eѷҍ ѼD, such decisions can only serve as 
a basis for an optional refusal; therefore, the transposition of this ground for 
refusal cannot be considered satisfying in this respect. Likewise, in Poland and 
Spain, the scope of the ne bis in idem exception has been broadened in the 
national transposition. �ƻƣơƫƧƬơƞƶƶy, ƧƬƹƞƶ Ƣƣơƫƾƫƺƹƾ ƺƤ ƿƩƫƽƢ ơƺǀƹƿƽƫƣƾ Ʃƞǁƣ Ɵƣƣƹ 
ƫƹơƶǀƢƣƢ�ᅬ ƞƶƺƹƨƾƫƢƣ ƿƩƺƾƣ ƺƤ EU �ƣƸƟƣƽ �ƿƞƿƣƾ�ᅬ ƞƸƺƹƨ ƿƩƺƾƣ ƿƩƞƿ ƿƽƫƨƨƣƽ 
a mandatory refusal of the warrant, although these can serve only as optional 
grounds according to the framework decision ᄬ�ƽƿ ᇶᄬᇷᄭ Eѷҍ ѼD).ሾቂ

Against this background, the tendency to extend the outreach of the ne bis 
in idem as a ground for refusal appears to be a critical issue across Member 
States and represents an interesting exception to the phenomenon of progres-
sive alignment of national transposition laws to the Eѷҍ ѼD.

3.1.2 Historical Resistance and Discrimination Issues in the Surrender 
of Nationals and Residents

Another common ᄬƞnd problematic) trend in the implementation of the 
grounds for refusal concerns the surrender of nationals and residents in the 
executing State, as provided by �ƽƿ ᇶᄬᇸᄭ Eѷҍ ѼD.

�ƽƫƨƫƹƞƶƶy, the adoption of the framework decision raised issues regard-
ing the constitutional provisions of some Member States ᄬ�roatia, Poland, 
Germany) that, for historical reasons, forbade the extradition of their nation-
als. In Croatia, for example, the removal of the complete ban on the extradi-
tion of Croatian citizens foreseen in the Constitution was a benchmark in the 
country’s negotiations to accede to the EU.ሾቃ In Poland as well, constitutional 
amendments were necessary to allow the surrender of Polish nationals to 
other EU States, although some obstacles to the execution of Eѷҍs were kept 
for these situations.ሾቄ Similarly, Germany has introduced narrow exceptions to 
the constitutional ban on the extradition of its citizens, which are to be strictly 
interpreted by the judiciary.ሾቅ

ᇽሁ  See, for Poland, Wojciech Jasiʌski and others ᄬƹ 10)�ᆑᇳᄙᇴᄙᇶᄙ; for Spain, Ana Maria Neira 
Pena ᄬƹ 10)�ᆑᇳᄙᇴᄙᇴᄙ

ᇽሂ  Zlata SurǾeviǰ and others ᄬƹ 6)�ᆑᇴᄙᇳᄙᇳᄙ
ᇽሃ  Wojciech Jasiʌski and others ᄬƹ 10)�ᆑᇳᄙᇴᄙᇳᄙ
ᇽሄ  Anna Albrecht and Anne Schneider ᄬƹ 12)�ᆑᇳᄙᇴᄙᇴᄙᇶᄙ
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Still to this day, ơƫƿƫǅƣƹƾ ƫƹ ƾƺƸƣ ƺƤ ƿƩƣƾƣ ơƺǀƹƿƽƫƣƾ ƞƽƣ ƞƦƤƺƽƢƣƢ ƻƽƣƤƣƽƣƹƿƫƞƶ 
treatment in the Eѷҍ mechanism. In Poland, for example, the national law 
ƽƣƼǀƫƽƣƾ ƿƩƞƿ ƿƩƣ ƢƺǀƟƶƣ ơƽƫƸƫƹƞƶƫƿǄ ƽƣƼǀƫƽƣƸƣƹƿ ƫƾ ƞƶǂƞǄƾ ƽƣƾƻƣơƿƣƢ ǂƩƣƹ ƿƩƣ 
surrender of a Polish national is at stake, even if the warrant concerned one of 
ƿƩƣ ᇵᇴ ơƞƿƣƨƺƽƫƣƾ ƺƤ ƺƦƤƣƹơƣƾ ƺƤ �ƽƿ ᇴᄬᇴᄭ Eѷҍ ѼD.ሾቆ Moreover, �ƽƿ ᇶᄬᇸᄭ Eѷҍ is 
transposed as a mandatory ground for refusal for Polish citizens and refugees, 
and as an optional one for other residents, despite this distinction not being 
made in the European text.ሿሽ In Germany, the regulation of the surrender of 
nationals and other EU or third-country ơƫƿƫǅƣƹƾ ƞƻƻƣƞƽƾ ƣƼǀƞƶƶǄ ƾơƞƿƿƣƽƣd. For 
instance, the surrender of nationals is forbidden unless the issuing State can 
claim a substantial ᄬƸainly territorial) ƶƫƹƴ ǂƫƿƩ ƿƩƣ ơƺƸƸƫƾƾƫƺƹ ƺƤ ƿƩƣ ƺƦƤƣƹơƣ 
and promises to transfer the person back for the enforcement of the sentence. 
While the appreciation of the issuing State’s substantial link with the crime 
allows for some judicial discretion, the refusal of surrender is considered man-
ƢƞƿƺƽǄ ƫƤ ƿƩƣ ƞƟƺǁƣƸƣƹƿƫƺƹƣƢ ƽƣƼǀƫƽƣƸƣƹƿƾ ƞƽƣ ƹƺƿ Ƹƣt.ሿሾ The same ground 
for refusal is provided as thoroughly optional for EU citizens, whose surrender 
is thus subject to a wider margin of appreciation. While this judicial discretion 
is per se compatible with �ƽƿ ᇶᄬᇸᄭ Eѷҍ ѼD, the unfavorable treatment of EU 
citizens in comparison with German nationals raises issues for the principle 
of non-discrimination.ሿሿ Likewise, the surrender of third-country nationals, 
habitually resident in Germany, is permitted even without a substantial link of 
the crime to the issuing State but can be refused if their interests to remain in 
the country prevail. In this case, the decision on surrender is partly delegated 
to the executive authorities, a circumstance that further underlines the dis-
cretionary nature of the assessment. Unsurprisingly, the criteria according to 
which the interests of the foreign citizen not to be surrendered prevail remain 

ᇽህ  Wojciech Jasiʌski and others ᄬƹ 10)�ᆑᇳᄙᇴᄙᇵᄙ
ᇾᇼ  Ibid�ᆑᇳᄙᇴᄙᇶᄙ
ᇾᇽ  To be true, section 80 I҈ѽ is very complex and allows the judge, in certain cases, to per-

form a balancing of the interests of the German national not to be surrendered and the 
interests of the issuing State to prosecute him or her. Although this leaves the judge some 
room for manoeuvre, from the theoretical point of view the balancing is still a condition 
for a pre-determined ơƺƹƾƣƼǀƣƹơe: ƫƤ ƿƩƣ ưǀƢƨƣ ƧƬƹƢƾ ƿƩƞƿ ƿƩƣ ƫƹƿƣƽƣƾƿƾ ƺƤ ƿƩƣ �ƣƽƸƞƹ 
ơƫƿƫǅƣƹ Ƣƺ ƹƺƿ ƻƽƣǁƞƫƶ ƞƹƢ ƿƩƣ ƺƿƩƣƽ ƽƣƼǀƫƽƣƸƣƹƿƾ ƺƤ ƿƩƣ ƻƞƽƞƨƽƞƻƩ ƞƽƣ Ƹƣt, the judge is 
obliged to allow the surrender. See Anna Albrecht and Anne Schneider ᄬƹ 12)�ᆑᇳᄙᇴᄙᇴᄙᇶᄙ

ᇾᇾ  Nonetheless, EU ơƫƿƫǅƣƹƾ ƞƽƣ ƿƽƣƞƿƣƢ ƿƩƣ ƾƞƸƣ ƞƾ �ƣƽƸƞƹ ƹƞƿƫƺƹƞƶƾ ƺƹƶǄ ƞƤƿƣƽ ƧƬǁƣ ơƺƹƾƣơ-
utive years of being legally resident in Germany, in accordance with the indications of the 
ѹҀEҋ in Wolzenburg ᄬƾee Case C-123/08 Wolzenburg [2009] EѹLIᄘEҋᄘѹᄘሜሚሚሣᄘሠማሠ; see also 
OLѽ Frankfurt a.M., decision of 08.12.2016, BeckRS 2016, 13556).
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unclear, although they often refer to external factors such as the person’s lan-
guage skills, his or her work, and family ties.ሿቀ


ƿ ƫƾ ǀƹơƶƣƞƽ ǂƩƣƿƩƣƽ ƿƩƣƾƣ ƢƫƦƤƣƽƣƹơƣƾ ƫƹ ƿƽƣƞƿƸƣƹƿ ƽƞƫƾƣ ơƺƸƻƶƫƞƹơƣ ƫƾƾǀƣƾ 
with �ƽƿ ᇶᄬᇸᄭ Eѷҍ ѼD per se, but they surely undermine the respect of the EU 
principle of non-discrimination. Under this principle, some Member States 
have progressively amended provisions allowing for the surrender of nation-
als and other citizens legally resident in their territory, following the positive 
trend described above. In Italy, for example, the scope of the domestic provi-
sion transposing �ƽƿ ᇶᄬᇸᄭ Eѷҍ ѼD has been extended multiple times under 
ƿƩƣ ƫƹƥƷǀƣƹơƣ ƺƤ ƿƩƣ �ƺƹƾƿƫƿǀƿƫƺƹƞƶ �ƺǀƽƿ ƞƹƢ ƿƩƣ ѹҀEҋ, and now covers both 

ƿƞƶƫƞƹ ơƫƿƫǅƣƹƾ ƞƹƢ ƺƿƩƣƽ ƻƣƽƾƺƹƾ ƶƣƨƞƶƶǄ ƽƣƾƫƢƫƹƨ ƫƹ 
ƿƞƶǄ Ƥƺƽ ƧƬǁƣ ơƺƹƾƣơǀƿƫǁƣ 
years ᄬƞƶƿƩƺǀƨƩ ƿƩƫƾ ƽƣƼǀƫƽƣƸƣƹƿ ƫƾ ƞƾƾƣƾƾƣƢ ƢƫƦƤƣƽƣƹƿƶǄ ƫƹ ơƞƾƣ ƶƞw).ሿቁ In both 
instances, the refusal is only optional, in accordance with the text of the frame-
work decision. In the Netherlands, the surrender of nationals was strictly pro-
ƩƫƟƫƿƣƢ ǀƹƶƣƾƾ ƾƻƣơƫƧƬơ ƨǀƞƽƞƹƿƣƣƾ ǂƣƽƣ ƨƫǁƣƹ ƟǄ ƿƩƣ ƫƾƾǀƫƹƨ �ƿƞƿƣ Ɵǀƿ ƫƾ ƹƺǂ 
subject to judicial discretion after a 2021 reform. According to �ƽƿ ᇶᄬᇸᄭ Eѷҍ 
ѼD and the interpretation of the ѹҀEҋ in Wolzenburg, the surrender of other 
ƹƞƿƫƺƹƞƶƾ ƶƣƨƞƶƶǄ ƽƣƾƫƢƣƹƿ ƫƹ ƿƩƣ ơƺǀƹƿƽǄ Ƥƺƽ ƞƿ ƶƣƞƾƿ ƧƬǁƣ Ǆƣƞƽƾ Ƥƺƶƶƺǂƾ ƿƩƣ ƾƞƸƣ 
regime.ሿቂ �ƻƞƹƫƾƩ ƶƣƨƫƾƶƞƿƫƺƹ ǂƞƾ ƞƶƾƺ ƞƸƣƹƢƣƢ ƫƹ ᇴᇲᇳᇺ ƿƺ ƫƹơƶǀƢƣ ƽƣƾƫƢƣƹƿƾ�ᅬ 
ƟƣǄƺƹƢ ƹƞƿƫƺƹƞƶƾ� ᅬ ƞƸƺƹƨ ƿƩƣ ơƞƿƣƨƺƽƫƣƾ ƺƤ ƻƣƺƻƶƣ ƻƽƺƿƣơƿƣƢ ǀƹƢƣƽ ƿƩƣ 
optional ground of refusal foreseen in �ƽƿ ᇶᄬᇸᄭ Eѷҍ ѼD. Even before that, how-
ever, ƿƩƣ ƢƺƸƣƾƿƫơ ơƞƾƣ ƶƞǂ ƫƹƿƣƽƻƽƣƿƣƢ ƿƩƣ ơƽƫƿƣƽƫƺƹ ƺƤ ƽƣƾƫƢƣƹơƣ Ƽǀƫƿƣ ƟƽƺƞƢƶy, 
also including situations where the person concerned could not prove legal 
residence but only the existence of social, linguistic, family, and work-related 
links with Spain.ሿቃ

�ƹƢƣƽ ƞ ƾƶƫƨƩƿƶǄ ƢƫƦƤƣƽƣƹƿ ƻƽƺƧƬƶe, Croatian judges also express a high com-
mitment to the principle of mutual recognition when it comes to the surren-
der of Croatian nationals. It is the settled case law of the Supreme Court that 
national executing authorities are obliged to order the surrender of Croatian 
citizens to other Member States even where the prosecution or the execution 
ƺƤ ƿƩƣ ƾƣƹƿƣƹơƣ Ƥƺƽ ƿƩƣ ơƽƫƸƫƹƞƶ ƺƦƤƣƹơƣ ƫƾ statute-barred in Croatia, contrary 
to the approach followed in other EU countries.ሿቄ

ᇾᇿ  Anna Albrecht and Anne Schneider ᄬƹ 12)�ᆑᇳᄙᇴᄙᇴᄙᇶᄙ
ᇾሀ  Isadora Neroni Rezende and others ᄬƹ 6)�ᆑᇴᄙᇴᄙ
ᇾሁ  Camila Ugaz Heudebert and others ᄬƹ 6)�ᆑᇴᄙᇷᄙᇴᄙᇳᄙ
ᇾሂ  Ana Maria Neira Pena ᄬƹ 10)�ᆑᇳᄙᇴᄙᇴᄙ
ᇾሃ  Zlata SurǾeviǰ and others ᄬƹ 6)�ᆑᇴᄙᇴᄙᇳᄙ
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3.2 A Fragmented Approach to Fundamental Rights as Grounds 
for Refusal

As widely known, the protection of fundamental rights considerations has 
made inroads in the Eѷҍ cooperation mechanism only at a later stage, impos-
ing itself as a counterbalance to the principle of mutual recognition.ሿቅ After 
some early ѹҀEҋ decisions,ሿቆ it was with Aranyosi and Căldăraru that the risk 
of fundamental rights violations emerged as a ground for refusal of a Eѷҍ. In 
the comparative perspective, the later development of fundamental rights 
considerations in the Eѷҍ system emerges in the fragmentary way in which 
national laws still incorporate this newly established ground for refusal, as well 
as in the way domestic courts approach it. These issues are examined in more 
detail below.

3.2.1 Fundamental Rights Clauses in National Legislation
�ƺƹơƣƽƹƫƹƨ ƿƩƣ ƧƬƽƾƿ ƞƾƻƣơt, most Member States involved in the analysis 
ᄬ�ermany, Spain, Italy, Croatia, Poland, the Netherlands) include in their 
national legislation on the Eѷҍ a general clause about the protection of fun-
damental rights, although this is not always explicitly formulated as a ground 
for refusal.ቀሽ The genesis of such provisions may, however, ƢƫƦƤƣƽ ƞơƽƺƾƾ EU 
countries. In Germany, for instance, a generic clause on the “EU public order” 
already existed in the national legislation but was only later interpreted as 
a basis to introduce fundamental rights risks as grounds for refusal.ቀሾ �ƿƩƣƽ 
Member States ᄬ�roatia, the Netherlands),ቀሿ instead, ƫƹơƺƽƻƺƽƞƿƣƢ ƞ ƾƻƣơƫƧƬơ 
provision on this matter only as a follow-up to Aranyosi and Căldăraru.

Conversely, only a few countries ᄬ�ulgaria, Portugal, and France) do not 
ƫƹơƶǀƢƣ ƞƹǄ ƾƻƣơƫƧƬơ ƨƽƺǀƹƢƾ Ƥƺƽ ƽƣƤǀƾƞƶ ƟƞƾƣƢ ƺƹ ƤǀƹƢƞƸƣƹƿƞƶ ƽƫƨƩƿƾ ƫƹ ƿƩƣƫƽ 

ᇾሄ  �ƹ ƿƩƫƾ ƿƺƻƫc, see inter alia Valsamis Mitsilegas, ‘The Symbiotic Relationship Between 
Mutual Trust and Fundamental Rights in Europe’s Area of Criminal Justice’ ᄬᇴ015) 6 NҀEѹL 
4; Petra Bárd, Sergio Carrera and Marco Stefan, ‘The Judicialisation of the European 
Arrest Warrant: Rule of Law and Fundamental Rights as Preconditions for Merited 
Mutual Trust’ ᄬCEPS, 11 August 2023)ᄕ ኜhttps://cdn.ceps.eu/wp-content/uploads/2023 
/08/Judicialisation-of-the-European-Arrest-Warrant-STREAM-Report.pdf.ኝᏺƞơơƣƾƾƣƢ  
14 August 2024.

ᇾህ  cf, for instance, Case C-399/11 Melloni [2013] EѹLIᄘEҋᄘѹᄘሜሚማምᄘማሚሡ; Case C-396/11 Radu 
[2013] EѹLIᄘEҋᄘѹᄘሜሚማምᄘምሣ.

ᇿᇼ  See, for Croatia, Zlata SurǾeviǰ and others ᄬƹ 6)�ᆑᇳᄙᇴᄙᇴᄙᇳᄙ; for Poland, Wojciech Jasiʌski and 
others ᄬƹ 10)�ᆑᇳᄙᇴᄙᇷᄙ ᄬǂhere, however, the provision about fundamental rights is explicitly 
formulated as a ground for refusal); for Spain, see Ana Maria Neira Pena ᄬƹ 10)�ᆑᇳᄙᇴᄙᇵᄙ

ᇿᇽ  Anna Albrecht and Anne Schneider ᄬƹ 12)�ᆑᇳᄙᇴᄙᇴᄙᇳᄙ
ᇿᇾ  See, for Croatia, Zlata SurǾeviǰ and others ᄬƹ 6)�ᆑᇴᄙᇴᄙᇵᄙᇳᄙ; for the Netherlands, see Camila 

Ugaz Heudebert and others ᄬƹ 6)�ᆑᇴᄙᇶᄙᇴᄙ

https://cdn.ceps.eu/wp-content/uploads/2023/08/Judicialisation-of-the-European-Arrest-Warrant-STREAM-Report.pdf
https://cdn.ceps.eu/wp-content/uploads/2023/08/Judicialisation-of-the-European-Arrest-Warrant-STREAM-Report.pdf
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national law. This “lacuna” does not seem to raise issues in Bulgaria and France, 
where the case law directly considers fundamental rights in surrender deci-
sions, referring to other international obligations ᄬƣᄙƨᄙ, the EѹѾ҈ in Bulgaria)ቀቀ 
or the very text of the framework decision ᄬƫᄙƣᄙ, �ƽƿ ᇳᄬᇵᄭ Eѷҍ ѼD in France).ቀቁ 
The commitment to fundamental rights considerations in France also emerges 
in the provision of a peculiar ground for refusal based on the principle of 
non-discrimination, which forbids surrender when this may expose the person 
to discriminatory treatment in the issuing country ᄬƣᄙƨᄙ, political persecution), 
Ɵǀƿ ǂƩƫơƩ ƧƬƹƢƾ ƹƺ ơƺƽƽƣƾƻƺƹƢƣƹƿ ƫƹ ƿƩƣ ƿƣǃƿ ƺƤ ƿƩƣ ƤƽƞƸƣǂƺƽƴ Ƣƣơƫƾƫƺn.ቀቂ 
�ƫƦƤƣƽƣƹƿƶy, in Portugal, ƿƩƣ ƞƟƾƣƹơƣ ƺƤ ƞƹǄ ƾƻƣơƫƧƬơ ƻƽƺǁƫƾƫƺƹ ƺƹ ƤǀƹƢƞƸƣƹƿƞƶ 
rights may be symptomatic of the lack of such considerations in Eѷҍ proceed-
ings, since no decisions applying the Aranyosi and Căldăraru test have been 
ƫƢƣƹƿƫƧƬƣƢ ƫƹ ưǀƽƫƾƻƽǀƢƣƹơe.ቀቃ

3.2.2 Fundamental Rights Considerations in National Case Law
Concerning the second aspect, despite the established approach of the ѹҀEҋ, 
domestic courts across the examined Member States seem to interpret the risk 
ƺƤ ƤǀƹƢƞƸƣƹƿƞƶ ƽƫƨƩƿƾ ǁƫƺƶƞƿƫƺƹƾ Ƽǀƫƿƣ ƢƫƦƤƣƽƣƹƿƶy. �ƹƶǄ ƫƹ 
ƿƞƶy, Spain, Poland, 
and Croatia, national judges refer explicitly to the Aranyosi and Căldăraru 
test.ቀቄ Conversely, in France and the Netherlands, domestic courts interpret 
ƿƩƫƾ ƨƽƺǀƹƢ ƺƤ ƽƣƤǀƾƞƶ ƫƹ ƞ ƽƞƿƩƣƽ ƥƷƣǃƫƟƶƣ ƤƞƾƩƫƺn, considering that generic 
ƾƿƞƿƣƸƣƹƿƾ ƺƹ ƿƩƣ ƢƣƧƬơƫƣƹơƫƣƾ ƺƤ ƿƩƣ ƫƾƾǀƫƹƨ �ƿƞƿƣ ơƞƹ Ɵƣ ƣƹƺǀƨƩ ƿƺ ƽƣưƣơƿ ƿƩƣ 
execution of the Eѷҍ.ቀቅ �Ʃƫƾ ƞƻƻƽƺƞơƩ�ᅬ ǂƩƫơƩ ƣƶǀƢƣƾ ƿƩƣ ƾƣơƺƹƢ ƻƞƽƿ ƺƤ ƿƩƣ 
Aranyosi and Căldăraru ƿƣƾƿ� ᅬ ƞƽƨǀƞƟƶǄ ƾƣƿƾ ƞ ƶƺǂƣƽ ƿƩƽƣƾƩƺƶƢ ƿƺ ƽƣƤǀƾƣ ƾǀƽ-
render and disproportionally prioritizes fundamental rights over the needs of 
mutual recognition, possibly raising compliance issues with EU law.

A similar trend is also developing in relation to the range of fundamental 
rights that may trigger the application of this ground for refusal. For instance, 
several Member States appear ready to refuse the execution of a Eѷҍ to prevent 
the violation of any fundamental right enshrined in the national constitution. 
This is the case of Germany, where the Constitutional Court has developed a 

ᇿᇿ  Miroslava Manolova and Ekaterina Salkova, Chapter 4,�ᆑᇳᄙᇴᄙᇵᄙ
ᇿሀ  Eleonora Cervellera ᄬƹ 6)� ᆑᇳᄙᇴᄙᇴᄙᇳ ᄬơiting, for example, Cass. Crim., 28 February 2012,  

no. 12-80.744).
ᇿሁ  Eleonora Cervellera ᄬƹ 6)�ᆑᇳᄙᇴᄙᇳᄙ
ᇿሂ  Miguel João Costa and others ᄬƹ 9)�ᆑᇳᄙᇴᄙᇵᄙ
ᇿሃ  See, for Poland, Wojciech Jasiʌski and others ᄬƹ 10)� ᆑᇳᄙᇴᄙᇷᄙ; for Spain, Ana Maria Neira 

Pena ᄬƹ 10)�ᆑᇳᄙᇴᄙᇵᄙ
ᇿሄ  See, for France, Eleonora Cervellera ᄬƹ 6)�ᆑᇳᄙᇴᄙᇴᄙᇳᄙ; for the Netherlands, see Camila Ugaz 

Heudebert and others ᄬƹ 6)�ᆑᇴᄙᇶᄙᇵᄙ
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right to reject the surrender, if this would infringe the constitutional rights and 
thus threaten the identity of the Constitution ᄬƾƺᅟơƞƶƶƣƢ “Identitätskontrolle”, 
i.e., identity control).ቀቆ In this light, German courts have refused to execute 
a Eѷҍ where this would have entailed a serious violation of fair trial guaran-
tees, ƹƞƸƣƶǄ ƿƩƣ ƽƫƨƩƿ ƺƤ ƞơơƣƾƾ ƿƺ ƞ ƶƞǂǄƣƽ ƺƽ ƺƤ ƞơơƣƾƾ ƿƺ ƿƩƣ ƧƬƶe.ቁሽ Likewise, 
Croatian courts have also included fair trial rights into the list of rights allow-
ing for refusing a Eѷҍ, even if surrender is denied only if this would result in a 
ƥƷƞƨƽƞƹƿ Ƣƣƹƫƞƶ ƺƤ ưǀƾƿƫơƣ ƫƹ ƿƩƣ ƫƾƾǀƫƹƨ �ƿƞƿe.ቁሾ

While the ѹҀEҋ has broadened the categories of rights allowing for rejecting 
a Eѷҍ,ቁሿ similar practices conceal risks for the holding of the mutual recogni-
tion system. Refusals in these circumstances should indeed be limited to the 
most serious violations of fundamental rights, for example, where the surren-
der may expose the person to a real risk of inhumane and degrading treatment 
according to the Aranyosi and Căldăraru test.

However, not all Member States seem to apply this high threshold in the 
application of fundamental rights-based grounds for refusal. An interesting 
example of this interpretative drift is the extensive use of private life consider-
ations to refuse surrender in the French case law and, more recently, in Croatia. 
In fact, ƿƩƣ ƾƣƿƿƶƣƢ ơƞƾƣ ƶƞǂ ƺƤ ƿƩƣ 
ƽƣƹơƩ �ƺǀƽƿ ƺƤ �ƞƾƾƞƿƫƺƹ ƽƣƼǀƫƽƣƾ ƫƹǁƣƾƿƫ-
gating chambers to check in concreto that the surrender of the person does 
ƹƺƿ ƢƫƾƻƽƺƻƺƽƿƫƺƹƞƿƣƶǄ ƞƦƤƣơƿ ƿƩƣ ƽƣƾƻƣơƿ Ƥƺƽ ƿƩƣ ƽƫƨƩƿ ƿƺ ƻƽƫǁƞƿƣ ƞƹƢ ƤƞƸƫƶǄ ƶƫƤƣ 
under Art 8 EѹѾ҈.ቁቀ Likewise, Croatian judges have been recently manifesting 

ᇿህ  BVerfGE 140, 317; see Anna Albrecht and Anne Schneider ᄬƹ 12)�ᆑᇳᄙᇴᄙᇴᄙᇳᄙ
ሀᇼ  OLѽ Karlsruhe BeckRS 2020, 27088; see Anna Albrecht and Anne Schneider ᄬƹ 12)�ᆑᇳᄙᇴᄙᇴᄙᇳᄙ
ሀᇽ  Zlata SurǾeviǰ and others ᄬƹ 6)�ᆑᇴᄙᇴᄙᇵᄙᇶᄙ
ሀᇾ  If in the early case Radu the ѹҀEҋ denied that the violation of a procedural safeguard ᄬƾuch 

as the right to be heard) could ground the refusal of a Eѷҍ, since Aranyosi and Căldăraru 
the Court has progressively widened the range of fundamental rights that can prevent 
the execution of the warrant. In LM ᄬ�ƞƾƣ �ᅟᇴ16/18 ҆҆ҋ LM [2018] EѹLIᄘEҋᄘѹᄘሜሚማሢᄘሟሢሠ), 
for instance, the ѹҀEҋ admitted that the right to a fair trial ᄬƾƻƣơƫƧƬơƞƶƶy, to an independ-
ent and impartial tribunal) could lead to the rejection of a Eѷҍ if the Aranyosi and 
Căldăraru two-fold ƿƣƾƿ ǂƞƾ ƾƞƿƫƾƧƬƣd. After the Covid-19 pandemic, this possibility was 
also extended to the right to health ᄬƾee Case C-804/21 ҆҆ҋ C and CD v Syyttäjä [2022] 
EѹLIᄘEҋᄘѹᄘሜሚሜሜᄘምሚሡ and Case C-699/21 E.D.L. [2023] EѹLIᄘEҋᄘѹᄘሜሚሜምᄘሜሣሟ).

ሀᇿ  Eleonora Cervellera ᄬƹ 6)� ᆑᇳᄙᇴᄙᇴᄙᇳᄙ In particular, the Author refers to a 2010, where the 
Court of Cassation overturned the decision of an investigating chamber that had agreed 
on the surrender of a person who had been living in France for several years, ǂƫƿƩ Ʃƣƽ ƧƬǁƣ 
school-going children, for the theft of a wallet worth 40 euros ᄬ�ass. crim., 12 May 2010, 
no. 10-82.746). In another ruling, ƿƩƣ �ƺǀƽƿ ƺƤ �ƞƾƾƞƿƫƺƹ ơƺƹƧƬƽƸƣƢ ƞƹ ƫƹǁƣƾƿƫƨƞƿƫƹƨ ơƩƞƸ-
ber’s ƽƣƤǀƾƞƶ ƿƺ ƾǀƽƽƣƹƢƣƽ ƞ ǂƞƹƿƣƢ ƻƣƽƾƺƹ ƿƺ �ƣƽƸƞƹǄ Ƥƺƽ ƿƩƣ ƺƦƤƣƹơƣ ƺƤ Ƣƽƫǁƫƹƨ ǂƫƿƩƺǀƿ ƞ 
license, since the execution of the warrant would have caused a disproportionate breach 
of the person’s right to respect for private and family life under Art 8 EѹѾ҈. In fact, the 
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greater attention to the right to private life when deciding whether to execute 
a Eѷҍ, ƽƣƼǀƫƽƫƹƨ ƹƞƿƫƺƹƞƶ ƣǃƣơǀƿƫƹƨ ƞǀƿƩƺƽƫƿƫƣƾ ƿƺ ƞơƼǀƫƽƣ Ƣƞƿƞ ƺƹ ƿƩƣ ƾƻƣơƫƧƬơ 
circumstances of the case ᄬƣᄙƨᄙ, time of residence in Croatia of the surrendee, 
ƿƩƣ ƾƣƽƫƺǀƾƹƣƾƾ ƺƤ ƿƩƣ ƺƦƤƣƹơe, best interests of the children involved) and 
assess whether the surrender would be proportionate to said right.ቁቁ While this 
approach shows more sensitivity to fundamental rights, a systemic oversight 
on the impact on private life of the surrender, such as that applied in France 
and Croatia, Ƣƺƣƾ ƹƺƿ ƾƣƣƸ ƿƺ ƽƣƞƶƫǅƣ ƞƹ ƞƢƣƼǀƞƿƣ Ɵƞƶƞƹơƣ ƺƤ ƾǀơƩ ƹƣƣƢƾ ǂƫƿƩ 
the principle of mutual recognition. In these cases, the judicial assessment 
seems to circumvent the two-fold test of Aranyosi and Căldăraru� ᅬ ƽƣơƣƹƿƶǄ 
ƽƣƞƦƧƬƽƸƣƢ ƟǄ ƿƩƣ ѹҀEҋ in GN also in relation to the right to private and family 
ƧƬƶƣቁቂ�ᅬ ƾƺ ƿƩƣ ƿƩƽƣƾƩƺƶƢ ƿƺ ƽƣƤǀƾƣ ƾǀƽƽƣƹƢƣƽ ƫƾ de facto much lower than that 
ƽƣƼǀƫƽƣƢ ƟǄ ƿƩƣ ѹҀEҋ.

4 Comparative Remarks on the Implementation of the EIO

4.1 Introductory Overview
The national reports show that, so far, the transposition and implementation 
of the EIO D have not given rise to any major problems. Member States have 
transposed the EIO D on time, given that, by 2018, all had adopted the nec-
ƣƾƾƞƽǄ ƞƸƣƹƢƸƣƹƿƾ ƫƹ ƿƩƣƫƽ ƹƞƿƫƺƹƞƶ ƶƣƨƫƾƶƞƿƫƺƹ ƞƾ ƽƣƼǀƫƽƣƢ ƟǄ ƿƩƣ Ƣƫƽƣơƿƫǁe. 
Moreover, no passage has given rise to particularly critical debates, with the 
exception perhaps of Germany, where the transposition law seems to leave 
show little concern for the mutual trust and mutual recognition that should 
characterise the actions of States ᄬƾcholars have not failed to criticise the leg-
islator in this respect).

�ǁƣƽƞƶl, the implementation of the EIO D does not appear problematic. 
This may be due to a few reasons. First, the EIO D was conceived with the 
main problems originating in the Eѷҍ ѼD already in mind. This allowed the 
EU legislator to take them into account and introduce some clauses that were 
missing in the Eѷҍ ѼD. Secondly, the concrete use of this instrument is per-
haps still limited ᄬƞlthough the numbers give hope for a progressive success 
ƞƶƾƺ ƫƹ Ƽǀƞƹƿƫƿƞƿƫǁƣ ƿƣƽƸs: in this regard, the data provided by the Croatian 

person concerned had worked regularly on French territory for several years, shared his 
life with a French woman, and was the father of two children living in France ᄬ�ass. crim., 
5 May 2015, no. 15-82.108).

ሀሀ  Zlata SurǾeviǰ and others ᄬƹ 6)�ᆑᇴᄙᇴᄙᇵᄙᇴᄙ
ሀሁ  Case C-261/22 GN [2023] EѹLIᄘEҋᄘѹᄘሜሚሜምᄘማሚማሡ.
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report are interesting). Thirdly, it should not be forgotten that the EIO D avoids 
adopting common rules on the mutual admissibility of evidence, which is the 
most delicate aspect of evidentiary matters, leaving its decisions to national 
laws. This has led to a postponement in dealing ex professo with the exclusion 
of evidence, whenever a party ᄬǀsually the defence) opposes admissibility. The 
ƾƫƸƻƶƫƧƬơƞƿƫƺƹ ƞƹƢ ƿƩƣ ƻƺƾƿƻƺƹƣƸƣƹƿ ƺƤ ƿƩƣ ƫƾƾǀƣ Ʃƞǁƣ Ɵƣƣƹ ƶƞƽƨƣƶǄ ƞơƩƫƣǁƣƢ 
by invoking mutual recognition ᄬƫn the name of which, national courts tend to 
admit evidence from a jurisdiction other than their own unless errors mark-
ƣƢƶǄ ơƺƹƥƷƫơƿ ǂƫƿƩ ƿƩƣƫƽ ƤǀƹƢƞƸƣƹƿƞƶ ƻƽƫƹơƫƻƶƣs).

The impression, however, is that there is still too little data on the admissibil-
ity of evidence and remedies because the full operation of the EIO D is still too 
recent. Indeed, the EIO D, albeit implicitly, aims to create the general frame-
work for jurisprudence to develop some common rules on the admissibility of 
evidence ᄬƿhe Encrochat judgment itself is an example).ቁቃ In time, when these 
common rules start to emerge more clearly, it is realistic to think that we will 
have new sensitive legal issues brought to the attention of the Court of Justice.

4.2 Respect for Fundamental Rights and Proportionality
Having said, therefore, that the transposition of the directive does not seem 
to have given rise to too many problems so far, it must be emphasised that all 
States have implemented the general rejection clause, in the name of which 
an EIO cannot be adopted ᄬƺr executed) if it is contrary to fundamental rights 
and inconsistent with the principle of proportionality. From this point of view, 
it is evident that the lesson drawn from the case law of the ҃ѼѷᅟDѼ has indeed 
been considered by all States. Actually, the lesson had been taken on board 
by the European legislator in drawing up the EIO D, in which hypotheses of 
non-enforcement ᄬƺr postponement) for violation of fundamental principles 
or failure to comply with proportionality were already introduced. Rather, 
in this respect, it should be noted that many States ᄬ
taly, Germany, Poland, 
Spain) have also included in the clause the due respect for national constitu-
tional principles. This is certainly a legitimate and opportune choice, although 
ƻƣƽƩƞƻƾ ƾǀƻƣƽƥƷǀƺǀs, given that both the Charter of Fundamental Rights and 
the Treaty recognise respect for national traditions ᄬƞlbeit common ones). In 
addition, the Netherlands has also chosen to invoke the principle of subsidi-
arity, for which the same considerations apply as to constitutional principles: 

ሀሂ  �ƹ ƿƩƫƾ ƻƺƫƹt, please refer to what is discussed below in paragraph 4.5, on the admissibil-
ity of evidence.
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this is undoubtedly correct, but it is already covered by the Treaties and the 
case law of the Court of Justice.

�ƹ ƿƩƣ ƺƿƩƣƽ Ʃƞƹd, Poland’s choice to subordinate the issuance and exe-
cution of the EIO to the respect of national interests raises some doubts. This 
step could eventually give rise to friction with the jurisprudence of the Court 
of Justice. Certain national interests must take precedence, such as national 
security, which, already in the provisions of the directive, legitimises the 
non-execution of the EIO. However, such a generic and neither punctual nor 
selective reference to national interests, ƞƶǂƞǄƾ ƾǀƻƣƽƺƽƢƫƹƞƿƣ�ᅬ ƞơơƺƽƢƫƹƨ ƿƺ 
ƿƩƣ ƿƣǃƿǀƞƶ ǂƺƽƢƫƹƨ ƺƤ ƿƩƣ �ƺƶƫƾƩ ƿƽƞƹƾƻƺƾƫƿƫƺƹ ƿƣǃƿ�ᅬ ƺǁƣƽ ƿƩƣ EIO, could give 
ƽƫƾƣ ƿƺ ơƺƹƥƷƫơƿs, which will have to be resolved by the Court of Justice ᄬƺr by an 
appropriate dialogue between the apex courts). It is, however, desirable that an 
interpretation inspired by the general principles of the EU legal system be able 
ƿƺ ƽƣƾƺƶǁƣ ƿƩƣ ƽƫƾƴƾ ƺƤ ơƺƹƥƷƫơƿ ƞ ƻƽƫƺƽƫ ƟǄ ƫƹƿƣƽƻƽƣƿƫƹƨ ƿƩƣ ơƶƞǀƾƣ ƫƹ ƩƞƽƸƺƹǄ 
with supranational jurisprudence ᄬƞnd the legal sources on mutual recogni-
tion in EU judicial cooperation).

Finally, it should be noted that most of the jurisdictions examined have cho-
sen to transpose all refusal clauses, both mandatory and optional. This choice 
does not give cause for concern. Indeed, ƿƩƣ ƣƦƤƣơƿƫǁƣƹƣƾƾ ƺƤ ƿƩƣ ƫƸƻƶƣƸƣƹ-
tation of the directive does not seem to be linked so much to the number of 
refusal clauses introduced on paper as to their application in practice. So far, 
from this last point of view ᄬǂhich is the one that counts), it must be acknowl-
edged that the EIO seems to be implemented with prevailing consistency 
regarding the principle of mutual recognition and a mutual trust approach.

4.3 Competent Authorities
Most States include the prosecutor among the authorities legitimated to issue 
an EIO ᄬƾee, for example, Italy, France, Netherlands, Poland). Likewise, the 
ƻƽƺƾƣơǀƿƺƽ ƫƾ ƿƩƣ ƽƣƤƣƽƽƫƹƨ ƧƬƨǀƽƣ ǂƩƣƹ ƫƿ ơƺƸƣƾ ƿƺ ƿƩƣ ƣǃƣơǀƿƫƺƹ ƺƤ ƿƩƣ EIO in 
the passive procedure. Some include also other authorities, such as the police 
ᄬƫn Poland, where the police are competent for the so-called �ƣƿƿǄ �ƦƤƣƹơƣs).

This choice does not entail too many problems, as it is generally provided 
ƿƩƞƿ ǂƩƣƹ ƿƩƣ ƹƞƿƫƺƹƞƶ ƶƞǂ ƻƽƺǁƫƢƣƾ Ƥƺƽ ưǀƢƫơƫƞƶ ƽƣǁƫƣǂ ƺƤ ƿƩƣ ƽƣƼǀƣƾƿƣƢ ƞơt, the  
EIO must be issued by a judge in the strict sense of the word, or any case after 
a judge has authorised the police or public prosecutor to issue it. It must also 
be recognised that in several countries ᄬƣᄙƨᄙ, France, but also Spain), the pros-
ecutor is responsible for the phase preceding the investigation ᄬƿhe so-called 
ƻƽƣƶƫƸƫƹƞƽǄ ƫƹƼǀƫƽy)ᄙ 
ƿ ǂƞƾ ƿƩƣƽƣƤƺƽƣ ƫƹƣǁƫƿƞƟƶƣ ƿƩƞƿ ƿƩƣ ơƩƺƫơƣ Ƥƣƶƶ ƺƹ ƿƩƫƾ ƧƬƨ-
ure, given that, in any case, when a sensitive act is to be performed ᄬƾuch as 
wiretapping) ƿƩƣ ƫƹƿƣƽǁƣƹƿƫƺƹ ƺƤ ƞ ưǀƢƨƣ ƫƾ ƽƣƼǀƫƽƣd.
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Rather, some problems may arise concerning the independence of the body, 
since in some systems the prosecutor acts under the direction ᄬƺr at least the 
supervision) of the executive. So far, the problem has not arisen, but the pos-
sibility is not remote that it might arise, should the EIO be issued during a 
ơƺǀƽƿ ơƞƾƣ ǂƫƿƩ ƾƫƨƹƫƧƬơƞƹƿ ƻƺƶƫƿƫơƞƶ ƫƸƻƶƫơƞƿƫƺƹs, and the acting prosecutor 
ƹƺƿ ƺƦƤƣƽ ƞƢƣƼǀƞƿƣ ƨǀƞƽƞƹƿƣƣƾ ƺƤ ƫƹƢƣƻƣƹƢƣƹơƣ ƤƽƺƸ ƿƩƣ ƣǃƣơǀƿƫǁe. In such 
hypothetical eventualities, it is realistic to think that the jurisprudence of the 
Court of Justice on the matter would become relevant again and would have 
ƿƺ Ƣƫƾƻƣƶ ƿƩƣ ǀƹơƣƽƿƞƫƹƿƫƣƾ ƶƫƹƴƣƢ�ᅬ ǂƣ ƫƸƞƨƫƹƣ�ᅬ ƿƺ ƞ ƽƫƾƴ ƺƤ ơƺƹƢƫƿƫƺƹƫƹƨ ƟǄ 
the executive.

From another perspective, it is worrying that most States have neglected the 
position of the defence. According to the research conducted only Italy ᄬǁia 
an explicit provision) and Spain ᄬǂhich interprets ad hoc an already existing 
legal provision) ƺƦƤƣƽƾ ƿƩƣ ƻƺƾƾƫƟƫƶƫƿǄ Ƥƺƽ ƿƩƣ ƢƣƤƣƹơƣ ơƺǀƹƾƣƶ ƿƺ ƿƞƴƣ ƞơƿƫƺn, 
ƽƣƼǀƫƽƫƹƨ ƿƩƣ ưǀƢƨƣ ƿƺ ƫƾƾǀƣ ƞƹ EIO. This is a gap that gives rise to some con-
cern in perspective. Indeed, increasingly, the success of mutual recognition of 
court decisions will highlight the disproportion of resources between the pros-
ecution and the defence. The former is now able to move within a network of 
ƣƦƤƣơƿƫǁƣ ơƺƹƹƣơƿƫƺƹs, developed over decades ᄬƾtarting with the liaison magis-
trates in the late 1980s). The latter, on the other hand, still operates in isolation, 
Ɵƣơƞǀƾƣ ơƺƹƹƣơƿƫƺƹƾ Ɵƣƿǂƣƣƹ ƢƣƤƣƹơƣ ƺƦƧƬơƣƾ ƞƽƣ ƺơơƞƾƫƺƹƞƶ ƞƹƢ ƣƻƫƾƺƢƫc, left 
to the resources and sagacity of individual professionals ᄬƺr individual law 
ƧƬƽƸs). This disproportion must be mitigated by encouraging and incentivis-
ƫƹƨ ƿƩƣ ƨƽƺǂƿƩ ƺƤ ƣƦƤƣơƿƫǁƣ ơƩƞƹƹƣƶƾ ƺƤ ơƺƹƹƣơƿƫƺƹ Ɵƣƿǂƣƣƹ ƻƽƺƤƣƾƾƫƺƹƞƶƾ ƞƹƢ 
ƶƞǂ ƧƬƽƸƾ ƞơƽƺƾƾ ƿƩƣ EU. An indirect way to foster such growth is to empower 
defences when involved in a transnational case, for example by giving them 
ƿƩƣ ƻƺǂƣƽ ƿƺ ƽƣƼǀƣƾƿ ƿƩƣ ơƺǀƽƿ ƿƺ ƫƾƾǀƣ ƞƹ EIO. Acting to solicit an EIO, in fact, 
ƻƽƣƶƫƸƫƹƞƽƫƶǄ ƽƣƼǀƫƽƣƾ ƿƩƞƿ ƞ ƢƣƤƣƹơƣ ƶƞǂǄƣƽ Ƣƣǁƣƶƺƻ ƞƢƣƼǀƞƿƣ ƿƽƞƹƾƹƞƿƫƺƹƞƶ 
contacts with colleagues in other EU countries, to be able to gather the neces-
sary information to substantiate one’s claims ᄬƞnd to be able to rely on a law 
ƧƬƽƸ ƿƺ ƾƣƽǁƣ ƞƾ ƞ ƶƺƨƫƾƿƫơƞƶ Ɵƞƾƣ ǂƩƣƹ ƺƹƣ Ʃƞƾ ƿƺ ƺƻƣƽƞƿƣ ƞƟƽƺƞd).

It is true that, in most EU countries, the prosecutor should also investigate 
by looking for exculpatory evidence. However, such a legal choice alone, as we 
well know, ƫƾ ƹƺƿ ƾǀƦƧƬơƫƣƹƿ ƿƺ ƾƞƤƣƨǀƞƽƢ ƿƩƣ ƹƣƣƢƾ ƺƤ ƞƹ ƣƦƤƣơƿƫǁƣ ƢƣƤƣƹơe, for 
which a proactive defence counsel who is aware of the transnational dimen-
sion of the modern criminal trial is also necessary. The fact that the role of the 
lawyer has been forgotten and that in most national laws transposing the EIO D  
ƿƩƫƾ ƧƬƨǀƽƣ Ƣƺƣƾ ƹƺƿ ƞƻƻƣƞƽ ƞƸƺƹƨ ƿƩƺƾƣ ƞǀƿƩƺƽƫƾƣƢ ƿƺ ƞơt, is not a good sign 
and denotes a cultural delay on the part of national legislators in conceiving 
the role of the defence counsel.
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4.4 Remedies
In relation to remedies, ƹƺ ƻƞƽƿƫơǀƶƞƽ ƶƣƨƞƶ ƫƾƾǀƣƾ ƞƽƫƾƣ ƞƿ ƧƬƽƾƿ ƾƫƨƩt. An EIO may 
be issued when the law, for the evidence sought, is provided for in a similar 
domestic case by existing domestic law. The same then applies to the enforce-
ment of an EIO in passive proceedings.

�Ƥ ơƺǀƽƾe, as became clear in the Gavazonov case,ቁቄ the problem becomes 
relevant when the domestic legal system ᄬƿhis was the case in Bulgaria) does 
not provide any remedy against the possible violation of legal provisions con-
cerning an investigative measure or evidence to be gathered. However, beyond 
that ᄬ�ǀƶƨƞƽƫƞ ƫƿƾƣƶƤ ƞƢƞƻƿƣƢ ƫƿƾ ƾǄƾƿƣƸ ƿƺ ƿƩƣ ƽƣƼǀƣƾƿƾ ƺƤ ƿƩƣ ѹҀEҋ)ᄕ ƹƺ ƾƻƣơƫƧƬơ 
issues seem to arise.

Rather, it is worrying how most countries ᄬ
rance, The Netherlands) exten-
sively use the secrecy clause to delay the communication to the defence of the 
possibility of challenging before a court the investigative measure or eviden-
tiary operation performed. In most cases, investigative secrecy predominates, 
ƽƣƾǀƶƿƫƹƨ ƫƹ ƿƩƣ ƢƣƤƣƹơƣ ƹƺƿ Ɵƣƫƹƨ ƹƺƿƫƧƬƣƢ ƺƤ ƿƩƣ ƻƺƾƾƫƟƫƶƫƿǄ ƺƤ ơƩƞƶƶƣƹƨƫƹƨ 
the EIO when it is executed. �Ʃƫƾ ƞƶƾƺ ƫƸƻƶƫƣƾ ƿƩƞƿ ƺƤƿƣƹ ƹƺƿƫƧƬơƞƿƫƺƹ ƫƾ ƸƞƢƣ 
when it is very late, ƞƹƢ ƫƿ ƫƾ ƢƫƦƧƬơǀƶƿ Ƥƺƽ ƿƩƣ ƢƣƤƣƹơƣ ƿƺ ƣƦƤƣơƿƫǁƣƶǄ ƞǁƞƫƶ ƫƿƾƣƶƤ 
ƺƤ ƣƦƤƣơƿƫǁƣ ƶƣƨƞƶ ƽƣƸƣƢƫƣs. �ƹơƣ ƞƨƞƫn, the weakness of the defender emerges 
here, in the transposition of the EIO D. A weakness, in turn, which, in this 
case, was also made possible by the legal provisions of the directive, which 
are very sensitive to safeguarding national investigative secrecy. The opposite 
should apply. �ƹơƣ ƣǃƣơǀƿƣd, the EIO is no longer secret. Thus, there should no 
longer be any problem alerting the defence of the legal remedies to which it 
has access. �ƹ ƿƩƣ Ƥƞơƣ ƺƤ ƫt, indeed, ƿƩƫƾ ƫƾ ƿƩƣ ƸƫƹƫƸǀƸ ơƺƹƢƫƿƫƺƹ�ᅬ ƺƦƧƬơƫƞƶƶǄ 
ƞƶƣƽƿƫƹƨ ƿƩƣ ƢƣƤƣƹơƣ ƺƤ ƫƿƾ ƻƽƣƽƺƨƞƿƫǁƣƾ�ᅬ ƿƩƞƿ ƾƩƺǀƶƢ Ɵƣ ƽƣƾƻƣơƿƣd. �ƹƣ ƸƫƨƩƿ 
perhaps think here that the directive should be amended to allow for timely 
ƞƹƢ ƣƦƤƣơƿƫǁƣ ƹƺƿƫơƣ ƿƺ ƿƩƣ ƢƣƤƣƹơƣ ƺƹơƣ ƿƩƣ EIO has been executed. �Ƥ ơƺǀƽƾe, 
the possibility of appeal will have to coexist with the persistence of secrecy 
ᄬƾecrecy, however, which may remain on acts other than the EIO, of which the 
defence has now come, or at least must be made, aware).

4.5 Admissibility
The admissibility of evidence, in a framework still in its infancy of EIO D, does 
not seem to give rise to problems. An open attitude generally prevails regarding 
the admissibility of evidence gathered through the EIO. An example, from this 
point of view, is Poland, which allows readings of all or almost all records of 

ሀሃ  Case C-852/19 Gavazonov II [2021] Eҋᄘѹᄘሜሚሜማᄘሣሚሜ, Eѹ҈ I-7879.
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evidence and information taken abroad. But similar solutions are also found in 
other systems, such as Spain or Italy, where the principle of mutual recognition 
ends up prevailing. Yet, both systems would have a general clause on the exclu-
sion of evidence. However, in practice, openness to evidence gathered abroad 
ᄬƞn attitude that goes back a long way, related to the need to accept deviations 
ƤƽƺƸ ƿƩƣ ƶƣƨƞƶ ƹƞƿƫƺƹƞƶ ƸƺƢƣƶ ǂƩƣƹ ơƺƺƻƣƽƞƿƫƺƹ ƤƽƺƸ ƺƿƩƣƽ �ƿƞƿƣƾ ƫƾ ƽƣƼǀƫƽƣd) 
still predominates. A similar solution applies, for example in Croatia, where 
it was decided not to penalise the failure to video-record the interrogation of 
the defendant ᄬǂƩƫơƩ ƫƾ ƹƣǁƣƽƿƩƣƶƣƾƾ ƽƣƼǀƫƽƣƢ ǀƹƢƣƽ ƿƩƣ ƢƺƸƣƾƿƫơ ƽǀƶƣƾ ǀƹƢƣƽ 
threat of exclusion of evidence).

Finally, the rule that, in the logic of mutual recognition, ƿƩƣ ưǀƾƿƫƧƬơƞƿƫƺƹ 
and legitimacy of the EIO must only be appealed before the jurisdiction of the 
ƫƾƾǀƫƹƨ �ƿƞƿƣ ƫƾ ơƣƽƿƞƫƹƶǄ ƹƺƿ ơƺƹƢǀơƫǁƣ ƿƺ ƿƩƣ ƥƷƺǀƽƫƾƩƫƹƨ ƺƤ ƣǃơƶǀƾƫƺƹ ơƞƾƣs. 
Usually, the defence is at a disadvantage, ƾƫƹơƣ ƫƿ ƫƾ ƢƫƦƧƬơǀƶƿ Ƥƺƽ ƫƿ ƿƺ ƻƽƣƻƞƽƣ ƞƹ 
ƣƦƤƣơƿƫǁƣ ƾƿƽƞƿƣƨǄ ƺƤ ƞƿƿƞơƴ ƫƤ ƫƿ ƫƾ ƶƺơƞƿƣd, as is predominantly the case, in the 
State of execution of the EIO.

The Encrochat case itself, which has been touched upon sporadically in cur-
rent research, does not seem to have changed the picture we have described so 
far. After all, the judgment of the Court of Justice of 30 April 2024ቁቅ recalled 
that the admissibility of the evidence, understood as its legality and the justi-
ƧƬơƞƿƫƺƹ ƺƤ ƿƩƣ Ƹƣƞƾǀƽe, must only be appealed in the jurisdiction of the State 
where the data were originally collected, and cannot be dealt with in the juris-
diction of the State where the data are transferred thanks to an EIO. It is true, 
however, that the judgment recognises an exclusionary rule for cases where 
ƿƩƣ ƢƣƤƣƹơƣ ơƺǀƶƢ ƹƺƿ ƣƦƤƣơƿƫǁƣƶǄ ơƩƞƶƶƣƹƨƣ ƿƩƣ ƽƣƾǀƶƿƾ ƺƤ ƿƩƣ Ƣƞƿƞ ơƺƶƶƣơƿƣƢ 
through EIO. This observation, in perspective, could open the way to relevant 
Ƽǀƣƾƿƫƺƹƾ ƺƤ ƞƢƸƫƾƾƫƟƫƶƫƿǄ Ƥƺƽ ơƞƾƣƾ ƫƹ ǂƩƫơƩ ƿƩƣ ƢƣƤƣƹơƣ ƽƣơƣƫǁƣƾ ƿƺƺ ƶƞƿƣ ƺƦƧƬ-
cial notice of the power to challenge the evidentiary measures carried out with 
EIO, ƺƽ Ƥƺƽ ơƞƾƣƾ ƫƹ ǂƩƫơƩ ƫƿ ƫƾ ƹƺƿ ƞƶƶƺǂƣƢ ƣƦƤƣơƿƫǁƣ Ƣƫƾơƶƺƾǀƽƣ ƺƤ ƣǃơǀƶƻƞƿƺƽǄ 
evidence ᄬƞn issue that, in theory, could be relevant in investigations carried 
out with the Encrochat and SkyEcc operations and has so far received little 
consideration from the courts before it was raised).

Furthermore, the thesis that a State issuing an EIO to obtain the transfer of 
evidence or information already in the possession of the executing State can-
ƹƺƿ Ƽǀƣƾƿƫƺƹ ƿƩƣ ƶƣƨƞƶƫƿǄ ƞƹƢ ƻƽƺƻƺƽƿƫƺƹƞƶƫƿy, with regard to how the evidence 
was originally obtained in the executing State, ƾƩƺǀƶƢ ƻƣƽƩƞƻƾ Ɵƣ Ƽǀƣƾƿƫƺƹƣd, 
at least in part. Indeed, it is true that Art 11 EIO D provides that “information 

ሀሄ  Case C-670/22 M.N. (EncroChat) [2024] Eҋᄘѹᄘሜሚሜሞᄘምሡሜ.



ሞሞሟѹئ؞إؔؠؘ҈ ؘة؜اؔإؔأؠآ

or evidence which is already in the possession of the executing authority […] 
always have to be available under the law of the executing State”. However, 
this does not preclude the issuing State, when issuing an EIO, from verifying 
whether the measure is necessary and proportionate, taking into account the 
rights of the defence and whether it could have been issued in a similar domes-
tic case, as stipulated in Art 6.

At any rate, the Encrochat court case presents numerous complexities that 
deserve careful examination, particularly regarding issues that have not been 
ƞƢƣƼǀƞƿƣƶǄ ƞƾƾƣƾƾƣƢ ƾƺ Ƥƞr. Central to this discussion is the right of the defence 
ƿƺ ƽƣƼǀƣƾƿ ƞơơƣƾƾ ƿƺ ƻƺƿƣƹƿƫƞƶƶǄ ƽƣƶƣǁƞƹƿ ƞƹƢ ƣǃơǀƶƻƞƿƺƽǄ ơƺƸƸǀƹƫơƞƿƫƺƹs. In 
this sense, a good practice seems to be the Dutch one, developed in the course 
of the investigations stemming from the SkyEcc case. The defence was granted 
access to data on its clients through the same forensic platform used by the 
police authorities, which deserves the attention of other States. This, as has 
been pointed out by the scholars who studied the case,ቁቆ indeed seems to be a 
good practice to facilitate access to data for the defence as part of the right to 
a fair trial. This right is fundamental to ensuring a fair trial, as it allows defend-
ƞƹƿƾ ƿƺ ƣƦƤƣơƿƫǁƣƶǄ ơƩƞƶƶƣƹƨƣ ƿƩƣ ƻƽƺƾƣơǀƿƫƺn’s evidence. Furthermore, under-
standing the methods by which communications were originally collected and 
ƢƣơƽǄƻƿƣƢ ƫƾ ƣƼǀƞƶƶǄ ơƽǀơƫƞl, as transparency in this area is necessary to assess 
the legality of operations, balancing national interests with individual rights. 
Information concerning the modalities with which data were gathered orig-
inally is also essential to determine if the EIO can be issued respecting the 
ƽƣƼǀƫƽƣƸƣƹƿƾ ƺƤ ƿƩƣ ƞƢƸƫƾƾƫƟƫƶƫƿǄ ƫƹ ƞ ƾƫƸƫƶƞƽ ƢƺƸƣƾƿƫơ ơƞƾe, as these cannot 
be derogated even when the EIO regards evidence already in the possession of 
the executing authority according to Art 11.

5 Comparative Remarks on the Implementation of 
Regulation 1805/2018

Last, in this comparative analysis, the application of Regulation 1805/2018 plays 
a somewhat special role. Being a regulation, this cooperation tool does not 
ƽƣƼǀƫƽƣ ƞƹǄ ƤƺƽƸ ƺƤ ƿƽƞƹƾƻƺƾƫƿƫƺƹ ƺƽ ƫƸƻƶƣƸƣƹƿƞƿƫƺƹ ƞƹƢ ƾƩƞƶƶ ƞƻƻƶǄ ƢƫƽƣơƿƶǄ 
at the domestic level. The choice of such a legal basis, still rather uncommon in 
the criminal justice area, seems to produce ambivalent outcomes in the exam-
ined Member States.

ሀህ  Jan-Jaap �ƣƽƶƣƸƞƹƾ�ᄕ�ƺƧƬƣ �ƺǄƣr, ‘The future of data-driven investigations in light of the 
Sky Eѹѹ operation’ [2023] 14 New Journal of European Criminal Law , 434.
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�ƹ ƿƩƣ ƺƹƣ Ʃƞƹd, as in the European legislator’s intention, the use of a regu-
lation has reduced the margin of discretion for national policymakers, decreas-
ing the rate of error and discrepancies across domestic systems. �ƹ ƿƩƣ ƺƿƩƣƽ 
hand, however, what emerges from the comparative study is a certain degree 
of uneasiness in the direct handling of a European instrument by national 
legal practitioners, courts, and parties alike.

In this regard, ƞ ƧƬƽƾƿ ơƺƹƿƽƞƢƫơƿƫƺƹ ƞƽƫƾƣƾ Ɵƣƿǂƣƣƹ ƿƩƣ ƨƣƹƣƽƞƶ Ƣƞƿa, which 
hints at a broad application of the Regulation,ቂሽ and the analysis of domestic 
case law, which appears extremely scarce in all the examined legal orders.ቂሾ 
Against a majority of States where no jurisprudence before the highest court 
can be reported yet ᄬ�ulgaria, France, Spain, Poland, and Portugal), a few others 
provide for a limited array of decisions focused on thematic issues depending 
on the country at stake. While in Germany, cases are referred almost exclu-
sively to the territoriality clause of the Regulation;ቂሿ in the Netherlands, they 
ƞƽƣ ơƺƹơƣƹƿƽƞƿƣƢ ƺƹ ƿǂƺ ƾƻƣơƫƧƬơ ƨƽƺǀƹƢƾ Ƥƺƽ ƽƣƤǀƾƞƶ ᄬƢouble criminality and 
fundamental rights violation);ቂቀ and in Italy, attention has mainly focused on 
compliance with the principle of proportionality, ƺƹ ƾƻƣơƫƧƬơ ƫƾƾǀƣƾ ƫƹ ƿƩƣ ƣǃƣ-
cution of measures ᄬǂhen Italy is an executing State), or on the completeness 
ƺƤ ơƣƽƿƫƧƬơƞƿƣs.ቂቁ Peculiar in this context is the Croatian case, where a prelim-
ƫƹƞƽǄ ƽƣƤƣƽƣƹơƣ Ʃƞƾ ƞƶƽƣƞƢǄ Ɵƣƣƹ ƫƾƾǀƣƢ ƿƺ ƿƩƣ �ƺǀƽƿ ƺƤ �ǀƾƿƫơƣ ƿƺ ƫƹƼǀƫƽƣ ƺƹ 
ƞ ƾƣƽƫƣƾ ƺƤ ƫƹƿƣƽƻƽƣƿƞƿƫǁƣ Ƽǀƣƾƿƫƺƹƾ ᄬƤƽƺƸ ƿƩƣ ƻƺƾƾƫƟƫƶƫƿǄ ƺƤ ƣƹƤƺƽơƫƹƨ ơƺƹƧƬƾ-
ơƞƿƫƺƹ ƫƹ ơƞƾƣ ƺƤ ƞơƼǀƫƿƿƞl, to the rights of the third parties involved in the 
procedure).ቂቂ

Four years after its entry into force, the reasons for such an underrep-
resentation of Regulation-related issues in the jurisprudence and ᄬƻerhaps 
ơƺƹƾƣƼǀƣƹƿƶy) the limited attention given to it by legal doctrine is not straight-
forward, although some hypotheses can be formulated in light of the elements 
presented below.

ሁᇼ  �ƾ ơƺƹƧƬƽƸƣƢ ƟǄ 	ǀƽƺưǀƾt, interviewed on May 13, 2024, within the ѼѷѹILEҎ project; the 
data supporting the claim are being elaborated by Eurojust, and will be published in an 
upcoming report on Regulation 1805/2018.

ሁᇽ  In this regard, ƞ Ƹƞưƺƽ ƢƫƦƧƬơǀƶƿǄ ƺƤ ƿƩƫƾ ƾƿǀƢǄ ƺƹ ƿƩƣ �ƣƨǀƶƞƿƫƺƹ Ʃƞƾ Ɵƣƣƹ ƽƣƻƽƣƾƣƹƿƣƢ 
by the lack of substantial statistical information, regardless the provision of Art 35 
�ƣƨǀƶƞƿƫƺƹ ƿƩƞƿ ƽƣƼǀƫƽƣƾ �ƣƸƟƣƽ �ƿƞƿƣƾ ƿƺ ơƺƶƶƣơƿ ƞƹƢ ƾǀƟƸƫƿ ƽƣƶƣǁƞƹƿ Ƣƞƿa.

ሁᇾ  See Anna Albrecht and Anne Schneider ᄬƹ 12)�ᆑ 1.4.2.2.
ሁᇿ  See Camila Ugaz Heudebert and others ᄬƹ 6)�ᆑ 4.5.
ሁሀ  See Cass. Pen. sec. II, n. 34212 of 27/05/2022, reported on the ѼѷѹILEҎ Italian report, avail-

able on: https://site.unibo.it/facilex/en/the-project/results.
ሁሁ  See Zlata SurǾeviǰ and others ᄬƹ 6)�ᆑ 4.2.

https://site.unibo.it/facilex/en/the-project/results
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5.1 An Overlayered Field of Law
�Ʃƣ ƧƬƽƾƿ ƞƾƻƣơƿ ƿƩƞƿ ƾƣƣƸƾ ƿƺ ƩƣƞǁƫƶǄ ƫƸƻƞơƿ ƿƩƣ ƨƣƹƣƽƞƶ ƣƹƤƺƽơƣƸƣƹƿ ƺƤ ƿƩƣ 
Regulation is the extreme complexity of the whole legal regime concerning 
seizure, freezing, ƞƹƢ ơƺƹƧƬƾơƞƿƫƺƹ ƫƹ ƿƩƣ 	ǀƽƺƻƣƞƹ �ƹƫƺn.

�ƣƨƞƶ ƾǄƾƿƣƸƾ ƿƩƞƿ Ʃƞǁƣ Ɵƣƣƹ ƾƫƨƹƫƧƬơƞƹƿƶǄ ƫƸƻƞơƿƣƢ ƟǄ ƿƩƣ ƿƽƞƹƾƻƺƾƫƿƫƺƹ ƺƤ 
Framework Decisions 2003/577 and 2006/783,ቂቃ and perhaps to a lower extent, 
by Directive 2014/42,ቂቄ appear to be currently struggling in reconstructing a 
coherent operative framework that includes also the Regulation.

�ƹ ƿƩƣ ƺƹƣ Ʃƞƹd, the Regulation has a limited scope of application as far 
as territoriality is concerned since it does not cover the cooperation with 
Denmark and Ireland ᄬǂhere, therefore, the previous legislation continues to 
apply)ᄙ �ƹ ƿƩƣ ƺƿƩƣƽ Ʃƞƹd, even within its scope, the succession of legislative 
sources in a short periodቂቅ has likely contributed to a certain amount of con-
fusion, which seems to have somewhat delayed the awareness by legal practi-
ƿƫƺƹƣƽƾ ƺƤ ƿƩƣ ƻƺƿƣƹƿƫƞƶ ƺƦƤƣƽƣƢ ƟǄ ƿƩƣ ƹƣǂ ƶƣƨƫƾƶƞƿƫƺn.

In this sense, the very discipline of the Regulation, which does not provide 
for clear coordination with the previous legislation, certainly plays a role. An 
example in this sense is shown by the grounds for refusal, which are provided 
for as both mandatory and optional in the Framework Decisions, whereas they 
are only optional in the Regulation. This discrepancy is reported as a major 
factor of uncertainty in all the States examined, to the point that in some 
instances national courts directly opt for the application of the older, and 
better-experimented regimes ᄬƣᄙƨᄙ in Bulgaria).ቂቆ Another example is given by 
execution deadlines, established in the Regulation, but only seldom backed up 
ƞƿ ƿƩƣ ƹƞƿƫƺƹƞƶ ƶƣǁƣƶ ƟǄ ƞƢƣƼǀƞƿƣ ƻƽƺǁƫƾƫƺƹs, that make the enforcement of the 
ƺƽƢƣƽƾ ƣƦƤƣơƿƫǁƣ ƫƹ ƻƽƞơƿƫơe.ቃሽ

ሁሂ  Council Framework Decision ሜሚሚምᄧሟሡሡᄧҀѾѷ of 22 July 2003 on the execution in the 
European Union of orders freezing property or evidence, and Council Framework 
Decision ሜሚሚሠᄧሡሢምᄧҀѾѷ of ᇸ �ơƿƺƟƣƽ ᇴᇲᇲᇸ on the application of the principle of mutual 
ƽƣơƺƨƹƫƿƫƺƹ ƿƺ ơƺƹƧƬƾơƞƿƫƺƹ ƺƽƢƣƽs.

ሁሃ  Directive 2014/42/EU of the European Parliament and of the Council of 3 April 2014 on 
ƿƩƣ Ƥƽƣƣǅƫƹƨ ƞƹƢ ơƺƹƧƬƾơƞƿƫƺƹ ƺƤ ƫƹƾƿƽǀƸƣƹƿƞƶƫƿƫƣƾ ƞƹƢ ƻƽƺơƣƣƢƾ ƺƤ ơƽƫƸƣ ƫƹ ƿƩƣ 	ǀƽƺƻƣƞƹ 
Union.

ሁሄ  A trend that is not giving any sign of discontinuity even after the entry into force of the 
Regulation, as clearly shown by the approval of Directive ᄬEU) 2024/1260 of the European 
Parliament and of the Council of 24 April 2024 ƺƹ ƞƾƾƣƿ ƽƣơƺǁƣƽǄ ƞƹƢ ơƺƹƧƬƾơƞƿƫƺn.

ሁህ  Miroslava Manolova and Ekaterina Salkova ᄬƹ 33)�ᆑᇳᄙᇶᄙᇴᄙ 
ƹ ƿƩƫƾ ǀƹơƣƽƿƞƫƹƿǄ ƧƬƹƢƾ ƫƿƾ ƺƽƫƨƫƹ 
ƞƶƾƺ ƿƩƣ ƽƣƼǀƣƾƿ Ƥƺƽ ƞ ƻƽƣƶƫƸƫƹƞƽǄ ƽƣƤƣƽƣƹơƣ ƟǄ ƿƩƣ �ƽƺƞƿƫƞƹ ƞǀƿƩƺƽƫƿƫƣs, mentioned above 
and in Zlata SurǾeviǰ and others ᄬƹ 6)�ᆑ 4.2.

ሂᇼ  In this sense, especially France ᄬ	leonora Cervellera ᄬƹ 6)�ᆑᇳᄙᇶᄙᇴᄭ and Portugal ᄬ�iguel 
João Costa and others ᄬƹ 9)�ᆑ 1.4.4).
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In this regard, it is not surprising that, ƞƶƿƩƺǀƨƩ ƞ ƽƣƨǀƶƞƿƫƺƹ Ƣƺƣƾ ƹƺƿ ƽƣƼǀƫƽƣ 
any form of transposition into national law, most of the analyzed systems felt 
the need to introduce some sort of coordinating provision or at least to par-
tially amend the previous legislation in an attempt to restore unity to the over-
all discipline, or to cover some fundamental issues related to the designation 
of the competent authority, ƿƩƣ ơƣƽƿƫƧƬơƞƿƣ ƻƽƺơƣƢǀƽe, and, to a lesser extent, 
remedies. Poland and Spain still represent an exception to this trend, although 
numerous calls are made for the implementation of similar instruments in 
those countries as well. Even where coordination has been implemented, how-
ever, ƿƩƣ ƣƦƤƺƽƿ ƾƣƣƸƾ ƫƹƾǀƦƧƬơƫƣƹƿ ƿƺ ƣƹƾǀƽƣ ƣƹƺǀƨƩ ơƶƞƽƫƿǄ ƫƹ ƿƩƣ ƽƣƨƫƸƣ ƺƤ 
seizure, freezing, ƞƹƢ ơƺƹƧƬƾơƞƿƫƺn.

� ƧƬƽƾƿ ơƺƹơƶǀƾƫƺƹ ƿƩǀƾ ƾƿƽƺƹƨƶǄ ƣƸƣƽƨƣƾ ƤƽƺƸ ƿƩƫƾ ơƺƸƻƞƽƞƿƫǁƣ ƞƹƞƶǄƾƫs: 
ƽƞƿƩƣƽ ƿƩƞƹ ƞ ƾƣƽƫƣƾ ƺƤ ƾǀƟƾƣƼǀƣƹƿ ƫƹƿƣƽǁƣƹƿƫƺƹƾ ƿƩƞƿ ƹƣǁƣƽ ƤǀƶƶǄ ƺǁƣƽƶƞƻ ǂƫƿƩ 
each, the situation urgently calls for a rationalization of the whole sector at 
the European level, possibly with a single instrument that provides for a clear, 
all-encompassing regulation.

5.2 A Still-Too-Vague Ontological Dimension
A further element of complexity, ƾƿƽƫơƿƶǄ ƽƣƶƞƿƣƢ ƿƺ ƿƩƣ ƧƬƽƾƿ ƺƹe, is the high level 
of fragmentation that can be reported regarding the ontological dimension of 
concepts and notions in this domain. In other words, despite the numerous 
interventions for harmonization, ƿƩƫƾ ơƺƺƻƣƽƞƿƫƺƹ ƧƬƣƶƢ ƞƻƻƣƞƽƾ ƾƿƫƶƶ ƣǃƿƽƣƸƣƶǄ 
Ƣƫǁƣƽƾƣ ǂƩƣƹ ƫƿ ơƺƸƣƾ ƿƺ ƢƣƧƬƹƫƹƨ ƿƩƣ ƾƫƹƨƶƣ ƶƣƨƞƶ ƿƺƺƶs.

The extension of the scope of freezing, seizure, ƞƹƢ ơƺƹƧƬƾơƞƿƫƺƹ ƺƽƢƣƽs, 
indeed, Ʃƞƾ ƞ ơƺƹƾƫƢƣƽƞƟƶƣ ƫƸƻƞơƿ ƺƹ ƿƩƣ ƣƦƤƣơƿƫǁƣƹƣƾƾ ƺƤ ƿƩƣ ǂƩƺƶƣ ơƺƺƻƣƽ-
ation mechanism, as it increases or decreases the number of cases in which a 
�ƣƸƟƣƽ �ƿƞƿƣ ơƞƹ ƽƣƼǀƣƾƿ ƿƩƣ ƣǃƣơǀƿƫƺƹ ƺƤ ƾǀơƩ Ƹƣƞƾǀƽƣƾ ƺƹ ƞƾƾƣƿƾ ƶƺơƞƿƣƢ ƫƹ 
another Member State.ቃሾ

�ƹ ƣǃƣƸƻƶƫƧƬơƞƿƫƺn, in this sense, ƫƾ ƿƩƣ ƢƣƧƬƹƫƿƫƺƹ ƺƤ “freezing order”, 
ǂƩƫơƩ ƫƾ ƫƹƿƣƽƻƽƣƿƣƢ ƫƹ ǁƣƽǄ ƢƫƦƤƣƽƣƹƿ ǂƞǄƾ ƞơƽƺƾƾ ƿƩƣ 	ǀƽƺƻƣƞƹ ưǀƽƫƾƢƫơƿƫƺƹƾ 
ᄬƤor instance, for what concerns the purpose it can be used for).ቃሿ A great 
Ƣƣƞƶ ƺƤ ƤƽƞƨƸƣƹƿƞƿƫƺƹ ơƞƹ ƞƶƾƺ Ɵƣ ƺƟƾƣƽǁƣƢ ƞƟƺǀƿ ƿƩƣ ƤƺƽƸƾ ƺƤ ơƺƹƧƬƾơƞƿƫƺn, 
which vary from State to State both as far as the typologies are concerned 
ᄬconviction-based/non-conviction-basedቃቀ/civil forfeiture) and in relation to 
ƿƩƣ ƽƣƼǀƫƽƣƸƣƹƿƾ ƿƩƞƿ ƢƣƧƬƹƣ ƣƞơƩ ƺƤ ƾǀơƩ Ƹƣƞƾǀƽƣs.

ሂᇽ  In this sense, also Eleonora Cervellera ᄬƹ 6)�ᆑ 1.4.
ሂᇾ  E.g. ƫƹ �ƻƞƫƹ ƫƿ ơƞƹƹƺƿ Ɵƣ ǀƾƣƢ Ƥƺƽ ơƺƹƧƬƾơƞƿƫƺƹ ƻǀƽƻƺƾƣs, while this is possible in other 

legal orders, see Ana Maria Neira Pena ᄬƹ 10)�ᆑ 1.4.1.
ሂᇿ  In particular, non-conviction-based ơƺƹƧƬƾơƞƿƫƺƹƾ ƞƽƣ ƽƣƻƺƽƿƣƢ ƫƹ ƞƶƶ ƿƩƣ ƣǃƞƸƫƹƣƢ 

Member States, with the exception of the Netherlands, where a proposal to introduce 
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It is true that, in general, ƿƩƣ ƫƹƥƷǀƣƹơƣ ƺƤ 	ǀƽƺƻƣƞƹ ƶƣƨƫƾƶƞƿƫƺƹ ƣǃƿƣƹƢƣƢ 
ƿƩƣ ƾơƺƻƣ ƺƤ Ƥƽƣƣǅƫƹƨ ƞƹƢ ơƺƹƧƬƾơƞƿƫƺƹ ƿƺƺƶƾ ƫƹ ƢƺƸƣƾƿƫơ ƾǄƾƿƣƸs, therefore 
Ƹƞƽƴƫƹƨ ƞƹ ƞƢǁƞƹơƣ ƫƹ ƿƩƣ ƣƦƧƬơƫƣƹơǄ ƺƤ ƿƩƣ ƧƬƨƩƿ ƞƨƞƫƹƾƿ cross-border crime. 
Nonetheless, at times, this same extension also represented a factor for fur-
ther complications. For instance, the fact that the Regulation also applies to 
proceedings that are not strictly speaking of a criminal nature in accordance 
with Recital 18, ǂƫƿƩƺǀƿ ƞ ơƶƣƞƽ ƢƣƧƬƹƫƿƫƺƹ ƺƤ ƿƩƣ ƾǀƟƾƿƞƹƿƫƞƶ ƹƞƿǀƽƣ ƺƤ ƿƩƣ 
ƾƫƹƨƶƣ ơƺƹƧƬƾơƞƿƫƺƹ Ƹƣƞƾǀƽƣs, Ʃƞƾ Ɵƣƣƹ ƫƢƣƹƿƫƧƬƣƢ ƞƾ ƞƹ ƺƟƾƿƞơƶƣ ƿƺ ƞ ƾƸƺƺƿƩ 
cooperation.ቃቁ

5.3 Divergent Operational Rules
Against these more transversal divergence issues, the comparative analysis 
brought to light a series of punctual discrepancies that are also reportedly 
diminishing the impact of the Regulation in its practical implementation.

�Ʃƣ ƧƬƽƾƿ ƞƾƻƣơƿ ơƺƹơƣƽƹƾ ƿƩƣ ơƺƸƻƣƿƣƹƿ ƞǀƿƩƺƽƫƿƫƣs, which each Member 
State must identify according to the new regime, and which have been cho-
sen with a lot of variety across the countries. In some, the decision fell upon 
courts, Ʃƺǂƣǁƣƽ ƺƤ ƢƫƦƤƣƽƣƹƿ ƾƿƞƿǀs, at the district level for instance in Bulgaria; 
depending on the state of procedure in Spain and Italy; in Croatia and Poland, 
ơƺǀƽƿƾ ƞƽƣ ƥƷƞƹƴƣƢ ƟǄ ƻƽƺƾƣơǀƿƫƺƹ ƺƦƧƬơƣs; in Germany and the Netherlands, 
prosecutors have a prominent role, ǂƩƫƶƣ ƫƹ 
ƽƞƹơƣ ƞ ƾƫƨƹƫƧƬơƞƹƿ ƻƺƾƫƿƫƺƹ ƫƾ 
held by an administrative authority ᄬƿhe Agency for the Management and 
�ƣơƺǁƣƽǄ ƺƤ �ƣƫǅƣƢ ƞƹƢ �ƺƹƧƬƾơƞƿƣƢ �ƾƾƣƿs). Such a divergence may also be 
found within national systems, for example, in Poland and Italy, where the 
authority in charge varies also depending on the single tool at stake ᄬƤreezing 
ƺƽ ơƺƹƧƬƾơƞƿƫƺn).

A second aspect of discrepancy emerges, rather unsurprisingly in truth, 
about remedies. �Ʃƣ ƹƣƣƢ ƿƺ ƣƾƿƞƟƶƫƾƩ ƣƦƤƣơƿƫǁƣ ƽƣƸƣƢƫƣs, vague as ever in the 
European legislation, has been variously interpreted by the national legislature 
regarding the Regulation.

In a few cases, that brought to the establishment of new forms of appeal 
ᄬƤor instance in Germany, or Bulgaria, in the latter however only where the 
State acts as executing authority);ቃቂ in others, the chosen solution was to 

them is ongoing ᄬƾee Camila Ugaz Heudebert and others ᄬƹ 6)ᄭᄙ �ƹ ƿƩƫƾ Ƹƞƿƿƣr, in any 
case, Directive 2024/1ᇴᇸᇲ ƫƾ ƶƫƴƣƶǄ ƿƺ Ʃƞǁƣ ƞ ƾƫƨƹƫƧƬơƞƹƿ ƫƸƻƞơt, once implemented at the 
national level.

ሂሀ  This aspect is reported as especially problematic in some jurisdictions, e.g. Portugal, see 
Miguel João Costa and others ᄬƹ 9)�ᆑ 1.4.3, and Italy, see Isadora Neroni Rezende and oth-
ers ᄬƹ 6)�ᆑ 4.2.

ሂሁ  See Anna Albrecht and Anne Schneider ᄬƹ 12)� ᆑ 1.4.4 and Miroslava Manolova and 
Ekaterina Salkova ᄬƹ 33)�ᆑ 1.4.6.
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extend remedies already available in the domestic framework also to the cases 
covered by the Regulation.

Finally, a third major factor of divergence can be observed with the status 
of third parties, ƣƾƻƣơƫƞƶƶǄ ǂƩƣƽƣ ƿƩƣǄ ơƞƹ Ɵƣ ƫƢƣƹƿƫƧƬƣƢ ǂƫƿƩ ƿƩƣ ơƽƫƸƣ ǁƫơƿƫƸs. 
In this regard, ƢƫƦƤƣƽƣƹơƣƾ ƞƸƺƹƨ �ƣƸƟƣƽ �ƿƞƿƣƾ ƞƽƣ Ƽǀƫƿƣ ƾƿƽƫƴƫƹg. In some, 
for instance, ǁƫơƿƫƸƾ ơƞƹƹƺƿ Ɵƣ ƞƿ ƞƶƶ ƿƩƣ ƟƣƹƣƧƬơƫƞƽǄ ƺƤ ơƺƹƧƬƾơƞƿƫƺƹ Ƹƣƞƾǀƽƣƾ 
ᄬƫn any case, as in Poland, or in some circumstances, as in Spain),ቃቃ while in 
others, ǁƫơƿƫƸƾ ƸƞǄ ƫƹƢƫƽƣơƿƶǄ ƟƣƹƣƧƬƿ ƤƽƺƸ ƾǀơƩ Ƹƣƞƾǀƽƣs, although without 
directly activating the single tools provided in the Regulation ᄬƞs in France and 
in Italy).

6 Concluding Remarks

The picture that emerges from the analysis carried out shows that the path 
ƿƺǂƞƽƢ ƾƸƺƺƿƩ ƞƹƢ Ƥƞƫƽ ơƺƺƻƣƽƞƿƫƺƹ ƫƹ ƿƩƣ ơƽƫƸƫƹƞƶ ưǀƾƿƫơƣ ƧƬƣƶƢ ƫƾ ƞ ơƺƸƻƶƣǃ 
proceeding. In light of the above considerations, each of the examined coop-
eration mechanisms can be observed singularly, and for each, ƞ ƾƻƣơƫƧƬơ ơƺƹ-
clusion could be drawn. The comparative analysis conducted indeed reveals a 
contradictory picture of the state of implementation of the principle of mutual 
recognition in the EU.

The Eѷҍ is the oldest of the EU mutual recognition instruments in crimi-
nal matters, and its use is generally well-established in the national practice. 
�ǁƣƽ ƿƩƣ Ǆƣƞƽs, Member States seem to have become more willing to adapt 
their transposition laws to the spirit of the framework decision, thus showing a 
greater commitment to the principle of mutual trust. Despite this widespread 
trend, however, ƾƺƸƣ ƻƽƺƟƶƣƸƾ ƾƿƫƶƶ ƾƣƣƸ ƿƺ ƞƦƤƣơƿ ƿƩƣ ƫƹƿƣƨƽƫƿǄ ƺƤ ƿƩƣ Eѷҍ 
mechanism. 	ǁƣƹ ƫƤ ƾƺƸƣ ƿƽƞƹƾƻƺƾƫƿƫƺƹ ƫƾƾǀƣƾ ƞƽƣ Ƽǀƫƿƣ ơƺƸƸƺƹ Ƥƺƽ ƾƻƣơƫƧƬơ 
ƨƽƺǀƹƢƾ Ƥƺƽ ƽƣƤǀƾƞƶ�ᅬ ƫƹ ƻƞƽƿƫơǀƶƞr, those related to the ne bis in idem and the 
ƾǀƽƽƣƹƢƣƽ ƺƤ ƹƞƿƫƺƹƞƶƾ ƞƹƢ ƺƿƩƣƽ ƽƣƾƫƢƣƹƿƾ� ᅬ ƿƩƣ Ƹƺƽƣ ơƺƸƻƶƣǃ ƶƣƨƞƶ ƫƾƾǀƣƾ 
for the holding of mutual recognition will likely stem from the incorporation 
of human rights considerations in the Eѷҍ system. The recent nature of the 
relevant grounds for refusal, which was not initially provided in the EU sur-
render mechanism, is evident in the fragmented approach that is developing 
across Member States. �ƺƸƣƾƿƫơ ơƞƾƣ ƶƞǂ ƢƫƦƤƣƽƾ ƺƹ ƿƩƣ ƫƹƿƣƽƻƽƣƿƞƿƫƺƹ ƺƤ ƿƩƣ 
range of fundamental rights that may trigger the non-execution of a Eѷҍ and 
the threshold to refuse surrender. These divergences undermine the consistent 

ሂሂ  See Wojciech Jasiʌski and others ᄬƹ 10)�ᆑ 1.4.3 and Ana Maria Neira Pena ᄬƹ 10)�ᆑ 1.4.4.
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application of the principle of mutual recognition in the Eѷҍ system, despite 
ƿƩƣ ƣƦƤƺƽƿƾ ƸƞƢƣ ƟǄ ƿƩƣ ѹҀEҋ in this regard since Aranyosi and Căldăraru. 
Against this scattered background, a more harmonized approach may likely be 
achieved with a reform of the Eѷҍ ѼD, clearly stating the conditions for refus-
ing a Eѷҍ due to the real risk of fundamental rights violations.

The analysis carried out on the transposition of the EIO D shows a rather 
unproblematic picture so far. However, the EIO D is still in its beginning and 
has already shown considerable success. It is therefore conceivable that certain 
critical aspects, in particular, the marginal role left to the defence of the accused, 
may in the future give rise to complex legal issues, on which it may be necessary 
to intervene, either by amending the text of the directive ᄬƞs in the case of the 
need to respect, at all costs and without exception, the secrecy of the investi-
gation) or by changing certain interpretative solutions adopted so far. This last 
remark applies in particular to the so-called data-driven investigations,ቃቄ which 
represent a new way of operating, ǁƣƽǄ ƢƫƦƤƣƽƣƹƿ ƤƽƺƸ ǂƩƞƿ ƫƾ ƽƣƨǀƶƞƿƣƢ ƟǄ ƿƩƣ 
EIO ᄬǂhich treats each investigative and evidentiary measure as a unicum and 
Ƣƺƣƾ ƹƺƿ ƞƢƢƽƣƾƾ ƿƩƣ ƫƾƾǀƣ ƺƤ Ƹƞƾƾƫǁƣ Ƣƞƿƞ ƞơƼǀƫƾƫƿƫƺn).


ƿ ƫƾ ƾƿƫƶƶ ƿƺƺ ƣƞƽƶǄ ƿƺ Ƣƽƞǂ ƧƬƽƸ ơƺƹơƶǀƾƫƺƹƾ ƫƹ ƿƩƫƾ ƽƣƨƞƽd, but it is easy to 
imagine that the issue of admissibility of evidence will, therefore come up 
again. After all, while avoiding explicitly regulating the topic, the EIO D indi-
rectly intervenes on admissibility, inviting national States to simplify their sys-
tems to focus on protecting the essential principles of their respective legal 
systems. The more transnational investigations proliferate, the more the indi-
rect push to simplify national systems on evidentiary admissibility will be felt. 
It is, therefore to be expected that new problems will emerge, given that the 
admission of evidence is an area in which States have always appeared very 
jealous of their sovereignty.

Last, the Regulation, which, as a tool, could have seemed the best legisla-
tive option to prevent many of the implementation problems highlighted with 
regard to the Eѷҍ ѼD and the EIO D, ƾƣƣƸƾ ƿƺ ƾǀƦƤƣƽ ƤƽƺƸ ƾƫƸƫƶƞƽ ƻƽƺƟƶƣƸƾ ǂƫƿƩ 
opposite origins. The direct applicability of the instrument, in fact, perhaps 
still due to the peculiarity of similar solutions in criminal matters, ƾƣƣƸƾ�ᅬ ƫƹ 

ሂሃ  See Giulia Lasagni, ‘Admissibility of Evidence in Criminal Proceedings: Lessons ᄬƞnd 
Problems) from the ”Data Retention Saga”’ in Lorena Bachmaier Winter and Farsam 
Salimi ᄬƣds), Admissibility of Evidence in EU in Cross-Border Criminal Proceedings: 
Electronic Evidence, Efficiency and Fair Trial Rightsᄕ ᄬ�ƶƺƺƸƾƟǀƽǄ �ǀƟƶƫƾƩƫƹƨᄕ ᇴᇲᇴᇶᄭ, 
29–48; Jan-Jaap �ƣƽƶƣƸƞƹƾᄕ�ƞǁƣ ǁƞƹ �ƺƺr, ‘Lƣƨƞƶ �ƾƻƣơƿƾ ƺƤ ƿƩƣ 	ƹơƽƺ�Ʃƞƿ �ƻƣƽƞƿƫƺn: A 
Human Rights Perspective’, [2022] 30 Eur.J.Crime Cr.L.Cr.J. 309; Jan-Jaap �ƣƽƶƣƸƞƹƾᄕ �ƺƧƬƣ 
Royer, ‘The future of data-driven investigations in light of the Sky Eѹѹ operation’, [2023]  
14 NҀEѹL  434.
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ƿƩƣƾƣ ƣƞƽƶǄ Ǆƣƞƽƾ�ᅬ ƿƺ Ʃƞǁƣ ƻƣƽƻƶƣǃƣƢ ƹǀƸƣƽƺǀƾ ƶƣƨƞƶ ƻƽƞơƿƫƿƫƺƹƣƽs, ƧƬƽƾƿ ƞƹƢ 
foremost the courts, with the result that they often fail to exploit the full 
potential of the system. 
ƹ ƿƩƫƾ ƢƫƦƧƬơǀƶƿy, as in the case of Eѷҍ ѼD and EIO D,  
the role of the national legislator also seems to have a prominent position. In 
the absence of a duty to transpose, in fact, the absence of rules or guidelines 
coordinating with the new discipline often seems to have left interpreters in 
doubt as to how and when to apply the Regulation. Without prejudice to these 
more general considerations, however, the certainly more problematic issue 
ƞƻƻƣƞƽƾ ƿƺ Ɵƣ ƿƩƣ ƤƽƞƨƸƣƹƿƞƽǄ ƹƞƿǀƽƣ ƺƤ ƿƩƣ ƶƣƨƫƾƶƞƿƫǁƣ Ɵƞƾƫƾ Ƥƺƽ ƿƩƣ ơƺƹƧƬƾơƞ-
tion and freezing of assets. In fact, the centrality of the issue, in the European 
and international context, ǂƺǀƶƢ ƽƣƼǀƫƽƣ ƿƺƢƞǄ ƞ ơƺƸƻƶƣƿƣ ƾǄƾƿƣƸƞƿƫƾƞƿƫƺƹ ƺƤ 
all legal acts still in force in the sector, ƾƿƞƽƿƫƹƨ ƤƽƺƸ ƞ ơƶƣƞƽ ƢƣƧƬƹƫƿƫƺƹ ƺƤ ǂƩƫơƩ 
legal institution ᄬƣᄙƨᄙ, seizure, freezing, ơƺƹƧƬƾơƞƿƫƺn) can be used under which 
conditions and for which purposes.

In light of these considerations, it would seem natural to conclude that, in 
the end, the legal tool used to establish a cooperation mechanism is certainly 
a crucial factor, but maybe it is not the resolutive one. Clarity in the legal bases 
and knowledge of the legal operators of what could be achieved thanks to a 
ơƣƽƿƞƫƹ ƿƺƺƶ ƽƣƸƞƫƹ ƻƫǁƺƿƞƶ ƫƹ Ƹƞƴƫƹƨ ơƺƺƻƣƽƞƿƫƺƹ ƣƦƤƣơƿƫǁƣ ƫƹ ƻƽƞơƿƫơe, not 
only on a theoretical level. This consideration is particularly important, espe-
cially for the position of defence lawyers, who, as private individuals, appears 
today as the party of the proceeding that struggles more in transposing their 
action on transnational grounds. In this regard, defensive exceptions, raised 
till the level of preliminary references to the ѹҀEҋ, Ʃƞǁƣ ƾƫƨƹƫƧƬơƞƹƿƶǄ ơƺƹƿƽƫƟ-
uted to strengthening the degree of protection of fundamental rights in all the 
three cooperation mechanisms analysed here. Still, especially the EIO D and 
the Regulation, insisting on subject matters where a transnational approach 
is less developed than with the surrender of suspects, show the limits of an 
ƞƻƻƽƺƞơƩ ƿƩƞƿ ơƺƹƿƫƹǀƣƾ ƿƺ ƻƺƽƿƽƞǄ ƿƩƣ ƧƬƨǀƽƣ ƺƤ ƿƩƣ ƢƣƤƣƹơƣ ƶƞǂǄƣƽ ƺƹƶǄ ƾƣƶ-
domly on the European dimension. Thus, a change in the approach seems 
increasingly necessary.

�ƺƫƹƿƫƹƨ ƿƩƣ ƧƬƹƨƣƽ ƞƨƞƫƹƾƿ ƨƞƻƾ ƞƹƢ ƶƞơǀƹƞs, however, should not let us for-
get how much has actually been accomplished in the last few years. This is 
even more so, considering that procedures regulating investigation and trials, 
so far, have not been harmonized at the EU level and, therefore, present a sig-
ƹƫƧƬơƞƹƿƶǄ ƩƫƨƩ ƶƣǁƣƶ ƺƤ Ƣƫǁƣƽƨƣƹơƣ ƞƸƺƹƨ �ƣƸƟƣƽ �ƿƞƿƣs.

Just to mention one of the major achievements, reference could go to the 
ƣƦƤƣơƿƫǁƣ Ƥǀƹơƿƫƺƹƫƹƨ ƺƤ ƞƶƶ ƸƣơƩƞƹƫƾƸƾ ƫƹ ƞ ơƺƹƿƣǃƿ ƫƹ ǂƩƫơƩ ưǀƢƫơƫƞƶ ƞǀƿƩƺƽ-
ities, police, and lawyers still widely disregard the legal systems of others and 
their languages and legal traditions.
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Indirectly, the practice related to the three mechanisms also provided a 
push forward towards some approximation, if not harmonization, of investiga-
tive measures ᄬƤor instance, ƞƾ Ƥƞƽ ƞƾ ƿƩƣ ƽƣƼǀƫƽƣƸƣƹƿ ƺƤ ưǀƢƫơƫƞƶ ƞǀƿƩƺƽƫǅƞƿƫƺƹ 
is concerned).

Although at times frustrating in terms of foreseeability of the applicable 
ƻƽƺơƣƢǀƽƞƶ ƹƺƽƸ ƞƹƢ ƣƦƤƣơƿƫǁƣƹƣƾƾ ƺƤ ơƺƺƻƣƽƞƿƫƺn, this complex but continu-
ous accumulation of practice steadily contributes to the creation of a common 
culture on criminal proceedings in the EU that is starting to go well beyond 
the harmonization of single procedural safeguards. �Ʃƣ ƽƣƥƷƣơƿƫƺƹ ƺƤ ƿƩƫƾ ƾƿǀƢǄ 
tried to support this trend by increasing the level of mutual knowledge and 
understanding for legal operators, Ƥƺƽ ƞ ƻƞƿƩ ƿƩƞƿ�ᅬ ƫƹ ƿƩƣ ơǀƽƽƣƹƿ 	ǀƽƺƻƣƞƹ 
ƞƹƢ ƫƹƿƣƽƹƞƿƫƺƹƞƶ ơƺƹƿƣǃƿ�ᅬ ƞƻƻƣƞƽƾ ƿƺƢƞǄ ƞƾ Ƥƽƞƨƫƶƣ ƞƹƢ Ƥƞƾơƫƹƞƿƫƹƨ ƞƾ ƣǁƣr.
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